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HARERA

GUHUGR Al Complaint No. 1467 of 2018
APPEARANCE:
Sh, Varun Kalia (Advocate) Complainants
Sh. Nitin Gupta [A-:lum:al:e]‘ [ i Respundents |
ORDER

The present complaint has heen filed by the complainants/allottees
under Section 21 of the Real Estate (Regulation and Development) Act
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate

ul *"”w..zpn (in short, the Rules) for

(Regulation and Develupmeng-' tule

violation of section 11(4)(a) of :.,ﬁ‘ fﬁ“ A

that the promoter shall be r,asqmgsjl bl g or all obligations, respunsihllitie-a
and functions under thE-‘pI‘ﬂﬂElEﬂ of the;ﬂu:rﬂr the rules and regulations
made there under or to the allutteed as per the agreement for sale

executed inter se.
Unit and project ralaﬁdd ils

|
The particulars of ma@r-m; t, &% del:ﬂaﬂs nf sale consideration, the
amount paid by the cnmﬁlﬁ_ﬁﬁ“&%ﬁe’h&m‘upnsed handing oyer the
possession and dela}rwm@ if w I'st W dqtallm:i in the following

tabular form: A

g.m | Heads. " M - | lnfﬂrmatiun , |
1. Name and location of the | “Assotech Blith®, Sector 99, Gur-.:tgr'a-l'm
project
2. | Nature of the project | Group housing project
3. Area of the project 12,062 acres
4, DTCP License 95 of 2011 dated 28.10.2011
valid up to 27.10.2024
Licensee name M/s Moonshine Developers Private

aneIuHS



HARERA

Complaint No. 1467 of 2018
&2 GURUGRAM 4 |
Limited &
M/s Uppal Housing Private Limith
5. | RERA registered/ not Registered vide registration No. 83 of
registered 2017 dated 23.08.2017
Valid up to 22.08.2023
6. | Allotment letter 16.11.2013
(As per page no. 34 of CRA)
(No builder buyer agreement has been
P pgi;:c_uted inter-se parties, but a gimilar
HE E%@.’lent containing r1gi1ts| and
| liabilities of both the parties has been
f,.-""' J 11% o “nui__t'e-::nrd]
7. Unit no. /"{F‘ 'l"'“’-.' = ﬂ' 1 1.:-‘1-!‘2&“1 floor, tower B
- i
/ h/tuﬂ- Sper p&&}‘35 of CRA )
=¥ FATW | T L'v—"‘h |
8. | Superareaadm ing | 2400'sq. ft. \'ﬂ, \ -
E pat I | | [As per page ro. 35 of CRA )
BV - —
9. | Paymentplan " § Possession linked payment plan

[As alleged tgrtht-: complainantson page

|
A g@@?ﬁfﬂﬁﬁ} | |
10. | Possession clause i “?r Clause 19(1), |
 w Mo
1 '_.h ﬂu ﬁs%ﬁnmy’ the apartment shall
1 | ¥ X he ﬁgﬁvered" to H:e m’futiresi'_’s} I:_r the
GURU 3t mmsns
\Z7UINU _
mujwrﬂ, ci‘r:ums!nnces_. regular and
timely payments by the inténding
allottees(s), availability of building
material, change of laws by
governmental/ local authorities, etc
(Emphasis supplied}
11. | Grace period clause As per Clause 19(11), |

In case the Company Is una'h_rfe to

Fag,eﬂuflE
|
[



E{ﬁ%&ﬁ Complaint No. 1467 of %'n 18

construct the apartment within
stipulated time for reasons other than
as stated in sub-clause |, ond further

the Company shall compensate the
intending Allottees (5] for delayed
period @Rs. 10/~ per sq. ft. per ﬂ’:u:rnt.‘r
subject to regular and  tmely
payments of all installments by the
Allottees (s). No delayed charges shall
“he\ payable within the grace period.
h compensation shall be adjusted
{8 {.:[_," the outstanding dues of the

.l ."ETF&&PH (s} at the time of handing
{b L nmrpmxemun
s
12. |Due date of dgnw:,ery ug 45.111 Z017
puasesian | \f f{:a ' lated{rgmtdamﬂfaliutment

::Fated flﬁ.‘ll 2013 with grate
d J.af"& m‘tljhs as per clanse 1‘}[11]]

Wgn*a allowed) |

13. | Total consideration, . 5. 'thz/ﬂﬂ," |
L.
&?E Wadule E on page no, 26 of

e

, .frqpiﬂ

A )
14. | Total amount paid by the 'Ri,HE.%smw-

1 |
complainants _ - [Asper letter dated 04.07.2016 on page
=2 LUJIN qﬂ ,5? a!‘tﬂsﬁj

15. | Request for withdrawal by 25.07.2018

the complainants before filing o i é'
present complaint (As per page no. 83 of complaint

16. | Occupation certificate Mot obtained |

17. | Date of offer of possession to | Not offered
the complainants

Facts of the complaint:

Page 4 of 15




HARERA
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That the complainants, amongst whom complainant no. 1 was a NRI at

the relevant time, decided to invest their hard-earned money into the
project of the respondent no. 1 i.e, "Assotech Blith', The said project was
foated by two investors i.e. Assotech Ltd., and SUN Apollo, each hblding
51% and 49% share respectively, The respondent no. 1 is a subsidiary of

the holding company i.e. Assotech Ltd.

That on 16.11.2013, an agl;eqﬁjéfw_;. was executed between the
SRR =i b o

. ATl ]

1, for apartment bearing no. B-

complainants and the respnnﬂéfth;
> i T
2001, on the 20th floor ﬂfmrlllﬂf

':l- . '.'-r._ _-I';.‘i:: B
the consideration amgﬁi’??’@?ﬂ@iﬁtﬂﬁtﬁﬁqu the said agreement

g @ super area of 2,400 sq, ft, for
has been referred tu?a(é_-'arn allotment letter, They opted for construction
linked plan to render payment to the respondent, and the same plan

L

finds itself in schedule F :‘::Fi:hlj‘ agreerheilt.

That after issuance of thu,:;gq:**i%%aeim}np]amants. on 16.09.2014,
were apprised of a new pg;l,r_lr:lé’rirp’lﬁi';’_‘?lift the respondent no. 1 was
offering to its new cgt%@%@‘%aﬁpﬂ%g‘tﬂan was a possession
linked plan 25:75, mqariupgr.mﬁ:hg |that\ dnly! 25% of the total
consideration was to be paid within 90 days from the date of booking
and the remaining 75% was payable at the time of possession. Vide email
dated 16.09.2014 requested the respondent no. 1 to convert their

construction linked plan to the aforementioned possession linked plan

but the said request, was denigd by the respondent no. 1 vide email dated
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23.09.2014 stating that the newer attractive offer existed only for fresh

customers, and thus could not be availed by the old customers.

That the bona fide of the complainants is made evident from the fact that,
despite the respondent no. 1's refusal to accommodate the complainants’
aforementioned request, a further installment of Rs. 35,5&.53-1:- f- on
21.10.2014 was made to the respondent no. 1. The complainant made
payment of Rs. 1596 191;’ on E'.E 10.2013; Rs. 1596,189/- on
21.12.2013; Rs. 15,96,190/- an | EL;:LE 2014 & Rs. 3856,534/- on
20.10.2014, which means L‘hag with:r;: aj period of one year of entering
into the agreement, tha_:y h.’ad Et'fl:ﬂa;fym dered: payment to the tune of Rs.
86,45,104 /-, amuunt[ﬂgtﬂ 4‘3% of the t tg1 Sumpfaﬂhie
¢
That the complaina t-s‘:after. l

'alsin\q t |
|

total sum payable to the resp' ndent];nu. 1. ﬂpﬂlréd to get apprised of the

pa:,rment ff almost half|of the

status of the project ami :upsequeﬂ,t_,tn the same, vide e-mail dated
25.05.2016, the cumplamant no. 1 suught a visit to the respondent no, 1's
office and to the cnnﬁtm:tign hm& an ;{E I]E EEJ,&: No response to the said
email was received @and Ithys‘n_’-gid]'e{ Em:ill{iated 26./05.2016, the same

request was reiterated by the complainant no. 1, but to no avail.

That despite receiving no response from the respondent no. 1, the
complainant no. 1 went ahead with the scheduled visit to the
respondent's office at Gurugram on 02.06.2016 where a most cavalier
treatment was meted out to him: The complainant no. 1 was gravely

anguished due to the discourteous treatment meted out to him by the

Page 6 of 15



10.

11,

HARERA
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officials of the respondent no. 1 company and materially restated that

they have already paid a hefty sum of Rs. B6,45,104/- i.e. 49% of the total
sum payable and being an NRI had travelled from a foreign country
specifically for the purpose of site visit and therefore at the very least, a

site visit to the project that he has invested in.

That the complainant no. 1 resolved to meet the higher management of

the respondent no. 1 cumpan% :mﬂtumequently on the same day i.e

") |' I_ J-
Ty

_the office of the respondent no.

02.06.2016,the complainant na. {:lo
1 company but found the samg clusfda ::l-::-wrl However, a member of the
security staff present there lnfnrmecl the' cumplalnant no. 1 that because
the said office had been seized as per court nrder-; the complainant no. 1
may visit the alternative office hr_i?._m’l'ﬁﬂﬁ._ IUpon visiting the said office, the
ed by a certain Mr Pratap Singh that the
. W%Laﬁa to Legal issues being faced by
'E RgGV~

“'\..
the holding company, Assutea:ﬁ' o Mt =

complainant no. 1 was:infe

1L A% M
i

progress of the project Iﬁﬂ |

That the cumplajna'ji"i't"q% ﬂd'&,: é}b‘;_iﬁfq-,z&&; 16.06.2016; 20.06.2016,
22.062016, 23.06.2016, E?ﬂﬁ.iﬂéiﬁuﬁ:qught answers to multifarious
questions concerning solvency and litigation status of the respondent no.
1 company and its majority investor, Assotech Ltd. However, it failed
suitably answering the questions posed by them and alleviating their

well-founded concerns.

That since the circumstances had anguished them, the complainant no. 1

decided to re-visit India on 0B.07.2016 and meet the respondent no. 1
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company’s officials, i.e. the respondents ne. 2-5, so as to be apprised of

the ground reality by visiting the construction site for himself.

That as per agreement 16.11.2013, which assumes immense irnpuh:ance
since as per clause 19(1) of the agreement between the complainant(s)
and the respondent no. 1, the possession was to be handed over within

32 months from the date of agreement and the same comes out to be

16.07.2016. .

[ Sy

That the respondent no. 1, ewz r miissing the date of handing over

possession, sent them I‘iema;hr:‘l ﬁat{mrmdexemali dated 17.07.2017,
seeking dues of anmupt Ao ! ﬂ;,-ﬁ {::.iqﬁelf of, Rs. % 1, 46,90,335/- towards
completion of the supers}?rur:ture of tgwEr B and mer vide Emall dated
26.07.2017 stated ~that Ikt'le expected . date of delivery of
possession/completion of tqw!fer B has been, unilaterally and withgut any
supporting reasons, exte:;de;l 1o ‘31 1,2.31'.]1‘8 which marks the delay
period of more than 29 munths ﬁﬁgnwed with the revised date of
completion of tower B. fﬁe:,r *lt]:EE iaEﬁ email, n-:-t anly sought an amount
towards interest fnr;_thé; ?Ei.a}'r;ﬁh;‘ I:qus_e;&-?iﬂl:\j but also refused to tender
any further payments l;ﬂ-.l'hﬁ_ re;pn;'t_t_i:eﬁt no. 1 ﬁnti] such time as the

situation was corrected.

That the respondent no. 1 sent another email dated 16.07.2018 vide
which it sought not only the amount demanded previously but also
interest @18% on the delay period. They intimated the respondent no. 1

that the complainant no. 1 visited the construction site of the project on
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&2 CURUGRAM Complaint Ne. 1467 of 2018

15.03.2018 and was apprised by an employee of respondent no. 1, Mr.

Vipin, that the delivery date for the tower B of the project had been
postponed to June 2019, which marked the delay at 35 months. In the
same mail, the complainant(s)thereafter made a request to the
respondent no. 1 to refund the entire amount already paid, which

amounted to Rs. 86,45,104/- along with interest @18% p.a., which,

inclusive of interest, amounts to R$ B{l 45 ?ﬁEI,r’

C. Relief sought by the mmplaiuathq-. ._ﬁ-.

15. The complainants have Enughﬁ ﬁ::llnwmg relief(s):

D.

16.

i I
i, Directthe respnndeut fo notito: EHE.I.'.'E| the &uh}ect unit till pendency

of present compl Etint.
ii. Direct the respundent nq,] to rﬁfund the. entire amount paid by the
complainants to pﬁe ngs nden* till dqte;algng with interest at the

r N

prescribed rate untigl:*ﬁft q_f*ﬂﬂ 'ﬁ il B

VE HF" e
Reply by respondent no, 1 b=
The respondent by way of written reply made following submissions

That the respondent no. 1 denied the facts stated by the complainants
and further submitted f.hat- on the h:islis of accounting disclosure of the
company certified by chartered accountant submitted in RERA, the
company has spent an amount of approximately Rs.350+ crores towards
the acquisition and development of the said project and all the external
and internal development charges were fully paid as per schedule and

license conditions. This means that the proportionate share pertaining to
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the complainant's booked unit has also been paid on schedule. The

company received a total payment of Rs 244 crores by way of collections
from customers who had booked units in the project and have paid as
per their respective scheduled payment plans. This amount collected
from customers includes the payments received by the complainant
against their booked unit and the balance cost incurred to date was

funded by the sharehuidersﬁdehﬂnturﬁ hulders of the company,

letter. "

18. Copies of all the relevant dm:un_lel_:__ls;have been filed and placed on
record. Their authenticity is TE;DI in Eléispiute:- Hence, the complaint can be
decided on the hasis'-.infl__;hgglp t;ndl'ﬁptﬁxed documents and submission

£ : Fo

made by the parties. ' H ‘ [.- g

'E REGS
E. Jurisdiction of the authEitf{ Ay :

=t ."
19. The plea of the respon ent g‘r&ﬂ?ﬁlng ré‘iecﬁun of complaint on
ground of jurisdiction sunds:re{gctaﬂ:’fhe authulﬂt:-,t observes that it has
territorial as well as subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification ne. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
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purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

E.1l Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11(4)(a) b,

Be responsible for all abﬁ;gatt&n&. fﬂﬁ'mnsrbi.l'mes and functions under the
provisions of this Act or th&,ndrrami rﬁqﬂhﬂqns mide thereunder or to the
allattees as per the agresment fur;g&fq. or to the association of allottees, gs
the case may be, till the conveyance of all .:ha- ﬂplf‘{n‘fﬂntﬁ, plots or buildings,
of the case may be; tﬂ‘:ﬂ;é ﬂ”ﬂ!:tﬂf.![. or &sﬂmﬂmun u’r;rd; to the association
of allottees or the Wmﬁﬂﬂf a tﬁ (s r:'re case mu&fﬁi

5miun34~ﬁmcﬂdui.nm" | ._‘- J

F

34{f) af the Act pmwde;m e;' r:.m! mmpﬂqme -::f tha phligations cost upuu
the promoter, the allotess and the real estate agents under this Act and the
rirles and regulations made rhﬁreunu'fr

So, in view of the provisions ﬂf the Hct quoted above, the authority has
complete jurisdiction to demr.ile the mmplalnt regarding non-compliance
of obligations by the pmmuter ie&'u.rmg aslde compensation which s to be
decided by the adjudicating officer if pursued by the complainant at a
later stage.

Entitlement of the complainants for refund:

F.I Direct the respondent to not to cancel the subject unit till pendency
of present complaint.
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There is nothing on record to show that the respondent-builder has

cancelled the allotted unit of the complainants. Hence, no direction to this
effect.
F.II Direct the respondent no. 1 to refund the entire amount paid by the

complainants to the respondent till date along with interest at the
prescribed rate under Act of 2016.

The project detailed above was launched by the respondent-company as
group housing project and the r:u-mpiainants were allotted the subject
unit in tower B on 16.11.2013 a alnst total sale consideration of Rs.
1,72,91,200/-, As per clause 19{3 ?E ) of the said allotment letter

e (W

executed between the par,:tie;hrhe Fﬂ‘ESESSIHE of the subject apartment

was to be delivered wlthfn a ﬁeriﬁd- uf‘ 32 .manths plus 6 manths from
date of execution of such allotment and that period has admittedly
expired on 16.01.2017. It has come on F'ecurd that against the total sale
consideration of Rs. '1.?2,'3],2!]!]& the complainants have paid a sum of

Rs. 86,45,104 /- to the respnnﬁfnr:s. |

Due to delay in handing over f}f pnssesamn by the respondent-promoter,

the complainants-allottees wnshes to mthdraw I"mm the project of the

E N B O EF*B
respondents. The cnmplamantr:h also wrote email dated 25.07.2018

seeking refund of the amount paid l:;}r:h; u:‘umplainants. Thus, keeping in
view the fact that the allhtl:ﬂe'a.---::umpl-ainants wish to withdraw from the
project and are demanding return of the amount received by the
promoter in respect of the unit with interest on his failure to complete or
inability to give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein. The
matter is covered under section 18(1) of the Act of 2016. The due date of

possession as per agreement for sale as mentioned in the table above is
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24,

HARERA
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16.01.2017 and there is delay of more than 1 years 09 months 06 days

on the date of filing of the complaint i.e. 22.10.2018,

The occupation certificate/completion certificate of the project where
the unit is situated has still not been obtained by the respondent-
promoter. The authority is of the view that the allottees cannot be
expected to wait endlessly for taking possession of the allotted unit and
for which they have paid a considerable amount towards the sale
consideration and as observed by“ﬂﬂﬁn““hfe Supreme Court of India in

Ireo Grace Realtech Pvt. Ltd. »tlfk,r.-tllh‘)‘?sﬁek Khanna & Ors., civil appeal
# 2 '
no. 5785 of 2019, deded on :n: mfzﬂrﬂh
wn THE ﬂccuputﬂ'ﬂrf Eﬂfﬂﬁcﬂl‘-ﬂ’ is m}t nmﬂub.l'e qungf; hs on date, which
clearly amounts n:l- ﬁ'ﬁﬂ?fenry u.,t'mmfé 'ﬁl'leﬂ!ut-ﬁpﬂ'swnﬂnt be made to
wait indefinitely ﬁar;,pémssﬁ:n of ”‘f apartments allotted to them, nor
can they be bound to mﬁ:e E.IJ1$ ﬂpnmmn& in Phase Dofithe project......"

Further in the judgemen__r .;]f. %he Hl’.‘l}_fl 'ble Supreme Court of India in the
cases of Newtech Promoter gfi:iﬂén@r&i‘épefs Private Limited Vs State of
U.P. and Ors. (2021-2022( HR{;H{ Ii‘.'.‘fu_flﬂ,.'?E 7) reiterated in case of M/s
Sana Realtors Private Limited & E:'Ehelr Vs Union of India & others SLP
(Civil) No. 13005 of 2020 dé¢ided o 12.05.2022 observed as under:

25, The unqualified right of the allottees to seek refund referred Under
Section 18(1){a) and Section 19{4) of the Act is not dependent on any
contingencies or stipulations thereaf It appears that the Iegislature
has consciously provided this right of refund on demand as an
unconditional absolute right to the allottees, if the promoter fails to
give possession of the apartment, plot or building within the time
stipulated under the terms of the agreement regardless of unforeseen
events or stay orders of the Court/Tribunal, which is in either way not
attributable to the allottees/home buyer, the promoter is under an
obiigation to refund the ameunt on demand with interest at the rate
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prescribed by the State Government including compensation in the
manner provided under the Act with the provise that if the allottees
does not wish to withdraw from the project, he shall be entided for
interest for the period of delay till handing over possession at the rate
prescribed

The promater is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale

under section 11{4)(a). The prnmqmrhas failed to complete or unable to
i "-' +. i

give possession of the unit in accg}r . ;.-.f:u:h the terms of agreement for

"i' F 1 i

1:& ﬁpeﬂﬁgd therein. Accordingly, the

sale or duly completed b;-,r_ th?
promoter is liable to the'“hllb_ttéé‘s: as ﬂi!_i'ﬂ"ﬂl:tEEs wish to withdraw from
the project, without prejudice to anj.-’: other remedy available, to return
the amount received by him in :iérip%z’ct'_uf the urﬂt with interest at such

rate as may be pﬁ&fﬂﬁdd.ﬁ |

k.

This is without prejudice, tu:gn{%ﬂmnﬂﬂmdy available to the alinnees
including compensation for \ﬂﬂﬁl: rﬂtE}' ga}. ﬁle an application for
adjudging WmF"*“ﬂaﬁ'ﬂlj;jWﬁﬁ;,ﬁﬁ%L i::aﬁlfinf"g qﬁger under sections 71
& 72 read with section 1?;1[1] t;tfthﬂ Act ?ﬁ'Eﬁlﬁ.

The authority hereby directs the prumﬁtr:r to return the amount received
by him i.e., Rs. 86,45,104/- with interest at the rate of 9.80% (the State
Bank of India highest marginal cost of lending rate (MCLR) applica ble as

on date +29%) as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 from the date of each
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payment till the actual date of refund of the ameunt within the timelines

provided in rule 16 of the Haryana Rules 2017 ibid.
G. Directions of the Authority:

27. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the functions entrusted to the
Authority under Section 34(f) -.:-f thﬂ'ﬂﬁt :::E 2016:

i} The respondents/ prumuter; is.-dlra:ted to refund the amount |.e. Rs.
86,45,104 /- received by- l:ﬁ_e:rf"ﬁ&h the complainants along with
interest at the rate of E%ﬁ% pﬂ.-ﬂs mﬁcrihed under rule 15 of the
Haryana Real Eﬁl:-ﬂtEr‘[REglﬂﬂﬁﬁ‘ﬂ“Hﬂd l;reveLupment} Rules| 2017
from the date of IEatih pag,jgg_nxt "n”.‘ the a::t__;.ae_ﬂ, glate of refund of the

| -,

amount. L'm | ]l

ii) A period of 90 days is. gi_?en to the respondents to comply with the
directions given in this order and failing which legal consequences
would follow. - REN

28. Complaint stands d:spn:!fed GE

29. File be consigned to the I’ﬂglﬂtli-'}'

F N \, :

¥l S A
(Vijay Klimar Goyal) (Dr. KK Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 08.08.2022
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