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The present comPlaint

under Section 31 of the

2016 [in short, the Act

[Regulation and Devel

violation of section 1L[

that the promoter shall

and functions under t

made there under or

executed inter se.

) Act,

Estate

) for

ribed

ilities

ations

r sale

n, the

the

owing

Unit and proiect

The particulars of th

amount paid bY the

possession and de

tabular fbrm:

APPEARANCE:

Sh. Varun Kalia (Adv

Sh. Nitin Gupta (Advoca

by the complainants/al

ulation and Develo

29 of the Haryana Real

t7 [in short, the Rul

erein it is inter alia P

ale considerati

sed harrding

led in the

has

Real

pme

IaJ

ORD

with

otech Blith", Sector 99, Gu

up housing projectNature of the proj

Area of the proj

of 201.1 dated 28.1.0'20DTCP License

1.0.2024valid up to

s Moonshine DeveloPers PriLicensee name

2of15

Complaint No. 1467 of

Information

Name and location o1 the

project



FHARERA
b- cllRUcRAM

Complaint No. 1467 of i 018

Limited &

M/s Uppal Housing Private Limit :d

5. RERA registered / not
registered

Registered vide registration No.

20L7 dated 23.08.2017

B3 of

Valid up to 22.08.2023

6. Allotment letter 16.1,1.2013

[As per: page no. 34 of CRAJ

[No builder buyer agreement ha

executed inter-se Parties, but et t

document containing rights
rliabilities of both the parties ha

,piic.a on record)

; been

imilar
and

; been

7. Unit tro.
-g- ZOO1 on 20th floor, tower B

[As,per page no. 35 of CRA J

B.
:..

Super area admeasuring 240A sq. ft.

[As per page no.35 ofCRA )

9. Payment plan Possession linked PaYnrent Plan

(As alleged by the comPlainants

no. 09 of CRAJ

ln pag(

10. Possession clause As per Clause 19(I),

'the possession of the aPartmen

lte delivered to the allottees(s.,1 ,

company within 32 months frP
date of allotment subiect to ttht

tnajeure, circumstances, regula

timely payments bY the intt

altottees(s), availabilit-Y of bt

material, change ctf law,

g ov ern m e n tal / I o cct I a u tho ri ti es,

(Emphasis suPPlied)

shall
y the

n the

force
" and

nding

ilding
by

etc.

11. Grace period clause As per Clause 19(II),

In case the ComPanY is untQ tle to

Pa 3 of15
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Complaint No. 1467 of

construct the apartment
stipulated time for reasons other

as stated in sub-clause l, and

the Company shall compensat

intending Allottees (s) fo,

payments of all installments b.

Allottees (s). No delayed charges
,[, pay'able within the grace

Such'compensation shall be ad.,
. lr ,in the outstanding dues o-

'Allottees (s) at the time of ha

over possesslon

period @Rs. 10/- per sq. ft, per

subject to regular and

ithin
han

sted

the

ding

ryed
onth

16.O1.20L7

(Calculated from date of allotme

letter dated 16.1,1.201.3 with gra

period of 6 months as per claus;e

(Grace-p eriod is allowed)

1eIrr)]

Due date of delivery' of
possession

'Rs.'l-,72,9|200 /-

1As' per schedule E on page n

reply)

Total consideratiotl

Rs.86,45,704/-

[As per letter dated 04.07.20L6

no.57 ofCRAJ

Total amount paid by
complainants

25.07.2018

[As per page no. 83 of complairr

Request for withdrlawal $y
the complainants before Fiting
present complaint

Not obtainedO ccupation certificate

Not offeredDate of offer of possession to
the complainants

B. Facts of the complaint:
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That the complainants, amongst whom complainant no. l- was a

the relevant time, decided to invest their hard-earned money in

4. 'f hat on 1,6.1,L.201.3, an agreement was executed betwee
,i

complainants and the respondent,lg, 1, for apartment bearing

2001, on the 20th floor of tower B. h.aving a super area of 2,400 sq

the consideration amount''of 'Rs. .1iZ2;q,!,,200/- and the said agr

has been referred to as an alL:tment letter. They opted for const

linkecl plan to render payment to the respondent, and the sam

finds itself in schedule F of the agreement.

5. That after issuance of the agreement, the complainants, on 16'0

were apprised of a new paytnent plan that the respondent no.

offering to its new customers. lthe said payment plan was a pos

linked plan 25:75, meanin6J thereby, that only 25o/o of tln

project of the respondent no. 1 i.e. 'Assotech Blith'. The said proj

floated by two investors i.e. Assotech Ltd., and SUN Apollo, each h

51% and 49o/o share respectively. The respondent no. 1 is a subsid

the holding company i.e. Assotech Ltd.

consideration was to be paid within 90 days from the date of

and the remainin g75o/o was pa),'able at the time of possession' Vid

dated 1,6.09.201,4 requested the respondent no. 1 to conv€)

construction linked plan to ther aforementioned possession lin

but the said request, was denied by the respondent no. 1 vide ema

5 of15
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email
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d plan

dated
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23.09.2014 stating that

customers, and thus cou

6. That the bona fide of the

despite the respondent

aforementioned reques

21,.1,0.2014 was made t

payment of Rs. 15,

21,.L2.2013; Rs. L5,96,

20.1,0.2014, which mea

into the agreement, th

86,45,L04/-, amoun

7. That the complaina

total sum payable to

status of the project a

25.05.201 6, the comPlai

office and to the co

email was received

request was reiterated

That despite receiving

complainant no. L

respondent's office at

treatment was meted

anguished due to the

B.

en rat

not avail

m inan

1',s refusal

a rther

the

,L91

e0 /-

S

i

the mpl

no n

t ead

urug am on

tt him.

iscou US
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tive offer existed only fresh

by the old customers.

is made evident from the fi that,

accommodate the compla nts'

llment of Rs. 38,56,53

ent no. 1. The complainan

.1,0.201,3; Rs. L5,96,1B -on

.201,4 & Rs. 38,56,53 -on

/- on

made

tering

of Rs.

02.06.201,6 where a most valier

period of one year of tl

ent to the tu

jf almost half

o get apprised

t a visit to the resPondent

6. No response to

il dated 26.05.2016, t

nt no. L, but to no avail.

m the respondent no.

the scheduled visit

complainant no. 1 was

tment meted out to him

of the

of the

dated

no. 1's

e said

same

L, the

the

vely

by the
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officials of the respondent no. 1 company and materially restat

they have already paid a hefty sum of Rs. 86,45 ,1,04 /- i.e. 49o/o of th

sum payable and being an NRt had travelled from a foreign

specifically for the purpose of site visit and therefore at the very I

site visit to the project that he has invested in.

9. That the complainant no. 1 resolved to meet the higher manage

the respondent no. 1 companl',, and,.9olsequently, on the same
t, :!iil+,j':.:.l.,'1

02.O6.2ol6,the complainant no. J visited,the office of the respond

1 compatry but found the same closed down. Howevet', a member

security staff present there inl'ormed the conlplainant no. L that b

the said office had been'seized as per CQurt order, the complaina

may visit the alternative bfficelpremipeS. Upon visitihg the said o

10.

11,.

complainant no, 1 was infornred by a certain Mr. Pratap Singh t

progress of the project hadrbeen stalled*due to legal issues being fi

the holding company, Assotech Ltd.

T'hat the comlllainants vider emaills rlated 1.6.06."2016; 20.0

22.06.2016, 23.06.201,6, 27.05.2016 sought answers to multi

questions concerning solvenc)/ and litigation status of the respond

1 company and its majority investor, Assotech Ltd. However, i

suitably answering the quest.ions posed by them and alleviatin

well-founded concerns.

That since the circumstances had anguished them, the

decided to re-visit India on c18.07.2016 and meet the

Complaint No. 1467 of

that

total

untry

ast, a

ent of

ay i.e.

nt no.

of the

CAUSC

no. L

, the

at the

dbv

.2016,

rious

nt no.

failed

their

I

1

complaina t no.

responde: no.

Pag 7 afLS



HARER&
.*.@* GUI?UGRAM

company's officials, i.e.

the ground reality by vi

That as per agreement

since as per clause 19(

and the respondent no.

nde

1,2.

ng CONS

.1,1,.

oft

the

of

of

e

32 months from the da

1,6.07.201.6.

That the respondent no. 1,

possession, sent them

seeking dues of a

completion of the su

26.07.201.7 stated

13. ssing

rri r

1.4.

possession/completion rBha

supporting reasons, ex

period of more than

completion of tower

towards interest for

any further payments

situation was corrected

the respo

That the respondent ent an.1

lywhich it sought not o eam

interest @\Bo/o on the Iay iod.

that the complainant n 1vi ited th nstruction site of the
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ts no. 2-5, so as to be aPPr

ruction site for himself.

L3, which assumes immense im CC

ent between the complai nt(s)

ion was to be handed over thin

t and the same comes ou to be

the date of handi over

mail dated 17.0 .2017,

wards

dated

46,90,335 /-

er vide emai

:d date of delive

en, unilaterally and with

t no. 1 until

refused to

such time

of

ut any

delay

te of

mount

nder

as the

.201,8, which marks t

er email dated 16.07.20 B vide

demanded previouslY t also

intimated the resPonde tno.L

ject on
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15.03.2018 and was aP

Vipin, that the deliverY

postponed to |une 20L

same mail, the com

respondent no. 1 to

amounted to Rs. 86,4

inclusive of interest, a

Relief sought by the co

The complainants have

i. Direct the resPo

of present compl

ii. Direct the res

complainants to

prescribed rate

D. Reply by resPondent

The respondent bY waY

That the respondent n

and further submitted

company certified bY

company has sPent an

the acquisition and d

and internal develoPm

16.

rised

date

whi

aina

d

L04 /
unts

plai

1 :nied

rcel th

at the

chart red

u of ap

lop ent of

nt rges

that

ject unil

:e amoll

license conditions.'thi mea proportionate share Perta

9 rcf 15
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mployee of respondent no.

e tower B of the project ha

the delay at 35 months.

witlr interest @19o/o

5,7 68 /-

with inte

:er made a request the

re amount already Paid, which

1, Mr.

been

In the

ich,

by

at

: till

ntp the

the

rrade following submiss jl

:ts stated by the comp

s of accounting disclo

ntant submitted in RE

mately Rs.350+ crores

said project and all the rnal

fully paid as per sched le and

ning to

inants

of the

the

rds
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the complainant's boo

company received a tota

from customers who ha

per their respective sc

from customers includ

against their booked u

t has

nt of

edul

sth paym

tan the

/d

17.

funded by the sharehold

That the complainants iled

allotted unit and defaul

letter.

decided on the basis o

made by the parties.

|urisdiction of the aE.

1,9. The plea of the

ground of jurisdi

territorial as well as su )

complaint for the rea giv belo

E. I Territorial iurisdi on

As per notification no. 1/e 201,7 -

Town and Country Pla ing epa

]P

t,

.ed documenl-s and subr

Regulatory Authority, G ru m shal entire Gurugram Dist
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so been paid on schedul

244 crores by way of coll

in the project and have

ent plans. This amount co

nts received by the comp

lance cost incurred to

. The

NS

id as

ected

inant

was

tment

on

nbe

ISSION

nt on

it has

resent
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Estate

for all

lders of the company.

ents towards conside ion of

e 1,L, 
!2(^), 

Lz(c) of all

have been filed and pl;a

ute. Flence, the cornplaint

n of comp

observes

iction to adjudicate the

dated 14.1,2.2017 iss

the jurisdiction of Real
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purpose with offices situated in Gurugram. In the present ca

project in question is situated within the planning area of Gur

district. Therefore, this authority has complete territorial jurisdi

deal with the present complaint.

E. II Subiect matter iurisdiction

Section 1,1(4)[a) of the Act, 201,6 provides that the

responsible to the allottees as per agreement for sale.

reproduced as hereunder: .'

.

Be responsible for all obligations, responsibilities and functions under

provisions of this Act or the ruies and regulotions made thereunder or tct

allottees as per the agreement. for Sale, or to the association of allottee's,

the case may be, till the conveyance of all the apartments, plots or buildr'n

as the case may be, to the allottttes, or the common areas to the associat

of allottees or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(fli of the Act provides to er,tsurre compliance of the obligations cast u

F.

thi prromoter, the ollottees antl the real estate agents under this Act ancl

rules and regulations made thereunder.

So, in view of the provisions of'the Act quoted above, the autho

complete jurisdiction to decid.e the complaint regarding non-com

of obligations by the promoter leaving aside compensation which

clecided by the adjudicating ,officer if pursued by the complain

later stage.

Entitlement of the complainants for refund:

F.l Direct the respondent to not to cancel the subiect unit till
of present comPlaint.

Complaint No. L467 of

, the

gram

on to

promoter s all be

Section 11.( )(a) is

ty has

liance

stobe

tata
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There is nothing on record to show that the respondent-build

cancelled the allotted unit of the complainants. Hence, no direction

effect.

2r.

F.II Direct the respondent no. 1 to refund the entire amount paid

complainants to the respondent till date along with interest
prescribed rate under Act of 20L6.

The project detailed above was launched by the respondent-com

group housing project and the complainants were allotted the

unit in tower B on 16.11,.201.3 qgainst trrtal sale consideration

1.,72,91.,200/-. As per clause f.9(I) & L9(ll) of the said allotmenr

executed between the parties, the possession of the subject apa

w,as to be delivered within a period of 32 months plus 6 month

date of execution of such allotment ancl that period has adrn

expired on 1 6.0L.201,7 . lt has come on record that against the to

consideration of Rs. L,72,91,,200/- the complainants have paid aL

Rs. 86,45,1,04 / - to the respondents.

22. Due to delay in handing over of possession by the respondent-pro

the comlrlainants-allottees wishes to withdraw from the project

respondents. The complainants also wrote email dated 25.0

seeking refund of the amount paid by the complainants. Thus, kee

view the fact that the allottees- complainants wish to withdraw fr

project and are demanding return of the amount, received

promoter in respect of the unit with interest on his failure to cont

inability to give possession ol the unit in accordance with the t

agreement for sale or duly cornpleted by the date specified there

matter is covered under section 1B(1) of the Act of 201'6. The due

possession as per agreement for sale as mentioned in the table a

Complaint No. 1467 of

r has

this

y the
t the

ny as

bject

f Rs.

letter

tment

from

ttedly

I sale

um of

oter,

of the

.201,8

ing in

m the

y the

ete or

ms of

n. The

late of

ove is
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I 60]*e0 .17 and*therc-is--d-elay - o-Lm or e tlarr -1 y-e a r s 0 9--ulq n th s 

- 
0

on the date of filing of the complaint i.e.22.1'0.2018.

The occupation certificate/completion certificate of the project

the unit is situated has still not beetr obtained by the respo

promoter. The authority is of the view that the allottees canl

expected to wait endlesSly for taking possession of the allotted u

for which they have paid a considerable amount towards t

consideration and as observed"by Hbn'ble Supreme Court of L

t: :

Ireo Grace Realtech Pvt. Ltd. vs. Ahhishek Khanna & ors., civil

no. 57BS of 2079, decided on [ 1.01.2021,

24.

" .... The occupation certificctte is not available even as on date, wh

clearly amounts to deftciency of service. The allottees cannot be made

wait indefinitely for possessiitn of the apartments allotted to them,

can they be bound to take thet apartments in Phase 1 of thet proiect.."..."

F:urther in the judgement of the Hon'ble Supreme Court of Indi

cases of Newtec:h Promoter and Developers Private Limited Vs

II.P. and Ors. (2027-2022(1)RCR(Civil),357) reiterated in case

Sana Realtors Private Limitefl & other Vs llnion of India &

(Civil) No, 73005 of 2020 decid'ed on 12.05.2022 observed as und

25. The unqualified right of ,l.he allottees to seek refund referred Under

Section 1B(1)(a) and Section 19@) of the Act is not dependent on an.y

contingencies or stipulations thereof. It appears that the legislature

has consciously provided this right of refund on demand as Qn

unconditional absolute right to the allottees, if the promoter fails to

giv,e possession of the apa,rtrnent, plot or building within the time

stipulated under the terms of the agreement regardless of unforeseen

events or stay orders of the Court/Tribunal, which is in either way nctt

attributable to the allottees/home buyer, the promoter is under an

obligation to refund the antount on demand with interest at the rat:e

Complaint No. 1467 of

d;ys

here

dent-

ot be

it and

sale

ia in

'ppeal

in the

te of

f M/s

rS SLP
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prescribed by the State Government including compensation in the

manner provided under the Act with the proviso that if the allottees

does not wish to withdraw Jrom the proiect, he shall be entitled for
interest for the period of delay till handing over possession at the rate

prescribed

The promoter is responsible for all obligations, responsibiliti

ftrnctions under the provisio:ns of the Act of 201'6, or the rul

regulations made thereunder or to the allottees as per agreement

under secrion 1,1(4)[a). The promQlp[.rb3q failed to complete or u

25. 'l'his is without prejudice to any other remedy available to the a

including compensation for which they may file an applicaLt

adjudging compensation with the adjudicating officer under sect

&"72 read with section 31[1) of the Act of 201'6'

; '"'r"li 

l'"';i1-'':l 
l' 

'l
give possession of the unit in acqor$3nle with the terms of agreetn

sale or duly completed by th€ date specified therein. Accordin

promoter is liable to the allottees, aS the allottees wish to withdra

the projelct, without prejudice to any other remedy available, t'c

the amount receivert by him in respect of the unit with interest.

rate as may be Prescribed.

The authority hereby directs 1he protnoter to return

by him i.e., Rs. 86,45,L04f - w'ith interest at the rate

26.

Bank of India highest marginal cost of lending rate [MCLR) appli

on date +2o/o) as prescribed under rule 15 of

[Regulation and Developme'nt) Rules, 2017

Complaint No. 1467 of

the amount r

of 9.80% [t

the Haryana Rea

, and

and

r sale

ble to

nt for

y, the

from

turn

t such

ottees

n for

ns 71

eived

State

ble as

Estate

f eachfrom the date
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payment till the actual date of refund of the amount within the

provided in rule 1'6 of the Haryana Rules 2017 ibid.

G. Directions of the AuthoritY:

27. Hence, the authority hereby passes this order and issues the fol

directions under section 37 of the Act to ensure complia

obligations cast upon the prorlroter as per the functions entrusted

Authority under Section 34(0 of the Act of 2016.

i) The respondents/promotr3rs is directed to refund the amount

86,45,104f - received bY them fi(tnem rrc

interest at the rate of 9.BrJO/op.u. a, preicribed under rule 15

Haryana Real Estate [Regulation and Developrnent) Rules

ii) A period ol'90 days is giv

Member
Haryana Real

er-r to the

Clomplaitrt stancls di:;Posed of.

File be consigned to the regist,ry.

28.

29.

from the date of each paymept 1ill,the actuAl $ate of refund

amount.

directions given in this orcle.r and

would follow.

sil,rvx##,rl
Estate Rr:gulatory Authority, Gurugram

Datecl: 09.08.2022
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lines

ing

ce of

to the

.e. Rs.

fiOm the complainants alon with

of the

201,7

of the

to comply th therespondents

failing which legal conseq

(Dr. KK Khandelwal)
Chairman

NCES
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