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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORI:IY, GURUGRAM

Dr. K.K Khandelwal'

ORDER

The present complaint has been filed by the complainant/allott

under section 31 of the Real Estate (Regulation and Developmen )

Act,2016 (in short, the Act) read with rule 2B of the Haryana R I

Estate (Regulation and DevelopmentJ Rule s, 2017 (in short, t

Rules) for violation of sectjion 11(4J[a) of the Act wherein it

inter alia prescribed that thr: promoter shall be responsible for

obligations, responsibilities and functions under the provision

e

is

ll

complaint No. 1182 of 202t

L182 of?O?I.Complaint no.
09.o3.202tDate of filing

complaint:
20.04.2021First date of hea
2t.o7.2022Date of decision

Complainants

Prakash Agarwal

Sunita Agarwal r ,,::,: rr

Both R/o: B-8, GeetanjAfl #qla$e,i'Sector -
78, Village - NaurangPur, p.qtggtsm

Respondent

Chairman
L. ih rr.

Shri Vijay Kumar Go"fal' '.
:

APPEARANCE:
Complainant

Respondent
Sh. l.K. Dang (Adnbcate)
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the Act or the rules and regttlations made there under or to tlt

allottee as per the agreement for sale executed inter se'

A. Unit and proiect related details

The particulars of the proiect, the details of sale consideration, th

amount paid by the complainant, date of proposed handing ove

the possession and delay period, if any, have been detailed in th

following tabular form:

Complaint No. 1182 of 2027

"Spaze Arrow"

'SEttoorzB, village Gurugram,
Project name

location

Project area

Nature of theiProject

of 2072 dated 06.06.2012brcp lic6ns.ei no.,,' iind"

rralidity status

; \.r t -=,

ti'db registration no. 13 of
. r,.iL

zoLS dated 11.01.2018

RERA Registered/
':r

registered ;'

310.06.2,020IRERA Registration vali

25.05.2072

(l']age 16 of comPlaint)
Allotment letter

OF - 1018 and OF - 1019

(Fage t6 of comPlaint)
Unit no.

750 sq. ft. Per unit

(Page L6 of comPlaint)
Unit area

Not executedDate of execution of

builder buyer agreement

Rs.20,62,500/- + Rs.Total sale consideration

Page? <>f
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HARERA
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20,62,50o /- = 41'25'ooo /-

[As per page 3]. and 57 of

complaint)

Rs. 42,52,462 /'
(Page t6 of comPlaint)

Total amount Paid bY the
complainant

25.05.2012

[Both the MOUs are executed o

same date)

Date of signing of MOU

Clause 2: That second PartY shal,

ir$,,-ry:;t, first partY Rs. 20,62,500/-

f#ti iar entire sales

fiffiffid;; ation of the super orea
.yj11'rcl[psed at the time of bookin,

.ffiG;gboie ,,said s7ace

;iifriiutft;F'fi ,' r, o n d p a r tv s h a I

entef intoi s'stiindard buY er

,agreement with the first PartY a

an'd when demanded bY the fir:;t
: tlt: , li.:

:tp dtU.\Th'(,'frr it P a rtY sh all g i
an investment return @Rs.

gntly,Pef sq.ft Per month w'et.

09.05.2012 of the suPer arect

titl such time the office sPac.?

Ieased out on behalf of s€cottr

party bY the first PartY or for
the period of 36 months from
the date of offer of Possessio

of said unit bY first PartY to

second ParU, whichever is

earlier.

MOU Clause

45000 per month

(For both of the units)
Assured return amount

Not offeredOffer of possession

Not obtainedOccupation Certificate

Page 3 of
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B. Facts of the comPlaint:

3. The complaint is based on the agreement between complainan

and respondent in respect of unit in question, the terms an

conditions thereof being documented as per two memorandum

of understanding IMOUs) both dated 25.05.20L2 between th

parties. The complainants were induced by respondent to pay

sum of Rs. 20,62,500/- for office space [total: Rs. 4].,25,000/-

towards entire sales conside.!4[1,ffiflflont at time of booking' Th'

wffi
qq,ls q{i

complainants relied on 6hs'ri.cptggorical and unequiv

commitment of respondent and,''Obligation of respondent

guaranteed investment retuln;@ Rs,a5,000/- per nlonth as

MOU w.e.f. 09.05.2012 for unit \p. oF-1018 and guaran

investm ent return @ Rs.45,0 }Cl /- per month as per thre other M(l

w.e.f. 19.05.20 LZ'forunit Nb.'oF-1019 shall be paid by responde

to complainants till such tirtre the bffice space is leased out o

4.

behalf of complainant by respgndent or for a period of 36 mon

from the date

being earlier.

Qver Iast several years, sinc€r Ianuary 201,7, respondtlnt has bepl

to significantly delay and default in payment of the gllaran

investment return amount to complainants' The writt

contractual obligations of respondent towards complainan

particularly to pay monthly guaranteed investment return und

both MOUs still subsists. Instead of continuing to pay mon

guaranteed investment returrn amounts to complainants in ti

respondent sent four letters dated L5.07.2020 for the two M0

alleging that respondent has been facing and continuing to f'

Complaint No. 11BZ of 2021

pe

of offei'of'flosseiil9$,',of tt'te said units whichev

r

v

e,

S

e
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,:',\,j_

respondent may require addi$ffial:ifr

Complaint No, 1182 of 202L

acute financial hardship on account of the unforeseen Covid-1

situation and it was therefore, invoking force majeure even

allegedly under clause 8 of the M0Us. The respondent therefor

refused to pay even monthly guaranteed investment retu

commencing from 22.03.2020 till 30.09.2020. The responden

also stated therein that it would make payment from the peri

commencing from 01.10.2020 after circumstances get normal bu

without being liable towards int-erest/ penalty or past arrears, an

thar depending upon how ,tmffiWjeure progresses and th

ivers.

5. 'Ihe complainants duly replield to respondent's four letters dat

15.07.2A20 vide their two lettersraaiea M.OB.2O20 vehemen[l

disputing stand of respondent and calling upon him to forthwi

pay total outstandft amount together with 'interest, provid

necessary commitments in rergard to completion of project, date

handin6J over possession and elxecution of sale deed for the offi

spaces ln favour of complainants. The complainants are therefo

cY and realizelosing on both accounts i.e., are unable to enjr

market value of the said olfice space as well as are unable

receive the fair market rent ars the guaranteed amount was fi>l

way back in 2012 and now falls much short of the pleSr3

prevailing market rent. To add to the difficulties, respondent h

now also stopped making payment of even the said minimu

guaranteed investment return @ Rs 45,000 per month per oflii

space to complainants and is not proceeding to complete

project quickly and have provided no date of handing over of t

offices to comPlainants.

Page 5 of



6.

C.

HARERA
W*GURUGI?AM

In any case, the respondent has itself alleged "financial hardship

which as per well-established law does not entitle it to take refug

under so called force majeure. Unless fundamental basis of

contract is dislodged and performance of contract is hindered b

the unforeseen event, a force majeure clause cannot appl

Further, a force majeure clause is to be interpreted narrowly an

not broadly. There has to be 'real reason' and a'real justificatio

to be considered in order to invoke a force majeure clau

Respondent does not satfiq-ly,ln{.$f; 1stt11{ any such real justification' Th
:

not paid any guarant.e"ed" [nri'e rn for any month fb

period commencing from ?,2.n$,21p20 "ltiitill 30.09.2020. T

resp o ndent recently i sdirea f al&t'dii$quui'=fui nio nth of D ecemb

2O2O in month of Februa ry 2021 and it is clear that respondent' i

not interested in ilbnou.iihg iitt written contractual obligation

The respondent is thus alrearly' in arrears of payment ancl is liabl

to pay interest for t.he delays I'herefore, complainants are seekin

full compliance of the cofiffCdal""afid legal obligations by t

respondent as PraYed.

Relief sought bY the comPlainant:

7. The complainants have tought thdfollowing relief(s):

To direct the respondent to comply with its obligations und

the agreements [the two MOUs) dated 25.05.201,2 ut

forthwith pay to complainants the total outstanding month

guaranteed investment return @ Rs. 45,OOOl- per month ptr

office space [total: Rs. 90,000/- per month for both offi$e

spaces] for period commencing from 22.03.2020 tlll

Complaint No. 1182 of 2021
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30.09.2020 aggregating to Rs.5,69,032f -, and for the mont

of f anuary 2021 aggregat.ing to Rs.90,000 f -, and on a monthl

basis thereafter;

ii. To direct respondent to pay to complainants, interest @ 18

p.a. which amounts to Rs.3,00,932/- till date for delay i

payment of monthly guaranteed investment return amount

since the year 2ot7 as per details in annexure P/3 & P /
along with continuing intef$$[ @1To/o p.a. on the outstandin

iii.

,,.'
amount till the date of actuAl,ipayment to the complainants.

1'

To direct the respondent tO:.pay.;to the complainants intert:

at prescribed rate in termi of the Act (in adriition to th

monthly guaranteed inv'e:;t[,nglt return) for every tnonth c
O------- -. , ,.., _.

delay from the date the possession of the two office spac

ought to have been hand.ed over till the actual date of handjn

over of the possession b'7 the respondent.

iv. To direct respondent,,to ipay- to the complainants interest

prescriberl rate in terms of the Act [in addition to ther month

guaranteed investment ::eturnJ for every month of delay fr'r

the date the possession ofthe two office spaces rought to ha'

been handed over till ther actual date of handing orrer of I

possession by the ResPondent.

V. To direct respondent to pay compensation to complainan

for a sum of Rs.10,00,000/- or any other amount as deem

fit and proper by this A.uthority towards mental harassmr:

agony and costs suffered.

Complaint No. 1182 of 2021

to the c
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Reply by resPondent

That the present complaint is not maintainable in law or on

The complainants have no'locus standi or cause of action to fil

the present complaint. Furthermore, the present complaint

based on an erroneous interpretation of the provisions of the A

as well as an incorrect understanding of the terms and conditio

of the memorandum of understanding dated 25.05'2012, as sha

be evident from the submissio.,n{$ade in the following paras

the present reply. The compltrint;ls.bdfred by limitation.

I .. -..

That it is submitted ttrat r6l$:bi{iiiint has duly registered th

project in question. The comp-laiilants, being interested in th
iij , rri .,, :lr,-.,, .- ,., , ,l - r .r r !,- r^

:hed the'retflJnaUii a'o{nreqsed the desire f'

booking units in the project oni such terms and conditions

agreed between the parties. It is pertinent to mention that l'

was in receiving assured mb'nthly'ieturys*on their investment a
t'

the date of delivery oi posseision of the units to be booked

complainants, prior to approaching the respondent' had mzl

project and only upon being satisfied about the same, did

cornplainants proceed to book the units in question. 1l

cornplainants had conveyed tr: the respondent that their intere

v

dthem was not of importancel. The respondent acceded to the s;a

request made by the complairtants. For the purposes of allotme

of units bearing no 1018 an.d 1019 both located on the 10th Flo

of the project and admea[uring 750 sqft of super area e

tentatively, as well as pafment of investment returns to t

complainants by the respondent, the parties executed t

t

r

h

Le

Complaint No. 1182 of 2021
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memorandum of understanding (MOUs), both dated 25'05'201'

(hereinafter referred to as the MOUsJ.

10. That in accordance with clause 2 0f the MoUs executed betwe

the parties, the complainants paid a sum of Rs 20,62,5001

towards the entire sale consideration of each unit. Th

respondent had agreed to pay investment return @ Rs 60/- pe

sqft per month with effect froim 09.05.201'2 (for unit no 1018) an

with effect from 19.05.2012 ([o,Xr.lq..,qit- no 1019), till such time th

units were leased out by, Ih" respondent on behalf of th
:

complainants or for a period of,a6 ,rgnths from the date of offer

possession of the units by, the,leSpondent to the complainant

whichever is earlier but suhleCt,to clauses 7 and 9 of the MOIJ

The complainants had agreed: and undertook to execute th

buyer,s agreement with the respondent as and when demand

by it. That clause 9 of the IvlClUs, inter alia, provides that in th

event the office spaces lease d out ,,o ,s tp give a monthly ren

that is less than the investment-returh of Rs 60/- per sqft p
se d out sio as t0

month of super area, the iale Coniideration of the units str

stand reducefl as per the formula given in the said clau's

Similarly, if the space is leaserd out so as to give a monthly rental

more than the investment re:turn of Rs 60 /- per sqft per montfl

super area, the sale consideration of the Spaces shall increase:

per the formula given in the said clause'

That for the purpose of prornotion, construction and developme

of the project referred to above' a number

sanctions/permission$ werp required to be obtained from t

concerned statutory authorities. It is respectfully submitted

tl.

Complaint No. 11BZ of 202t

f

f

S

t
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e
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once an application for grant of any permission/sanction or fo

that matter building plans/zoning plans etc. is submitted fo

approval in the office of any statutory authority, the develope

ceases to have any contrOl over the Same. The grant o

sanction/approval to any such application/plan is the prerogati

of the concerned statutory authority over which the develope

cannot exercise any influence. It would also not be out of place

mention that for an extremely^l9..llg span of time the concern

authority was not holding offiC.e'hnd functioning in the regula
. r #.. 

'.1.+,.,

12.

course of its duties. fhere(irftr.ffiF"n-grant of environmenta

clearance for a span qf sii fqgs'+tras bonsiderably delayed th

execution of the project.'fni:,.idia circumstance was/is certainl

beyond the power and coritrol of the respondent. The sai

circumstance is certainly beyond the power and control of th

responclent. As far as responclent is concerned, it has diligentl

and sincerely pursued the rnettter with the concerned rstatutcr

authorities for obtaining of various permissions/sanctions'

That, the respondent has been 'prevented by circumstan
:. -i. :,1.1 r: I

r r----- ----l^-+^l-.i-^beyond its powepnq control from undertaking lt

implementation of,the projept during thg time,period indicat

above and therefore, the sanre is not to be taken into reckoni

while computing the period for delivery of possession' In a

event, it has been explici{ly provided in the Mous that

complainants would exec$te the buyer's agreement in t

standard format of the respondent, as and when demanded by

respondent. The buyer's agreement is yet to be executed betw

the parties and hence the timelines for delivery of possessi

would only be calculated upon execution of the buye

Complaint No. 1182 of 2021

e

e

e

n

n
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agreement. It is also pertinenrt to mention herein that consequen

to registration of the present project under the Act, the timeli

for delivery of possession stands extended. Thus, the presen

complaint is misconceived and is premature. That, withou

admitting or acknowledging the truth or legality of the allegation

advanced by the complainants and without prejudice to th

contentions of the respondent, it is respectfully submitted that th

provisions of the Act are not retrospective in nature.
t ', :,,

13. That it is further submitted that the'respondent left no ston
; 'l l,'.'.

unturned to complete the constf11etidn activity at the project sitr

But unfortunately due to the outbrgak of COVID-19 pandemic an
I i:i ';,:.r-i

the various restrictions imposed Uy ihe governmental authoritie

the construction activities and business of the company

suffered devastatingly because- of outbreak, spread et

significantly and adversely im;racted,and the functioning of alm'c

all the government functionaries were also brought to a standsti
E--'--

That since the 3.d week of February 2O?0, the respondent has a
::i

l-

resurgence of covlD-L9 in the year 2021. The concern

statutory authorities had earlier imposed a blanket ban

construction activities in Gurugram. Subsequently, the sa

embargo was lifted to a limited' extent. However, in t

interregnum, large scale mligration of labour had occurred, a

availability of raw material. started becoming a major cause

concern. Despite all the oddls, the respondent was able to resu

remaining constructiOn/ dlevelopment at the project site a

obtain necessary approvals and sanctions for submitting

application for grant of occupation certificate'

Complaint No. 1182 of Z02t
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returns for the doiitil of Obto

Complaint No. 1182 of 2021

t+. Through a letter dated 15tn |ulY 2020, it was communicated to th

complainants that in light of the force majeure event and i

accordance with clause B of t[re MOUs, the respondent would no

be paying investment return gommencing from 22 March 2020 tll

30 September 2020. It was further communicated to th
complainants that the payment of returns for the period ending o

21 March 2O2O was being paid in three equal instalments and th

cheques for the same had been ",,,enclosed 
along with the sa

communication. It was furth.er fOl;municated to the complainart
J in; ri -:';r'r'i'rii Ll'

that insofar as payment bf'l,,luture investment returns wa
i-

Concerned, payment for the 'same, Commencing from 1 Octobe
., |-ri

ommence aitbr normalisation of the situatio

without any liabiliry,, tvaras 'ii$m&t 
of ihterest/penalty or pa

years. It is pertinent to mention here in that the cheques towa

lLtarel z0:2oiwere also duly presente

and encashed lty the complain:rnts on 5 Decemb er 2020 after thr

were cluly sertisfied with the explanation provided by 1.

respondent. That shockingly, tlhe complainants started addressji

false arLd malir:ious conrplairtt:; against the responde:nt t'l varicl

authorities. The lbnfufiirants fllgd complaints before PS Sada

New Delhi, PS RK Puram, Nii'w Delhi, and various other authoriti

including the Registrar of Companies, New Delhi. That t

complaint has been preferred on absolutely baseless, unfound

and Iegally and factually unsustainable surmises which can nev

inspire the confidence of this Honourable Authority' 't

accusations levelled by the complainants are completely devoid

merit. The complaint filed by the complainants deserves to

dismissed.

r

e

Page 12 of
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Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complain

can be decided on the basis of these undisputed documents a

submission made bY the Parties.

]urisdiction of the authoritY:

The plea of the respondent regarding rejection of complaint cr

ground of jurisdiction stands reiected. The authority observes tha

it has territorial as well as subiec! r.natter jurisdiction to adjudicat

e relasons glthe present comPlaint for the rt

E. I Territorial iurisdictiorl
.' '',-." i ,- *irt"ii''l:';;1 .'' , : 

-

As per notification,,no. I/92t*!.'17;tPCP 4,1tea 1'4'12'2017 issu

by Town and country Planning Department, the jurisdiction

Real Estate Regulatory Authority, Gurugram shall be entj
-|

Gurugram District for all purpose with offices situated

Gurugram. In the present ca:;e, the project in question is situa

within the planning area of Gurugram district. Therefbre, thi

authority has cornplete territorial j

present comPlaint.

E. II Subiect matter iurisdiction

Section 11t41[a) of the Act, 2Ot6 provides that the promoter stt

be responsible to the allottee as per agreement for sale' Sectl

1,L(4)[a) is reproduced as hereunder:

Section 11( )(a)

Be responsibte for all obli.gations, responsibilities ond functions

under the proviiions of this Act or the rules and regulations made

thereunder or to the allottees as per the agreement for sale, or to-

the association of allottees, os the case may be, till the conveyance of

E.

1,6.

Complaint No. 1182 of 202t

; ' below.re relasons glven

ete territolial iurisdiction to deal wiith rh
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atl the opartments, plots or luildings, qs the cose may be, to the

allottees, or the common areaf to the association of allottees or the

competent authority, asthe cape may be;

Section 34-Functions of the Nuthority:

3a(0 of the Act provides to qnsure compliance of the obligations

..ri-upon the promoters, thg allottees and the real estate agents

underlhis Act and the nules afrd regulations made thereunder'

so, in view of the provisions of the Act quoted above, the authori

has complete jurisdiction to decide the complaint regarding non

compliance of obligations, b; the promoter leaving asid

compensation which is to be {gcid.e.d, by the adjudicating officer i

pursued by the complainant at a later stage'

garding relief sought,tri' thij'.o-p lainant:

l

To direct the respondent to corn.pty with its obligations underi.

ii.

--r - -- -;

agreements (the two MOUs) date'd'ZS.O5.ZO12 and forthwith pay

the total outstandihg monthly guarante
- r. r

)0/'per month per office space [totainvestment return @ Rs..45,0(

per month for both office 'spacesl for perio

comnrencing from zz.og.zozo till 30.09.2020 aggregating

Rs.5,69,032/-, and for the month of January 2O2l aggregating

Rs.90,000/-, and on a monthly bersislthpreafter;.'"0 
. a t- : tocomPlainants,interest@LBo/oTo direct resPondent to PaY 1

which amounts to Rs.3,0o,gg2/'till date for delay in payment

monthly guaranteed investmenrt return amounts since the yt

2,0L7 as per details in Annexure P/3 &P/4, along with continui

interest @L80/o p.a. on the outstanding amount till the date

actual payment to the complainants'

To direct respondent to pay to complainants the interest i

prescribed rate in terms of the Act (in addition to the month

guaranteed investment return) for every month of delay from

date the possession of the two office spaces ought to have t
handed over tilt the actual date of handing over of the possess

by the ResPondent.

iii.

Page 14 of

Complaint No. 1182 of 2021



ffiHARERA
ffi- crnl'lGRAM

iv. To direct respondents to pay to complainants the interest at

prescribed rate in terms of the Act (in addition to the monthly

guaranteed investment return) for every month of delay from the

date the possession of the two office spaces ought to have been

handed over till the actual date of handing over of the possession

by the ResPondent.

The above-mentioned reliefs, as sought by the complainants are bei

taken together as the findings on one relief would definitely affect th

result of the other relief being intenconnected. considering the above

mentioned facts, the authoritY

date of signing of MOU i.e.,

execution of this Mou As su!h, tna,fUg $ of.n";sest1:n,t:*es out t

be 25.05.2015. Accordingryl,fu ouryqtai$airti hie,.entitled for delave
l. I I , ',,11'

possession charges as pef the provir;b'Of i*tion 1B(1) of the Real Esta'

.\ A ^r- ,'tr.i. t ^+ +L^ ^.o.r-rihod f2te
(Regulation and DevelopmenQ Act, 2076 at the prescribed rate c

)o/o p.a.for every month of delay on the amount paid b

I to the respondent from the due date of possession i'e

r r' ,- -f - ^^^^^^:^- n v ^ffar roffer
25.05.2015 till the date of actual tranding of possession or

possession plus 2 m6nths whichever is earlier' The complainants haLv

sought assurecl return as pef clause 2 of Memorandum ot ullttstandin

i.e., monthly r.eturn of Rs.45,000/' with effect from 09'05'2OtZ ti

such time the office sparce- is leasei oiut on behalf of second party

the first party or for the period ol36 months from the dqte of offer

possessi on of said unit by first psrty to second party, whichever

earlier. The respondent has complied with the terms and conditions;

the agreement. Though for some time, he paid the amount of ?SSUr

returns till March2OZO but later crn, the respondent refused to pay t

same by taking a plea of force majeure on account of covlD-19'

Complaint No. 1182 of 2021

r"ie date of Possession as Pe
:1,'

onths from the date o

,18(1) oft
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The Act of 20L6 defines "agreement for sale" means an agreement

entered into between the promoter and the allottee [Section 2(c)]' An

agreement defines the rights and liabilities of both the parties i.e.,

promoter and the allottee and marks the start of new contractual

relationship between them. This contractual relationship gives rise

future agreements and transactions between them. Therefore, differen

kinds of payment plans were in vogue and legal within the meaning o

the agreement for sale. One of the integral part of this agreement is th

transaction of assured return tr\ffis. Though 
:1t-_':t:::t:

for sale" after coming into forc. "$,*$ !i.e., 
Act of 2OL6) shall be i

:e ol the Act as held by the Hon'ble Bombay High cour

rul Realtors subwrban Private Limited and Anr. v/.

&Ors.,[WritPetitionNo.2737of20L7)decidedo

06.1,2.2017. since the agreement defines the buyer-promote

relationship therefore, it'"0 ht..-p', aiAhtfr#t.l,hB,Agieement for assu

return between the promot"F"aodffifib;iiEE arises out of the sarn

the prescribed form as per rules bruL this Act of 20L6 does not rewri

the "agreement" entered betWeen promoter and allottee prior

relationship. Theretbre, it can be said that the real estate authority tr

complete jurrisdiction to deal' 'with assured return c:ases as t'

contractual relationship,:aqiSe r6ufiO[ a*eement for sale only a'n

between the same parties as per the provisions of section 11[a)(a)

the Act of 2016 which provides that the promoter would

responsible for all the obligationrs under the Act as per the agreeme

for sale till the execution of con',reyance deed of the unit in favour

the allottee. The builder is liable to pay that amount as agreed up

and can't take a plea that it is not liable to pay the amount of assu

returns. Moreover, an agrer:ment defines the builder-buy
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relationship. So, it can be said that the agreement for assured returns

between the promoter and allottee arises out of the same relationship

and is marked by the original agreement for sale'

Now the proposition before the authority is whether an allottee is

entitled for assured return even after expiry of due date o

possession, can claim both the assured return as well as delayed

possession charges?

To answer the above propositiol,-ifi],Lf,o;tJrwhile to consider that th

assured return is payable to th!,{i1frUe##f account of a provision i

the BBA or in a Mou having .d"r$,rye$iilh. BBA or an addendum t
.. i..

rhe BBA/MOU or allotment lettgf..tpe assured return in this case i

payable w.e.f. 09.05.2012,,[ill,suirudmg ffi[ o 
lc"b 

space is leased ou

on behalf of second party by the lirg p,,,!rty or for the period of 1l
).

he date of offer of posse.ssion of said unit by fi
party to second patrly, r4hichev€r',is;'earlier;:. The promoter ha

committed to p"y *or4y1.4ssqf,9-9-li:,, fn oj, ns'+S,ooo/- which i
a j:;'a"

more rhan reasonable in tf,'a pl"eieiit##d#iiifices. If we compare thi
. i;.'r-:." . :a l :'

assured return with de.layed possessionncharges payable under provi

to section 18 (1) of the lleal Estate (Regulation and Developn:rrentJ A'c

Zll6,the assured retuiii- iS Auih buqlqli.d.r the assured return in th

case is payable an amount of Rs.45,00o/- per month whereas th

monthly delay possession charges are payable at the rate of 9'80% p

annum i.e., Rs. 3g,687 l-. Accordingly, the interest of the allottee

protected even after the due date of possession is over as the assu

return are payable tilt the possession of the said unit' The purpost:

delayed possession charges aftel due date of possession is served

payment of assured return after due date of possession as the same
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to safeguard the interest of the allottee as his money is continued to be

used by the promoter even after the promised due date is over and in

return, he is paid either the assured return or delayed possession

charges whichever is higher. Accordingly, the Authority decides that in

cases where assured return is reasonable and comparable with the

delayed possession charges under section 18 and assured return is

payable even after due date of possession till the possession of a said

unit, then the allottee shall be entitlgd to assured return or delayet
:.

possession charges whichever is hlghpf without prejudice to any othr:

r i;'.111 1- 1;'1,fi

Therefore, considering the facts orf the present case, the respondent i
Irrervrvrv, vv.-v-5v----o -_:r_ 

,_, , Il,i,i,.,1.,

directed to pay the amount of asslrhedrreturn at
,i; , .rl' ,i; r .tr;

yment of assurecl return has not been paid till su, 
i, ,i".,, ,,: ,, ,-. 

,,ili _ -- 
.

time the offic" tpoi 
,9. 

is leased otlt i b, nqf of s'icond party by
:- r !i,,6 rito41l1!..!rom th,e date of offer

first party or for thC,penod'o1 , , i :l:: i

aia uirti..py,'f*, pafiy tq te*od party, whichever

earlier.

The respondent is directed to pay the outstanding accrued assu

return amount till date at the agr:eed rate within 90 days from th

date of this order after adjustmelt of outstanding dues, if any' fro
- rrr -----^l-l^-..:

rhe complainant and failing which that amount would be payable wit

interest @ 7 .BOo/o p.a' till the date of actual realization'

F.II To direct respondent to pay compensation to complaina

for a sum of Rs.10,00,000/- or any other amount as deemed

and proper by this Authority towards mental harassment, ago

and costs suffered.

complaint No. 1182 of 2021
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The complainant is claiming compensation in the present relief'

The authority is of the view that it is important to understand that

the Act has clearly provided interest and compensation as

separate entitlement/right which the allottee can claim' Fo

claiming compensation under sections L2, !4,18 and section 19 o

the Act, the complainant may file a separate complaint befo

Adjudicating officer under section 31 read with section 71 of th

Act and rule 29 of the rules.
,1 ,, ,.

I. Directions of the authoritY
t:.. 'j, 

irili;1;,.,t. i
Hence, the authority, hereby pasles this order and

lollowing directions under,l bection"3T' ,of the Act

issues th

to ensu

compliance of ob.]-ightions C,ast upon the promoter as per th
, ' i'"1 i::t:li XL .,, lil

fu n cti o n entru steil to th e auth grity,&IXder s e'etib d' 3 4 [f) :

i. The the respondent is directed to pay the amount

assured return at thr: agreed rate from the date th

paymernt of adsured return has not been paid till sI

time the office space is leased out on behalf of secon

2 of memorandum of understanding dated 25-05.201,2.

ii.Therespondentisa].soliabletopaythearrearsofassu

returns as agreed upon up to the date of order rnri

interest@ 7.80o/op.2r. oh the unpaid amount as per pro'u'i

to the section 34[1) of the CPC i'e', the rates at whri

lending of moneys is being made by the national

banks for commercial transactions'
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