ﬁ‘ HARERA

GURUGRAM Complaint No. 2827 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
. Cnmp]aint no, : | 2827 0f 2021 |

Date of filing complaint: | 23.07.2021
First date of hearing: 10.11.2021
' Date of decision  : 12.07.2022

1. | Sh. Suresh Kumar S/o Sh. Bunder Dass

2. | Smt. Raj Rani W/o Sh. Surgsh Kumar

Both R/0: 71, 2 Floor, M2K, Sector-57,
Gurugram . Complainants

Versus

M/s Advance India Projects Limited
Regd. office: 232B, 4 Floor, Okhla Industrial

Estate, Phase-I11, New delhi-110020 Respondent

CORAM:

Dr. KK Khandelwal 2 | Chairman
Shri Vijay Kumar Guyal T R Men.lﬁer

APPEARANCE: RN s o)

Complainant-in-person & Ms.jShrlti (Advocate) Complainants
‘Sh, Harshit Batra [ﬂdvd.é:sitéj“ ‘ Respondent

ORDER

The present complaint has been filed by the complainants/allottees
under Section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 29 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter jalia
prescribed that the promoter shall be responsible for all obligatipns,

responsibilities and functions under the provision of the Act or|the
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rules and regulations made there under or to the allottee as per the
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agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over|the

possession and delay period, if any, have been detailed in the following

tabular form:
S.n. | Particulars mus
S, -
1. | Name of the project ...+ F""?ifl?ﬁ?}oy Street”, Sector-66, Gurgaon
2. | Nature of project: -'tt | Commercial colony
3. | RERA registered/not | 157 of 2017 dated 26.08.2017
registered e i =
 / ‘Valid up to 31.12.2020 |
4. | DTPC Licenseno, |7 oof 2008 dated | 152 of 2008 dated
Ve | 21012008 30.07.2008
Validity status .| 20,01.2022 01.08.2016
Licensed area. ',éﬂ%ﬁ'aﬁms 13.55
Name of licensee | Landmark Ananya Land
. | Apartments Holdings
Private Limited
5. | Application letter | 14.09.2016 |
dated [As per page no. 18 of complaint] |
6. | Unit no. 29 on ground floor ‘
[As per page no. 26 of complaint] _
7. | Unit area admeasuring | 402.96 sq. ft. [Super area] ‘
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[As per page no. 26 of complaint]

Revised unit area
admeasuring

394.82 sq. ft. [Super area]

[As per offer of constructive
possession on page no. 92 of reply

—

Date of builder buyer
agreement

30.12.2016
[As per page no. 24 of complaint]

10.

Total sale
consideration i
i

¥ ad ".I
L
" 8 |

| Rs:82,99,906.04 [TSC] |
[ﬁ&‘pér statement of account dated

Rs: 80,23,532.04/- [BSP]

102.10:2020 on page no. 89-9( of
‘reply]

11.

Amount pai:( by the
complainant _ L

e

Rs. 92,83,592.59/-
[ .PEI' statement of account dated |
02.10.2020 on_ page no. 89-90 of
reply]

12

Possession clause

. Subjﬂ:t to the aforesaid and subject tp the
| Appligant not being in default under any part

Clause 38 as per application form

of this Agreement including but not limited
“to th ‘timely payment of the total Price and
u'lsu's:ub}ect to the Applicant having canrpr'fed
with- all formalities of documentgtions
prescribed by the Company, the Comparny
endeavours to hand over the possession of
the Unit to the Applicant

grace period of 6 (six) months, from 1
lanuary 2016.

13.

Assured clause

Clause 32

Where the Allottee has opted for Payment |
Plan as per Annexure A attached herewith |
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and accordingly, the Company has agredd to |

pay R, 37.536.00/- (Rupees Thirty-Seven |

housang e Hundred Thirty-Six O |

per month Dy way of assured re 1 Lo ne
Aliottee [rom U2 Q16 or the dale @
' (M| | : =l e GIGEE
WMMTM return
shall be inclusive of all taxes whatsogever
payable or due on the return

14.

Due date of possession

5;-

01.01.2020

| Calculated as 42 months from
”;'01'63,2016 + grace period of 6‘

" .ninnjhs

[As per clause 38 of application form]|
Grraw pEriad of 6 months is allowed

15. Occupatiuni:e:rtiﬁcate- 28.09.2020
| [As per page no. 96 of reply]
16/ Offer of constructive | 03.10.2020
possession "\ | [As perpage no. 92 of reply]
= L3 -
' | A%
Facts of the complaint:

That the respondent has launched the project namely "AIPL Joy Street”

y B

at Sector 66, Gurugramwithout any approvals and sold majority of the

units to the general public on "assured return” basis.

That the complainants’ booked a unit bearing no. GF-029 in the prpject

under the assured return scheme and made payments of Rs.

2,00,000/- on 14.9.2016 and has paid Rs. 42,00,000/- approx. in

November/December 2016. As per terms mentioned in the | said
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021

application form, the respondent was committed to make paymen

assured returns to the complainants till offer of possession.

That the complainants were allotted unit bearing no. GF-(

admeasuring 402.96 sq. ft. of super area and 216 sq. ft. clear inte

t of

)29,

rnal

usable carpet area for a total sale consideration of Rs. 83,00,000/-

payable on booking and within 18 months of booking.

That at the time of applying fnr the,umt. it was informed to them that

the respondent has all the r1gh{s ;it;&and authorization on the pro

land and also had the reqtusiteq sanctauns and approvals from

relevant authorities to ur;deréakq_%gq;ﬁ construction. It was furt

ect,
the

her

informed that the project would be completed within a period of 48

months from 01.01,2016 and the complainant would be handed over

the physical possession of the unit within the said time period and till

such time offer of possesmurll is_made, the respondent would make

payment of assured return. [t was.on the basis of such representations

that they booked thq:said uliital'ltﬁad@the booking amount.

That after the booking of the Lhmt,knn buyer's agreement was executed,

though earlier, it was assured that buyers agreement will be executed

within 15 days of booking.

That after expiry of more than 3 months from the date of booking,

respondent executed the buyers’ agreement in favour of

the

the

complainants on 30.12.2016 and issued demand letter payable within

18 months of booking. The complainants made the payments

in
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advance and in respect of the same receipts were issued during the

contemporary period without sensing any fraud and wrongdoings.

That till date, they have approximately made a payment of Rs.
90,00,000/- towards the sale consideration i.e. already more than the

total agreed sale consideration of the above stated booked unit.

That in the year 2018, the respondent reduced the areas of the unit.

The complainants sent a letter requesting various documents to

3 R
analyse the areas of the unit; but as usual the respondent did not

accept to their requests. U [l

That in the month ufﬂweml{:grzmtg, the complainants received a
letter from respaﬂﬁ'é;ltl.whﬁl-'eb? iHegally and wrongfully stopped
payment of amuungs--:uﬁ-assurled refturhs for 2 months i.e; November
and December 2[}1‘3;911 the pretext of ban on construction as ordered
by Hon'ble Supreme Cuurt. E’urtifer, the respondent again stopped
payment of assured return _fu'r the gfﬁnd 21.3.2020 till 15.6.2020 on
account of lockdown. It is ﬁyité‘fg:tr%ge that the amount of assjired
return was treated as "i?ntert-:%st" by respondent while deducting TDS,
on the amount of advance total sale consideration paid by| the
complainants being used/utilized by the respondent since November
2016, and further, the respondent has been depositing the TDS under
Section 194A of Income Tax Act which is related to payment of
interest, Hence, neither ban on construction nor lock down is relévant

in the present case. It is not the case of the respondent that it returned
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the total sale consideration amounts for 2/4 months and then again
received it. Hence, the respondent is liable to make payment of
assured returns for the said period of 2 & 3 months of ban| on

construction and lockdown respectively.

That the respondent issued fraudulent constructive offer of possession
vide letter dated 03.10.2020. It was mentioned in the said letter that it
has received the occupation cgrtiﬁcate for the project and intimation
regarding "constructive pnssipsslun"' of the unit. It was further
mentioned that "It is made' clear that as per terms of buyers
agreement, physical possession of unit shall never be given to ypu"
After receiving the said inti:ﬁatiun of constructive possession, [the
complainant visited the site and were shocked to see the stat¢ of
affairs of the site. The cumplaiﬁants had taken the pictures of their unit
and project on 18.10.2020 and sent a letter dt. 19.10.2020 along with
pictures and requested thqI respondent to withdraw the said
fraudulent offer of possession. Rather, the bare perusal of the buyers’
agreement would reveal that the respondent has to deliver the
physical possession of the unit to the complainants. Further, at/the
time of booking, it was told to the respondent by the complainants that
they have been running business of stationery and books for last more
than 2 decades and wish to open a stationery shop in the said unit.
Hence, in absence of physical possession, the very purpose of the
complainants’ purchasing the shop would get defeated. Further for

this very purpose only, the complainants have chosen the corner shop
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with specifications of two side open glass as captured in the annexure-
“A" of buyers’ agreement. But on the site, the respondent has not
provided any glass and provided only walls. The branding, look and
feel of the shop has been defeated and respondent cannot go against

the agreed specifications.

. That further, the respondent charged frivolous charges along with said
constructive offer of possessiﬂn and all such charges were never

agreed upon between the pardrs ghéﬁaid charges include:

\\\\\

..-1

a) Infrastructure Augmenration {Charges These IAC are levied upon
developers who do not want,t;_‘tu get'ﬂ:h’eir books of accounts audited
from DTCP with regét;l‘ﬂ to the extent of profit made being less than or
exceeding 15% fmé{ﬁa‘ partimfilar'gmject and to avoid that one IAC is
payable by Developer to DTCP and in no way, such IAC are payable by

allottee. ' &

PE RES
b) Labour Cess: The said chai'ge"js"lqvied upon the developer for the
welfare of labour cl'_é_sscﬂand the said charge is levied upon the cojt of
construction and same is ingt!fie kppyﬁ]edge of developer from day and

hence, such charge cannot be passed upon to the allottee.
c) Electric Switch Station /Sewerage /storm water connection
/Electric meter - These kinds of charges are included in the sale
consideration from day one of the booking. Further, the said project is

registered under HRERA and no extra/additional charge can be levied
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C. Relief sought by the complainants:

16. The complainants have sought following relief(s):
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on the allottee apart from the agreed sale consideration. Hence, all

above charges are to be refunded to the complainants.

the

That the complainants made excess payments way back and the said

so called intimation of constructive possession also depicts the balance

payable in negative, implying no payment was due on their part.

The

physical possession of the allotted unit was to be offered and delivered

to them which has not been done by the respondent till date.

complainants are ready and b
the unit as on date. As per aﬂreec‘l‘temS of the said agreement,
respondent has to deliver pl;ﬂysrca] possession of the unit and
make payment of assured returns till actual delivery of possession

not till date of uccuf:atiun certificate as wrongly alleged by it.

take the physical possessio

The
n of
the
also

and

That the said project-is not complete as on date. The complainants

visited the site on seﬁefp'l‘?gﬁcasim;sﬁand;cllcked pictures of the

They adhered to all the tenlns- and.conditions agreed between

¥ l’ ;
parties and the promoter has been in default thereof. The respon
promoter has failed to adhere to various directions/ provision
|
HRERA and respondent has till date neither filed any Form A to F

filed any quarterly compliance report as the same is not avai

site.

the

dent

1s of

nor

lable

online. The respondent has neither uploaded the requisition details on

its website.

Page 9

of32




D.

17. That the complainants being interested in the real estate developm

_%_&
I

.

Reply by respondent:

The respondent by way of wriiten reply made following submissior

known under the name and style of "AIPL Joy Street” at Sector
Gurgaon, Haryana (“hereinafter “the project”) tentatively applied
allotment of the unit vide application form dated 14.09.2
Subsequently, they were allotted unit no. GF-029 on ground 1
having super area of 402.96 sq. ft. (“hereinafter, “unit™) vide allotn
letter dated 15.11.2016. The unit buyer’s agreement dated 30.12.2

(“hereinafter, “agreement”) was executed between the parties.

W HARERA

2 GURUGRAM Complaint No, 2827 of 2021

Direct the respondent to make payment of arrears of assured

returns as mentioned in the complaint and also to make payment

of assured returns till date of delivery of actual physical

possession, not constructive possession after completing

the

project in all respects and payment of compensation for delay in

offer of actual physical possession as per prescribed rates till

date of actual receipt.

the

Direct the respondent to adhere to the agreed specifications as

per buyer’s agreement and deliver the physical possession of

unit with two sides open giass.

Direct the respondent to make payment of Rs. 25,00,0(

towards the compensation for the fraud, cheating, defect in {
lack of approvals loss of opportunity, for harassment, for me
trauma etc. along with litigation costs suffered by

complainant.
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18. That the total sale consideration of the unit was Rs. 84,71,025/-

19.

20.

exclusive of the other charges (registration cha

rges,

legal /miscellaneous and other charges) as evident form annexure A,

payment plan of the agreement. Consequently, the total demand raised

by the respondent towards the allotted unit was Rs. 96,03,069. 8/-

and the complainants have only made the payment of

Rs.

92,83,592.59/- as is evident from the account statement dated

03.10.2020. 1
4

That the relationship bemeen't'he- pﬂ'ﬂes is contractual in nature jand

is governed by the ag_r;ea:'neht;?fﬂfilfédibemeen them. The rights jand
R g .

obligations of the parties flow *d'iréctly from such agreement. At the

outset, it must be Elq;eel that'the complainants willingly, consciously

and voluntarily entered into the agreement after reading

and

understanding the cu‘nfef_tlgs'the_regf to their full satisfaction. Hence,

they agreed to be bound by the terms and conditions in the application

form and the agreement. Mm'gwﬁr, the amount payable to

b x P I [ ']I
respondent was agreed upon by the parties via mutual agreement
hence, the respnndént-"is: enti,k‘.led'to the payments in accordance

the agreed terms and conditions.

That the complainants were responsible to make timely payment
the unit to the respondent, according to the terms and conditio

the agreement. However, they have failed to make the payment of

the
and

with

s for
ns of

total

demand raised by the respondent as is evident from the account
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statement annexed herewith. Thus, the complainants cannot| be
allowed to take benefit of their own wrong Hence, the complaint is

liable to be dismissed with costs.

.That the respondent fulfilled all of its obligations as per the terms and
conditions of the agreement, applied for occupancy certificate on
16.07.2020 and offered the possession of the unit vide a notice of affer
of possession dated 03.10._%02_[}:_ after obtaining the occupancy

certificate on 28.09.2020. :i 3 '_:
. That the compliance of the termsand conditions of the agreement are
subject to force magéu:‘e d&umstﬁ:m:s, as per clause 45 of the
agreement. It is per;irggqt to highlight that it has responsibly intimated
the complainants aﬁqut-ihe delay in project caused due to construdtion
bans vide the letter Ljﬁted_ 30._11.2{${19;The project got delayed dye to
circumstances beyond the control of the respondent, inter alia, due to
the complete ban impused ﬂih the construction activities in National
Capital Region asfg.-pbr fﬁg .'ur-d'e% . of Hon'ble Supreme Court,
Environment Pulluﬂnn [Prevennun & Control) Authority for| the
National Capital Regiun and Nauanal Green Tribunal since 2016 which

continued till 2019, from time to time. These circumstances fall within

the ambit of clause 45 of the agreement. It highlighted that a

construction ban for 1 day results in delay in project between 3 Lu 10

days, due to various factors like demobilisation of labour, delay in
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delivery of goods, etc and further, post lifting of the ban, it takes time

to get the momentum for construction geared up to its earlier levels.

That, as was mutually agreed between the parties, the respondent

would pay Rs. 37,536/- per month by way of assured return to

the

allottee in accordance with clause 32 of the agreement. It must be

categorically noted that the clause 32 was subject to clause 45 of the

agreement and according to w‘hi_q,h{":,the compliance of the terms
| PTe ol

conditions of this agreement Endiﬁﬁ;'é‘”bi'.dject by the company shall be

subject at all times to “force mﬂie@?ﬂtﬁnditions.+.".
d |

That the authority hasqa}uri%dlm:iontn entertain matters pertai

to assured return and yet, the complainants in blatant disregard td

same attempt to invoke the jurisdiction.
TL L \ |

That the responde'__lf has I’nllawed its obligations of payment
assured returns, as per tli_&tafm_s -and conditions of the agreement.

payment of assured returns'has_'bem rightly made from Decer

2016 to June 2019.'&}‘1'_;'_!1: upﬁn'iﬁ'& b%n on the construction activ
the development activities were stopped and consequently,

payment of assured returns were stopped due to reasons beyont

and

ning

) the

s of

The

nber

ities,

the

i the

control of the respondent, as per clause 45 of the agreement. The

was also communicated to the complainants vide letter

30.11.2019.
That on 21.02.2019, the Central Government passed an ordinance,

ame

ated

Banning of Unregulated Deposits, 2019, to stop the functioning of
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unregulated deposits. The assured returns scheme given to [the
complainants fell under the scope of that ordinance and the payment
of such returns became wholly illegal. Later, an act by the name The
Banning of Unregulated Deposits Schemes Act, 2019 (hereinafter, Tthe
BUDS Act") was notified on 31,07.2019 and the same came into force.
Under the said Act, all the unregulated deposit schemes such as
assured returns have been banned and made punishable with strict
penal provisions. The assured riatums being a deposit under | the
meaning of section 2[4]{g) of tltfle ﬁUﬁS Act, falls within the category of
unregulated deposit scheme_ as under section 2(17) of the BUDS| Act
and is banned under aectmn § of the BUDS Act. Being a law-abiding
company, by no stretch of 1mag1nattun, the respondent could continue
to make the paymettts uf the assured returns in violation of the BUDS
Act. Until the 1mplementatinn iﬁfthe said Act, the assured returns have

been rightly paid by the resntg:rident.-

. That any orders qut,lh re,sgec; lp gpntinuatmn of payment of any
assured return or angdwect[qns ther{:uf for any payment with respect
to assured returns may be t:ompletely contrary to the subsequent
BUDS Act passed post the RERA Act, which, is not violating the
obligations or provisions of the RERA Act. Therefore, enforcing an
obligation on the respondent-promoter against a Central | Act
specifically banning assured return schemes, would be contrary to the

central legislation (BUDS Act).
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28. That the project underwent revision and has been developed as per

the approved plans and the respondent was within its contractual

rights under clause 9, 10 & 27 of agreement in revising the said plans.

29. That the complainants were rightly given intimation of the revision of
building plans vide letter dated 16.11.2019. The objections and
suggestions with respect to the same were invited, and |the
complainants submitted no such ulqjg;tiunfsuggestiun and amounts to

absolute consent of the cnmpl@

30. That upon such revision, the. éuper a;eé of the unit was reduced from
402.96 sq. ft. to 39432 5q- fq, 1&., a reductmn of 2.02%. It must be
noted that the sam& m w“lthm the permjsmble limits of 10% as per the
agreement, The super area of 402.96 sq. ft was tentative and subject to
change. It was cateégﬁc;il_!y-agreed‘; between the parties that the final
super area would be ﬁ'h..ﬁétiij_nneﬂ.;ln.t’hﬁ notice of offer of possession,
after undergoing revisions. The respondent fulfilled its obligation and
rightly offered the puﬂezﬁr?n 9@20%10.2_020. However, the allottees
failed to take the pn:;s.selss_iun ;f the unit, till date and thus, they stand in

i J

violation of clause 11 of the agreement.

31. Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents and

submission made by the parties.

E. Jurisdiction of the authority:
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The plea of the respondent regarding rejection of complaint on gro
of jurisdiction stands rejected. The authority observes that it
territorial as well as subject matter jurisdiction to adjudicate

present complaint for the reasons given below.

E.1 Territorial jurisdiction

and
has

the

As per notification no. 1/92/2017-1TCP dated 14,12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose witﬂi{@ﬁ%&ﬁuﬁfﬂtuated in Gurugram. In

11111
"

the

present case, the project in qie ‘bn is situated within the planning

area of Gurugram district. 1}1&rgf91:eﬂ-.th{s authority has complete

territorial jurisdictionte deal utiﬂh:-ﬂlg-present complaint.

E.Il Subject matter jurisdiction

Section 11(4)(a) uf:"-the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
Section 11(4)(a) .

Be responsible forall obligations, r’hp&sibiflftf'as.nnd functions under the
provisions of this Act.or. the rules and.regulations made thereunder or to
the allottee as per the agreement for sale, or to the association of
allottee, as the case may be, till the eonveyance of all the apartments,
plots or buildings, as the case may be, to the allottee, or the common
areas to the association of allottee or the competent authority, as the
case may be;

The provision of assured returns is part of the builder buyer's agreement,
as per clause 32 of the BBA dated 30.12.2016. Accordingly, the promaoter,
is responsible for all obligations/responsibilities and functions including
payment of assured returns as provided in Builder Buyer's Agreement.

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoter, the allottee and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

F. Findings on objections mise’dhxm respondent

F. Objection regarding pasql'ij‘g%ﬁhﬂnus force majeure conditions
such as NGT orders, EPCA orders.

33. The respondent-promoter t:ms 'rais_ed a contention that | the
construction of the project was delayed due to force majeure
conditions such as various orders passed by the National Green
Tribunal & Enviroﬁment Pollution (Prevention & Control) Autharity,
thereafter, shortage of labour due to stoppage of work. Since there
were circumstances beyond the control of respondent, so taking into
consideration the above-mentioned 1;fa«:ts. the respondent be allgwed
the period during w;uch his Lém;strut-:‘tiun activities came to stand still,
and the said periud.be eﬁclud;ed while calculating the due date. But the
plea taken in this regard is not tenable. Though there has been various
orders issued to curb the environment pollution. But these were for a
short period of time and therefore, no period over and above grace

period of 6 months mentioned under possession clause can be allowed

to the respondent- builder.
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F.Il Objection regarding jurisdiction of authority with regards
assured return.

It is pleaded on behalf of the complainants that the respondent has
complied with the terms and conditions of the agreement. Though

some time, the amount of assured returns was paid but later on,

to

not
for

the

respondent refused to pay the same by taking a plea of the Banning of

Unregulated Deposit Schemes Act, 2019 (herein after referred tp as

the Act of 2019). But that Act does not create a bar for paymer
|E '-‘+-‘,.

t of

assured returns even after cuming intn operation and the payments

made in this regard are prutected as per section 2(4)(iii) of the ab

L

ve-

mentioned Act. However, the p_iea nf respondent is otherwise and who

took a stand that though it paid the amount of assured returns up to
y -

the year June 2019 but did not pay the same amount after coming into

force of the Act of 2019 as it was declared illegal.

The Act of 2016 defines "aﬁreement for sale” means an agreement

entered into between the prdmat_er and the allottee [Section 2(c)].

agreement for sale is defined as an arrangement entered between

An

the

promoter and allottee with freewill and consent of both the parties.
1 |

An agreement defines the rights and liabilities of both the parties

promoter and the allottee and marks the start of new contrac

i.e,

tual

relationship between them. This contractual relationship gives rise to

future agreements and transactions between them. The different ki
of payment plans were in vogue and legal within the meaning of

agreement for sale. One of the integral part of this agreement is

nds

 the

the
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transaction of assured return inter-se parties. The “agreement for

sale” after coming into force of this Act (i.e, Act of 2016) shall be injthe

prescribed form as per rules but this Act of 2016 does not rewrite the

“agreement” entered between promoter and allottee prior to coming

into force of the Act as held by the Hon'ble Bombay High Court in

¢ase

Neelkamal Realtors Suburban Private Limited and Anr. v/s Union

of India & Ors, (Writ Petition No. 2737 of 2017) decided on

06.12.2017. Since the agréemenf defines the buyer-promoter

|

relationship therefore, it can be said that the agreement for assured

‘1-"1

returns between the pmmoter and allﬂttee arises out of the same

relationship. Therefure it can be sald that the real estate regulatory

authority has mmplete jurisdiction to deal with assured return cases

as the contractual relationship arises out of agreement for sale

only

and between the same parties as per the provisions of section 11(4)(a)

of the Act of 2016 which prnwdes that the promoter would be

responsible for all the obllgatmns under the Act as per the agreement

¢ _.

for sale till the executiun of conveyance deed of the unit in favoy

the allottees. Now, three issues arise for consideration as to:

a. Whether authority is within the jurisdiction to vary its earlier s

regarding assured returns due to changed facts and circumstanc

ur of

tand

ES5.

b. Whether the authority is competent to allow assured returns to the

allottees in pre-RERA cases, after the Act of 2016 came

operation,
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into

of 32




HARERA

- GURUGRAM Complaint No. 2827 of 2021

c. Whether the Act of 2019 bars payment of assured returns to the

-

allottees in pre-RERA cases

36. While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh. Bharam
Singh & Anr. Vs. Venetain LDF Projects LLP" (complaint no 175 of
2018) decided on 07.08.2018 and 27.11.2018 respectively, it was held
by the authority that it has no jurisdiction to deal with cases of assyred
returns. Though in those cals;!es,__ _%{hg issue of assured returns r.vas
involved to be paid by the _buﬁégim an allottee but at that time,
neither the full facts were -hr:_uug_ﬁt before the authority nor it was
argued on behalf of the allq;:tees that on the basis of contractual
obligations, the builder is ubllgated to pay that amount. However,

imi

there is no bar to take a dlfferent view from the earlier one if new facts

and law have been bruught befure an adjudicating authority on the
court. There is a ductnne uf ‘prospective overruling and which
provides that the law declared by the court applies to the cases arising
in future only and ;ts applicability t_n the cases which have attained
finality is saved because the r'épeﬁlr would otherwise work hardship to
those who had trusted to its existence. A reference in this regard can
be made to the case of Sarwan Kumar & Anr Vs. Madan Lal

Aggarwal Appeal (civil) 1058 of 2003 decided on 06.02.2003 and

wherein the hon’ble apex court observed as mentioned above. So, now
the plea raised with regard to maintainability of the complaint i the

face of earlier orders of the authority in not tenable. The authurirT can
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take a different view from the earlier one on the basis of new facts and

law and the pronouncements made by the apex court of the land. It is
now well settled preposition of law that when payment of assured
returns is part and parcel of builder buyer’s agreement (maybe there
is a clause in that document or by way of addendum , memorandum of
understanding or terms and conditions of the allotment of a unit), then
the builder is liable to pay that amount as agreed upon and can't take a
plea that it is not liable to pay f};e_gmhﬁupt of assured return. Moreover,

CHAT R

an agreement for sale defines the builder-buyer relationship. So, itjcan

A

be said that the agreemeﬁt fn::l ﬁssured _retufns between the prompter
and allottee arises uu.j:'ulf the same relationship and is marked by the
original agreement If{:_l_lj sale. Therefore, it can be said that the authority
has complete 1uriscii_ct.i_1_:m with respect to assured return cases as the
contractual relatians'h‘ip ér.if*‘-fﬁ nutinf the agreement for sale only|and

between the same contracting parties to agreement for sale. In the

case in hand, the issue of assured returns is on the basis of contractual

e f |

obligations arising betjuveeﬁ tl}ﬂ parties. Then in case of Pioneer Urban
Land and Infrastmct;tre I.:irr'litedf& Anr. v/s Union of India & Ors.
(Writ Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was
observed by the Hon'ble Apex Court of the land that “...allottees who
had entered into “assured return/committed returns’ agreements with
these developers, whereby, upon payment of a substantial portion of
the total sale consideration upfront at the time of execution of

agreement, the developer undertook to pay a certain amount to
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allottees on a monthly basis from the date of execution of agreement

till the date of handing over of possession to the allottees”. It was
further held that ‘amounts raised by developers under assured return
schemes had the “commercial effect of a borrowing’ which became
clear from the developer's annual returns in which the amount raised
was shown as “commitment charges” under the head “financial costs".
As a result, such allottees were held to be “financial creditors” within
the meaning of section 5(7) uf the Cude" including its treatment in
books of accounts of the pruméter and for the purposes of income tax.
Then, in the latest prunouncement on this aspect in case Ja pee
Kensington Boulevard Apartr}nenrs Welfare Association and Orﬂ VS,
NBCC (India) Ltd. nnd Ors. (24.03.2021-SC): MANU/ SC/0206 /2 21,
the same view waslfqllu_wed as ta:ken earlier in the case of PimEeer
Urban Land Infrustﬁctﬁre Ld & hnr. with regard to the allottees of
assured returns to be financial ci'editurs within the meaning of section
5(7) of the Code. Moreover, aftm: cﬁrﬁing into force the Act of 2016
w.e.f. 01.05.2017, t[rrle Lhuil.der; is c;bli;ated to register the project with
the authority being an ongoing project as per proviso to section 3(1) of

the Act of 2017 read with rule 2(o0) of the Rules, 2017. The Act of 2016

has no provision for re-writing of contractual obligations between the

parties as held by the Hon’ble Bombay High Court in case Neelkamal
Realtors Suburban Private Limited and Anr. v/s Union of India &
Ors., (supra) as quoted earlier. So, the respondent/builder can't take a

plea that there was no contractual obligation to pay the amount of
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assured returns to the allottee after the Act of 2016 came into force or
that a new agreement is being executed with regard to that fact. When
there is an obligation of the promoter against an allottee to pay the
amount of assured returns, then he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS|Act

2019 or any other law.

. It is pleaded on behalf of respundent{bullder that after the Banning of
Unregulated Deposit Schemes Act uf 2[119 came into force, there is bar
for payment of assured returns tu an alluttee But again, the plea taken
in this regard is devoid of merit. Section 2(4) of the above mentioned
Act defines the word depusiﬂ‘és' an dfnnunt of money received by way
of an advance or loan or in any other form, by any deposit taker with a
promise to return whether after a specified period or otherwise, either
in cash or in kind or in the form of a specified service, with or without

any benefit in the form affnrénest, bonus, profit or in any other form; but

does not include

Tdewe 3

W=
L]

a. an amount received in the course of, or for the purpose of, business

and bearing a genuine connection to such business including—

b. advance received in connection with consideration of an immovable
property under an agreement or arrangement subject to the condition
that such advance is adjusted against such immovable property as

specified in terms of the agreement or arrangement.
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38. A perusal of the above-mentioned definition of the term 'deposit’

39.

40.

shows that it has been given the same meaning as assigned to it under

the Companies Act, 2013 and the same provides under section 2(31)

includes any receipt by way of deposit or loan or in any other form by

a company but does not include such categories of amount as may be

prescribed in consultation with the Reserve Bank of India. Simil
rule 2(c) of the Companies (Acceptance of Deposits) Rules, 2

defines the meaning of depusi't wh'y.:hl includes any receipt of mone

i-..“*r-'

way of deposit or loan or in any other form by a company but does

nr
|

include. e B0
I o> 7 i - i

arly
014
y by

not

a. as an advance, accounted for in any manner whatsoever, received in

connection with consideration for an immovable property

b. as an advance received and as allowed by any sectoral regulator or

in accordance with directions of Central or State Government;

So, keeping in view the_abnve}mentiuned provisions of the Act of 2019

and the Companies éct}ﬂl%_it is to be seen as to whether an allpttee

is entitled to assured returns in a case where he has deposited

substantial amount of sale consideration against the allotment

of a

unit with the builder at the time of booking or immediately thereafter

and as agreed upon between them.

The Government of India enacted the Banning of Unregulated Deposit

Schemes Act, 2019 to provide for a comprehensive mechanism to

the unregulated deposit schemes, other than deposits taken in
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ordinary course of business and to protect the interest of depositors

and for matters connected therewith or incidental thereto as defined

in section 2 (4) of the BUDS Act 2019 mentioned above.

_ It is evident from the perusal of section 2(4)(I)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the cq:}di_tign that such advances are adjusted
against such immovable pr::fperty a;.; specified in terms of the

agreement or arrangement do not fall within the term of depopsit,

which have been banned by the ﬂct af 2{}19

. Moreover, the develuper is also bound by promissory estoppel. As per
this doctrine, the view is thag if any person has made a promise and
the promisee has acted on such prumise and altered his position, then

the personjpmmlsur is buund to cumply with his or her promise.

When the builder failed to hunuur their commitments, a numbTr of
cases were filed by the credltnrs atl dlfferent forums such as Nikhil
Mehta, Pioneer Urbun Land I‘t:u'u:f Infrastructure which ultimately led
the central government to enact the Banning of Unregulated Deposit
Scheme Act, 2019 on 31.07.2019 in pursuant to the Banning of
Unregulated Deposit Scheme Ordinance, 2018. However, the moot
question to be decided is as to whether the schemes floated earligr by

the builders and promising as assured returns on the basis of

allotment of units are covered by the abovementioned Act or not. A
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similar issue for consideration arose before Hon'ble RERA PanchKula
in case Baldev Gautam VS Rise Projects Private Limited (RERA-FKL-
2068-2019) where in it was held on 11.03.2020 that a builder is liable
to pay monthly assured returns to the complainant till possession of

apartments stands handed over and there is no illegality in this regard.

43. The definition of term ‘deposit’ as given in the BUDS Act 2019, has the

same meaning as assigned to it under the Companies Act 2013, as per
i‘ ..I-._ i i

section 2(4)(iv)(i) i.e., explan;s:tiun to sub-clause (iv). In pursuant to

B Y

eI

powers conferred by clause 31 of section 2, section 73 and 76 read

with sub-section 1 and 2 uf_seq:_tidn#ﬁg of the Companies Act 2013, the

Rules with regard to _acceptanr.:é of deposits by the companies were
framed in the year 2[114 and the same came into force on 01.04.2014.
The definition of deposit has beei} given under section 2 (c) of the
above-mentioned Rﬁles Ian.d as per clause xii (b), as adv ince,
accounted for in any maﬁne;' whatsoever received in connection with
consideration for an immqv,able property under an agreement or
arrangement, prnvi:edj .su:::h 'a:dvan-ce'lis adjusted against such property
in accordance with the termsllof agreement or arrangement shall not
be a deposit. Though there is proviso to this provision as well as to the
amounts received under heading ‘a’ and ‘d’ and the amount becoming
refundable with or without interest due to the reasons that the
company accepting the money does not have necessary permission or

shall

approval whenever required to deal in the goods or properties or
services for which the money is taken, then the amount received[
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be deemed to be a deposit under these rules however, the same are

not applicable in the case in hand. Though it is contended that there is
no necessary permission or approval to take the sale consideration as
advance and would be considered as deposit as per sub-clduse
2(xv)(b) but the plea advanced in this regard is devoid of merit. Hirst
of all, there is exclusion clause to section 2 (xiv)(b) which provides
that mmmm;ally_exm under this clause. Earlier, the deposits
received by the companies or the bullders as advance were considered
as deposits but w.e.f. 29.06. 2016 1t was provided that the maney

{ LG

received as such would nnt be deposit unless specifically excluded

fer s '

under this clause. A reference in this regard may be given to clause 2
&)

of the First schedyle‘ of Regulated Deposit Schemes framed under

section 2 (xv) of thé Act of 20_19 which provides as under:-

(2) The following shall a!sa be rrea.ted as Regm'ated Deposit Schemes under
this Act namely:- dh

a. deposits accepted under any scheme, or an arrangement registered with
any regulatory bady in Indm mnst;mted or established under a statute,

i
ﬂﬂd -| 4 '

b. any other scheme as may be nanﬁed by the Central Government under this
Act.

44. The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of

assured returns for a certain period. So, on his failure to fulfil that
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commitment, the allottee has a right to approach the authority |for

redressal of his grievances by way of filing a complaint.

Findings on the relief sought by the complainants:

G.I Direct the respondent to make payment of arrears of assured
returns as mentioned in this petition and also to make payment of
assured returns till date of delivery of actual physical possession not
constructive possession after completing the project in all respects
and payment of compensation for delay in offer of actual physical
possession as per prescribed rates till the date of actual receipt. |

G.11 Direct the respondent to aﬂha;:am the agreed specifications as‘ per
buyer’s agreement and deliver‘t_liéjp!;‘ys_lcal possession of the unit with
two side open glass. Ty Ay |

The complainants are seekingl relief of handing over of possession [and
assured return in the abave—m;ntiuned heads. The complainants rrLade
an application dated 14.09.2016 for allotment of commercial unlit in
the project of the reépundent. As per application form, the said unit
was booked under assured return scheme and clause 38 deals with

handing over of possession of the subject unit stating that| the

possession of the same would be handed over by the respondent-
builder within a period of 42_munthsl, with a further grace period of 6
months, from 01.01.2016. Therefore, in view of said clause, due date of
handing over of possession along with grace period of 6 months comes
out to be 01.01.2020. Subsequently, a buyer’s agreement was exec uted
between the parties on 30.12.2016 containing provision of asJured

return under clause 32 of said agreement.

I
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46. The complainants submitted that the respondent has made a

47.

constructive offer of possession on 03.10.2020 after obtaining

occupation certificate from competent authority on 28.09.2020. The

respondent took a plea that it was never agreed between the par

ties

that the physical possession of unit would be handed over to t

em.

The authority observes that under clause 12 of agreement dated

30.12.2016, it clearly specified that the allottee would be handed over

the possession of the unit and the éa__r_ne is reproduced hereunder: -

* L e ;.I' &

12. HANDING OVER POSSESSION: |

.S

That the Allottee shall be handed over possession of the Unit from the
Company only after the Allottee has fully discharged all his obligations
and entire Total Price (including interest due, if any, thereon) against
the Unit has been paid and all other applicable charges/dues/taxes of
the Allottee have been paid and Conveyance Deed has been executed and
registered in his favour, The Company shall hand over possession of the
Unit to the Allottee is not in default of any of the terms and conditions af
this Agreement and has complied with all provisions, formalities,
documentation, etc as may be prescribed by the Company in this regard.
The Allottee shall be liable to pay the Maintenance Charges from the
date referred in the notice for taking possession of the Unit. After taking
the possession of the Unit, it shall be deemed that the Allottee has
satisfied himself with regard to the construction or quality of
workmanship.

The authority is of considered view that it nowhere stated or defined

as what is meant by “constructive possession”. Therefore,
respondent would hand over the physical possession of the unit to

complainants.

The complainants stated at bar that the unit is still not complete an

the

the

dis

not as per the specification of agreement and further, submitted that

the respondent has failed to make payment of assured return; The
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authority observes that as per clause 32 of agreement dated

30.12.2016, an amount of Rs. 37,536.00/- per month was payabl

the allottee by way of assured return from 03.12.2016 or the dat

e to

e of

executing agreement (30.12.2016) to the date of offer of possession of

the unit. As per page no. 104 of reply, the respondent started pa;
assured return from Dec 2016, As per relevant clause of BBA, the

returns were payable till the date of offer of possession.
|
During the course of proceedings, the respondent through its cou

very categorical stated that assured return till date of offer

ying

said

nsel

of

possession has been given and would be filing account stateme

this effect within one week after serving a copy to the complai

t to

nt.

The counsel for the complainants stated that assured return has been

received only up to March 20?0 and request for issuance of direction

for its payment till offer of possession as well as for physical handing

over of the possession. The respondent is directed to make the

payment of assured return as per agreed terms contained in claus
of agreement till offer of posisessiun. if not already paid for bala
amount if any, along with handing over of physical possession of
unit to the complainant within 2 weeks. The allottees’ would make
payment of outstanding dues towards the unit as per BBA withi
weeks and thereafter, the respondent would hand over the possess

within next 2 weeks after completing the unit along with fixture

per specifications and making it fully habitable. If the unit was still

32
nce
the
the
n 2
slon
5 as

not

found fit for habitation for occupation in terms of specifications even
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in BBA, the complainants-allottees may file fresh complaint before the
Authority. The equitable rate of interest shall be applicable on any
amount outstanding to be paid by either of complainants or the

respondent.

G.IIl Direct the respondent to make payment of Rs. 25,00,000/-
towards the compensation for the fraud, cheating, defect in title, lack
of approvals loss of opportunity, for harassment, for mental trauma
etc. along with litigation costs suffered by the complainant.

The complainants are seekin"g 'rﬂjef—j w.r.t compensation in the
aforesaid relief, Hon'ble Suprﬁﬁi‘giﬁdilﬁ of India in civil appeal titled
as M/s Newtech Pmmﬂqt#m‘d‘l?&:wqpem Pvt. Ltd. V/s State nl UP
& Ors. (SLP(Civil) Nafs). 3711-3 715 OF 2021), held that an aliottLe is
entitled to claim compensation under sections 12, 14, 18 and sedtion
19 which is to be d%&flﬂé‘d by the adjudicating officer as per section 71
and the quantum of “compensation shall be adjudged by| the
adjudicating officer having___cllu_e rjggard to the factors mentioned in
section 72. The adjudicating o[’ﬁcer :has exclusive jurisdiction to |deal
with the cnmplainfs. in réspect ﬂ} compensation. Therefore, the
complainants may aEpruach;the‘adjudicating officer for seeking the

relief of compensation.

Directions of the Authority:

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the functions entrusted to
the Authority under Section 34(f) of the Act of 2016:
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i) The respondent is directed to make payment of assured return as
per agreed terms contained in clause 32 of agreement till offér of
possession, if not already paid.

ii) The allottees shall make the payment of outstanding dues
towards the unit as per buyer’s agreement along with equitable
rate of interest as per section 2(za) of Act, within 2 weeks and
thereafter, the respondent would hand over the possession within
next 2 weeks after completing the unit along with fixtures as per
specifications and making it fully habitable.

iii) If the unit is still not found fit for habitation for occupatioh in

terms of specifications even in BBA, the complainants-allottees

may file fresh complaint b:gfcure the Authority.
51. Complaint stands disposed of.

52. File be consigned to the registry.

0 . ().
(Vijay m:pyal} | (Dr. KK Khandelwal)

Member ' Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 12.07.2022
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