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[Annexure R9, page 101 of the
replyJ

1,1. Offer of possession 26.09.2016 sent via email
(Annexure R10, page 104 of the

reply)

'acts of the complaint

'he complainant has submitted as under: -

'he present complaint pertaini to a situation whereby t
omplainant on 26.1,1,.2009 had booked a unit bearing no. G-

dmeasuring 991 sq.ft. in the project being developed by t

espondent, namely, "Spaze Boulevard" Iocated at Sector 4

iurgaon, Haryana based on ther elaborate representations ar

rornises made by it abour[ the project including the cluali

tandard and the exquisite facilitir:s that would be offered.

he complainant had anticip;ated that the respondent would sor

xecute the buyer's agreement for purchasing the unit. However, 1

ad to relentlessly pursue and follow up with the responclent

xecute the same at the earlies, but the respondent. continued

ela'y it under one pretext or another. In the nreantirne, tl

:spondent kept raising demands from the complainant that we

uly and timely paid. Nonethelr::ss, he continued to chase tl

:spondent and eventually after a delay of more than 2 years fro

le date of booking and after collecting an arnount of F

9,79,985/- towards the sale r:onsideration of the unjit, tl

:spondent executed a detailed buyer's agreement datt

8.0,+.2012 with the comprlainant It is submitted that tl

3reement was filled with one-s;ided and arbitrary terrrLs ay
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conditions. For instance, the complainant was liable to pay inte

at the rate of t|,/o on delay in making payments. However, ther

no lliability mentioned in the agreement for the responclent

compensate the complainant for the delay in completing t
project. He could not negotiate or: dispute any of the arbitrary a,

one-sided terms of the agreement since any dispute

disagreement thereof would have led to cancellation of the unit a

forfeiture of the earnest money.

The complainant diligentlyr,f,Ollowed the payment plan of t
respondent and made eac[i lpijinient pn time and as per

demands raised by it. Till date, ther complainant has pzrid an amou

of Rr;. 89,56,252 /- tothe respondent towards the sale considerati

of ttre unit and the same can be r::videnced from the statement

account issued by the responrdent.

6. As promised under the agreement, the respondent failed to o

5.

possession of the unit by Apr:il 2l:t15. Thereafter, thr: complaina

followed up with the respondent s;eehing an update on the status

corrstruction, but to no avail. In or around September 20116, t

complainant was surprised !o have received email and letter dat

26.09.2016 whereby the resp endsnl had offered physi

possession of the unit without connpleting the project and w,itho

obtaining the occupation certificate. The respondent had furth

shared an undertaking on the same date which was to be sigrred I

the complainant wherein several on,e-sided and arbitrary claus

had been incorporated. The complainant had raised concerns vi

email dated 28.09.2016 inquiring; about the compensation to

Complaint No. 950 of 2021
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been received at the time. l.lowever, the responderrt h

intentionally and cunningly offered bogus possession of the u

solely to evade accountability, on all counts.

7. Since the receipt of the bogus and sham offer of possession

September 201.6, the complainant had anticipated that

grievances would be addreissed, but all his efforts went in va
I

lnstead of addressing his gr:ievarnces, the respondent raised

invoice dated 01.05.201,7 for mainrtenrance charges to lle paid by t

complainant for the period Apnil 201,7 to August 20i,7. It

subrnitted that as per the ledger rlated 22.0g.201,7, he was to 1

ffiHARERA
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paid for the delay that had peen caused in completing the proj

but no response was receiVed. He further visited the office of t
respondent and made seve{al calls following up on its grievanc

but to no avail. considering the nature of one-sided clau

included in the undertaking wittr no remedy or relief, he did

sign the undertaking. He wa5 shocked when he received the offer

possession as the project was far from completion and no oc

maintenance charges from 1,5.04.2!,017 to 31.08.2017 and

amount of Rs. 30,000/- was fluly paid to the respondent in terms

the said demand, He had no or:casion to dispute or contest thr: sa

since the respondent had thlreatened hinfi with cancellation of t
unit and forfeiture of the earnest money. Nonetheless,

respondent has wrongfully and arbitrarily collected

maintenance charges from the comlllainant under the guis;e of

namesake offer of possession, wlhereas the said charges shou

have been collected after issflrance of legal and valid possession.

Complaint No. 950 of 202L
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the r:ircumstances, it is humbly prayed that the amount, wrongfu

and arbitrarily, collected by the respondent towards maintena

charges between April 2017 to August 201,7 be refunded to

complainant since valid and legal possession of the unit tras

been offered to him till date and the said charges were entir
unlawful and premature. He made numerous efforts to seek

explanation from the respondent reg;rrding the discrepanciers in

bogus offer of possession, but no resolution was provided.

The complainant sent an email dated 07.08.2019 to ttre responde

enquiring about the delay in hanrling over possession of the u

and ,also asked the respondent about its plan on offering possessi

of ttre unit along with compensartion for the inordiinate delay

prov'iding possession of the unit. T'he respondent replied vide em

dated 09.08.2019, stating that ther request of the complainant

being forwarded to the concernedl department. It is submitted th

no response was provided by it on thre compensation for the:

in providing possession of the unit. l{owever, all the efforts

com;rlainant went in vain as the respondent has not been :rble

provide any satisfactory responsre. lEven as per the inforrnati

available on the website rcf I)TCP, Haryana, no occupati

certificate has been received till rlat,e. In the circumstancesr, ev

after the expiry of 10 years from t.he date of booking and alter

inordinate delay of about 5 years from the pronrised date

poss,ession, legal and valid posses;sion of the unit, completer in

respects, has not been offerefl to the complainant.
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That even after paying an amount of Rs. 89,56,2521- towards thr

sale consideration of the unit, the respondent has failed to offe

valid and legal possession of the unit, complete in all respects til

date. lHe had paid each instalment a:; per the demands raised by th

respondent and in a timely manner, Thereafter, insteacl of resolvin

the irssues, the respondent further requested for payment

maintenance charges through email dated 03.11.2020' In respon

by ernail of even date, he requested the respondent to prorride

copyoftheOC,butyetagainnoresponsewasreceived'andth

respondent continued to wilfully neglect the queries c'f th

comprlainant. The respondent has tailed to offer possession of th

unit 1to him within the time promi:;ed under the agree:ment i'e', b

April 2015.lt is further submitted that the respondent has failed t

offer possession of the unit complete in all respects till date aft

receipt of the occupation certific;ate. It is furthermore subrnittt

that none of the circumstances thirt have resulted in this ordina

dela,r, were beyond its control. lt'he complainant felt as cheatr

10.

because it is apparent that the pr,cmises made by it were nothit

but false and dishonest. He has kleen facing irreparable loss at

damageashasalreadypaidanamountofRs.89,56,252l-rcr]

respondent till date and even allter having complied with ea

dernrand of the respondent, it has lailed to offer valid and Ie1

possession of the unit to him till clate'

It is stated that the complainant }lras booked the unit in the projt

of the respondent in the yeilr 20t09 and since then, he is eage

awzriting possession of the unit. 'lherefore, despite the inordinr

Coinplaint No. 950 of 2021
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delay that has been cause by ttre respondent, he is seeking

posses;sion of the unit, habitable and complete in all respects along

with appropriate compensation for the period of delay caused by it'

Relief sought bY the comPlainant'

Thecomplainantisseekingthefollowingrelief:

o Direct the respondent to handover possession o1'the urrit tc

the comPlainant.

o Direct the respondent to pay interest @9.30o/o per annum oI

the amount deposited by the complainant'

oDirecttherespondenttorefundtheamountwrongfull'
collectedfromthecomplainanttowardsthemaintenanc

r:harges of the unit before even handing over valid and lege

possession of the unit'

ReplY bY the resPondent'

The respondent had contested t'he cornplaint on the followir

grounds:
The present complaint is not maintainable in law or on facts' Tl

complainanthadfiledthepres;entcomplaintser:kingrefun

possession and interest for allegerd clelay in delivering possessic

of ttre apartment booked by him. It is submitted that complzrin

C.

D.

1,1,.

pertaining to refund, compensation and interest are to be decid

byt.headjudicatingofficerundelrsectionTl,oftheRealEs

[RegulationandDevelopmerrtJAct,2ot6[hereinafterrefe,rred

as 
,.the Act,, for short) read with Fl.ule 29 ofthe Haryana Rea]l Est

[Regulation and DevelopmentJ Flule:s' 2017' [hereinafter refer

to as "the Rules") and not by this authority'
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Thattheprojectoftherespondentisan,,ongoingproject,,under

RERA and the same has been registered under Real Estate

fRegulationandDevelopment)Act'2Ot6andHRERAIlules'2A17'

Registration certificate bearing no. 04 of 2018 granted by the

Haryana Real Estate Regulatory Authority vide memo no' HRERA-

13. That the complainant was allotted a unit bearing no' G-54

admeirsuringg0lsq.ft.intheprojelctknownasSpazeBoulevardl

Sector 47, Sohna Road, Gurugram (hiereinafter referred to as "sai(

1,78/Zotl/2Tdated02.ol.zot}.Itissubmittedthatth
registration is valid till 10'09 '2021"

prcrjer:t") vide allotment letter''date'cl 2"2'06'2010'

.['hat ,buyer,s agreement clated 28.l:14.,2012 was execttted betweel

the complainant and the respondent.'l'hat prior to approaching th

respcrnclent, the complainant had made extensive, elaborate an

incleprendent enquiries regarding the proiect. only after being full

satislied about all aspects of the pr:ojr:ct, including btrt not limite

to tlne capacity lcapability of l'he respondent to underta

conc,-'ptualization, promotionr, derrel'opment and construction

the:;ame,thecomplainanttookanindependentandinform

deci:;ion to purchase the said.unit in the said project, un-influenc

inanymannerbyanyact/rleed,/conductoftherespondt:nt/i

officials.

Thatthecontractualrelatiol,tshipbetweenthecomplaina.nta

respondent is governed by the terms and conditions of the tluye,

agr€rement. It is submitted that in terms of clause 1,4 of the buye

agreement, the time period for delivery of possession was '3 ye

L4,

15.
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I

from the date of execution of the buyer's agreement, subject to I

I

delays or failure on account of departmental delay or due to any 
I

circumstances beyond the power and control of the responden' " I

I

mentioned in clause l-4 and other clauses of the buyer's aBreentent' 
I

Moreover,thehandingoverofpossessionwasalsosubjecttothel

allortee having strictly complied with all terms and conditions ofl

thebu'yer,sagreementandnotbeingindefaultofanyProvisionoI

the buyer's agreement includil'r8 remittance of all amountt O'",it^1

payable by the allottee under,lhe ig-reement as per the sched::^"J

payment incorporated in tr'" hetieT:': 
l:': ""inent 

t" *t:::1

thattheapplicationforapprovalo|buildingplanswassubn,,:..l

on 2il,O4,2o1o and the approval for, the Same was granted oJ

I07,0e.2010. 
I

6.Therespondenthadcontendedinr:lause:n-*theagree,.,...:1

inca:seanydelayoccurredonaccr:untofdelayinsanctio,'':nr

building/zoningplansbytheconcernedstatutoryauthoritvorlu[

to any reason beyond the control otithe developer' the period takel

by rhre concerned statutory authoritv woul] also be excluded -:ll

the time period stipulated in the r:ontract for delivery of nhvsicfl

possession.Consequently,ttreperiodfordeliveryofnhvsic|I

possessionwouldbeextendedrZICColdingly.ItWaS*.:nt'

expr.essedthereinthattheallotteehadagreedtonotctat[n

Compensationofanynaturewhatsoeverforthesaidperi$d

externded in the manner staterd abovtl' 
I

t7'Therespondenthascont,endtldthatwithoutadmitting|o.
acknowledging in any manner the truth or legality of the alleEatiolns

I

I

I

Paee 72 oflze

I

I
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put forth by the complainan! and withou prejudice to anY of th

contentions of the respondpnt, it is su mitted that onlY su

allottees, who have complied with all the terms and conditions

the agreement including making timely ent of instalments a

entitled to receive compensa[ion under t agreement. In the cas

of the complainant, he had flelayed pay ent of instalments a

consequently he was not eligible to recei any compensation fro

the rr:spondent as alleged.

18. The resPondent has submi

respondent in deliverY of P

reminders issued bY

schr:dule agreed uPon, th

operations and the cost

is no default on rt df

facts and circu

S

rt

itper schedule of

plainant had defau

rt under the PaYme

plan chosen bY him a e time for del
I

possession deserves to provided in the buYe

t

rf

S

ore the Pa

nden.t and

: complainant con

ment request letter

iouslly

d

vfailed in making

payments of the instalmen which I an essential, cru I atrd

indispensable requiremen under the ent. Furthermo

when the ProPosed all dr:fault their paYments

cascading effectfailure has

ion of the

SI
rn1

roj

co m;rrehen sivelY establishe

payrnent of amount demi

agreement.

The respondent has sub

and maliciouslY chose tc

prroper

Page 13 ofl29
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20. That even after sending rnultiple reminder letters to th

comp,lainant to pay the outstandirng balance amount, he did nc
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increases exponentially and at the same time inflicts substantia

losses to the developer. The (omplainant {hose to ignore all th

aspects and wilfully defaulted in making timely payments' 'fh

respondent despite defaults of several allottees earnestly fulfille

its otlligations and is fully comnrritted towards completing th

project as expeditiously as possibler in the facts and circumstance

of the case.

rnaker the full payment to the respondent. Despite the defaul

comrnitted by the complainant, l.he respondent hacl waivr:d o

interest accruing on account of delay in making payment (

21..

instalments amounting to Rs.2,66 2, /-. On date the total outstandi

amount liable to be paid by the complainant to ther respo'|nde

inclusive of interest is Rs.3,71-7/-

That for the purpose of promotion, construction and developme

of the project, a number of sanctiorls/permissions were required

be Obtained from the concernr:d statutory autLrorities' It

respectfully submitted that 6nce an application fo1 grant of a

perrnission/sanction or for that matter buildin gplans,lzoninl3 pla

etc. are submitted for approval in the office of any stettuto

authrority, the developer ceases to herve any control r:ver the sa

The grant of sanction/approval to any such application/plan is

prerogative of the concerned stzttutory authority over which t

developer cannot exercise anY

concerned, it has diligentlY and

Coinplaint No.950 of 202L
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the concerned statutory authorities for obtaining of various

p ermirssi o n s / san cti on s.

)) That without admitting o, 
".(nowledging 

!n any manner the ffuth

or leg,ality of the allegations put forth by the complainant an

without prejudice to any of the contentions of the respondent, th

SpanoftimewhichwasConsumedinobtainingthefollowin

approvals/sanction deserves to lbe excluded from the perio

agreed between the parties for delivery of physical possession'

23.

agreed between the parties for delivery of phystcal possessrurl'

.l.hat from the facts and circums;tances mentioned above, it i

comprehensivelyestablishedthatthetimeperioclmentione

hereinabove, was consumed in obtaining of requisit

permissions/sanctionsfromtheconcernedauthorities.Iti

respectfully submitted that the projer:t in question could not hav

been constructed, developedl an,rl implemented b}, responde

withroutobtainingthesanctionsreferredtoabove.Thu

resprrndent has been preventeld by circumstances beyond its lpow

and control from undertaking th,e irnplementation of the proje

24.

during the time period indicated above and therefore the same

not to be taken into reckoning rvhjile computing the period f

han6ing over of possession ]as has been explicitly provided in t

buyer's agreement.

The respondent had subnritter:l an application for grant

enviLronment clearance to the C0ncerned statutory' authority

09.05.2017. However, for one reason or the other arising out

circunlstancesbeyondthepowenandcontrolofrespondent,

aforesaid clearance had onll,bee,n granted on 05.02.2020, des

Complaint No' 950 of 202t
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due diligence having been exercised by respondent in this regard

No lapse whatsoever can be a,ttributed to respondent insofar non

issuance of environment cleafance for the time period in questio

is concerned. The issuance of an environment clearance referred

above is a precondition for submission of application for grant o

o ccup ation certificate.

The respondent has submitted t.hat all construction activitie
25.

rPPed in Delh'i anr
involrzing excavation, civil construction were stc

NCR clistricts from 01.11.2018 to 1ll'11.2018 vide directions i:ssue

by Environment Pollution [Prervention & control) Authority for th

national capital region. The rsaid circular was applicable to th

llrojectinquestionandconsequently'theresponrlenthadt

26. The respondent has asserted that tre applied for grant of occupati

certificate on 08.01.2016. The conrstruction of th': building

suspenrl its construction activit.ies for the said period' Th

respondent cannot be held lierble f'or any delay caused due to th

fact ets well.

question had been completed anLd clccupation certil'icate for t

sam(l has been received as rvell. 1[he occupation certificate da

zT.oT.zoz0 had been received by, the respondent w'ith respect

the :said project. It is pertinent to mention that possession of t

said unit had been offered to the complainant on 26-09.20

Mai),/letter of offer of possession 'was issued on 26.09'2016 issu

bytherespondenttotheccrmplainant.Therelevantcourllo

dated 20.08.2016 passed in case titled " sushil Suri and Anr''t/s'

Co{nplaint No. 950 of 202L
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Spaze Tower Private Limited" vide which possession was to be

offere,C to the allottees in the said project'

27.That despite being offered possession of the said unit, th

complainant has not made pa5fment of outsianding amount and ha

also not come forward to conpplete the documentation formaliti

for reasons best known to hin{. Thus, the allegation of delay agains

the respondent is not based o[n torrect and true facts'

conrpllainant,havingdefaultedinpa.Tmentofinstalrnents,isn

entitlLed to any interest/compensation'

28.'l'he rr:spondent has submitted that as per the terms and conditionl

incorporated in the buyer's agreenlent, it is further providerl tha

ny delay in delivery of possessionL shal

only Ice given to such allottees who,have not defaulted in pa)'men

aSperthepaymentplanincorporzrtedintheagreement'..Ih

29. Furthermore, in case of delay caursed due to non- receipt

occupation certificate or any othe:r permission/sanction from

comltetent authorities, no compernsation shall be playable bei

part of circumstances beyond the power and control of t

developer.

30. It is further submitted that desrpite there being a number

defaulters in the project, the respondent itself infused funds in

the lrroject, earnestly fulfilled its obligations and is fully committ

to complete the project as expeditiously as possible in the farcts a

circrumstances of the case. Therefore, cumulatively considering t

facts and circumstances of the present case, no delily whal.so

canbeattributedtotherespondtlntbythecomplainant.Hclwev

Complaint No. 950 of 2021
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all these crucial and imPo

concealed bY the comPlainant

That the comPlaint has been

legally and factuallY unsu

inspire the confidence of this

the comPlainant are comP

E. furisdiction of the autho

1,+. The Plea of the resPondent

groun.d of jurisdiction stands

it has territorial as well as su

the present comPlaint for the

E. I T'erritorial iurisdictio

31. As Per notification no' 1'192,

by Town and CountrY Planni

Estate RegulatorY

District for all Pu

presr:nt case, the Project in q

area of Gu

territorial jurisdi

E. II Subiect

32. Section 11[4)(a) of the Act,

be responsible to the all

11(a)(a) is reProduced as

Section fift)(a)

the provisions of this or the and regulations

nt facts h ve been deli

ority.m this au

ferred on ess, unfounded and

nable su ises which can

uthoritY. Th accusations levelled b

devoid of erit.

ction of comPlai to
authoritY ob t

risdiction to adju a

SU017 - ated 14.12.201'7

t, the jurisdiction of Rell

be entire Gu

in Gurugram.

ated within the PI i

authoritY has co

sent comPlaint.

ln

pl

01-6 prov that the Promote shdll

as per reement for sale.

reunder:

Be responsible for all obliga responsi lities and functions u

n
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th,ereunder or to the allottees as per the ttgreementfor sqle, or to the

a:;;Sociotion of allottees, as the case may be, till the-conveyance of all

tlie apartmeits, plots otr buildings, as the case may be' to the allottees'

or the common areas to the association of ollottees or the competent

authoritY, as the case maY be;

St.ction 34'Functions of the Authority:

34(floftheActprovidestoenxrrecomplianceoftheobligationscasl:
uponthepromoters,theallotteesandtherealestateogentsunder
t,iis Act and the rules and regulations made thereunder'

h25 srcmplete jurisdiction to decidt: the complaint regarding non

compliance of obligations by the promoter leaving asidr

compensation which is to be clecided by the adjudicating officer

pursued by the complainant at a later stage'

Findlingsontheobiectionsraise:dtlytherespondent.

G. I obiection regarding weathel,r tlre offer of possession is; vali

or not?

32. The nespondent has contendeld that in case of any delay occur

on account of delay in sanction of rthe approvals/sanctions al

builcting/zoning plans by the concerned statutory authorify or d

to any reason beyond the control of ttre developer, the periodL tak

by the Concerned statutory autho,rity would also be excluderl fro

the time period stipulated in the cotrtract for deliver:y of plnysic

So, in view of the provisionr {f tf,. ect quqted above, the authori

poss;ession.Consequently,theprerilodfordeliveryofplhysi

poss;ession would be extended acr:ordingly

33. The authority after detailed consideration of the matter has arriv

at the conclusion that a valid off'er of possession must h

following comPonents:

Cornplaint No. 950 of 20Zt
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i. possession must be offered after obtaining occupa

certificate- The subject r{rnit after its completion should hav

r,eceived occupation certificate from the concern

department certifying that all basic infrastructural facilitie

hLave been laid and are operational. Such infrastructura

f,acilities include water supply, sewerage system' storm wate

drainage, electricity tupfty, roads and street lighting'

The subiect unit shoul{ be in habitable condition- The tes

of habitability is that tn$laiiffi should be able to live in th

r;ubjectunitwithin30daysoftheofferofpossessionaft

r:arrying out basic cleaning works and getting electricity' wa

and sewer connections e[c frOm the relevant authorities' In

habitable unit all the common facilities like lifts, stairs, lobbi

etcshouldbefunctionalorcapableofbeingma.defunction

within30daysaftercornpletingprescribedformalities.T

authority is further of the view that minor defects lik'e Iitt

gapsinthewindows6lllliprllcracksinsomeofthetj'les,

ll.

chipping plaster or chipping pai:nt at some places or impro

functioningofdrawersofkit,r:henorcupboardsetc.aremi

defects which do not render a.n atpartment uninhabitable' S

minordefectsCanberect.ifiedlateratthecostoft
developers. The allottees s;hould accept possession of

apartment with such minor defects under protest' T

authority will award suitable' relief or compenssti'on

rectification of minor defects after taking over of possess

under Protest.

Cornplaint No' 950 of 2021
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However, if the subject ,frit it not habitable at all because th

plastering work is yet to be done, flooring works is yet to

done, common services like lift etc. are non-operational

infrastructural facilities [t. non-operational then the subie

unit shall be deemed as uninhabitable and offer of possessio

of an uninhabitable unit will not be considered a Iegally vali

offer of possession.

ii i. possession should not]rberaccornpanied by unreasonabl
l

additional demands- ipiSLVe*l cases, additional demand

irremadeandsentalongwiththeofferofpossession.Suc

lrdditional demands coulcl be 0f ntinor nature, or they could

;significant and unreasonable wlrich puts heavy burden u

the allottees. An offer accompanied with unreasonab

demandsbeyondthescrrpeofprovisionsofagreements;houl

betermedaninvalidoffercrfpossession.LJnreasorrab

demands itself would make an offer unsustainable in the ey

of law, The authority is of ther vitlw that if additional dernan

the allottees should accept possr:ssion under protest'

The authority taking both the contentions in consideration' is of t

vievrthat,therespondentgpplieldfbrtheoCon0B.0l.20l6t

recerived the oc on 27.07.202('jt. 'there is an uncertain del

betrveen these two dates which brings us to the conclusion that t

application for OC made by' the respondent on 08'01'2016

therefore incomplete and got rejected., which is a default on pa

therespondentitself'Asperthes;ettledlaw,oneCannotbeallo

to take advantage of his own wrongs. Therefore, the offer nlade

34.
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the respondent to the comp

offer of possession.

G. II Obiection regarding
comPlainant.

35. The resPondent has conten

defaults in making Paymen

reminder letters. DesPite

complainant, the resPonde

account of delaY in making

Rs.2,662 /-.

36. At th,: outset, it is relevant tc

of the buyer's agreement'

of the buYer's agreement an

not. only vague and uncerta

pronroter and against the a

allottee in making timelY

result in termination of th

earnest moneY. Moreovet

complainant being in d

r€spranflsnt has not exe

buyrer's agreement'

Findings on the relief so

F1: - The resPondent be di
rate of interest from d
possession of office.
In the present comPlaint,37.

the project and is seeking delay'poss

inant on 26.09.2016 is not a

mely payments done bY

that the comPlainant has

a result thereof, it had to

defaults committed bY

off interest accrui

f instalments amounti ot

terms and cond

AS

the

by the

complerina

rn a single default

r the paYment Pla

ras observed that cl

g timelY PaYment

e terms and cond

n of such conditi

y loaded in favour

to termina

lainant.

intends to contin

ion charges as P

SSU

th

,8?

tio

tio

a

rf tl

yt
m

rftsaid r :nt and forfeiture

aili
ime te

,r* 

f, 

"
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under the proviso to section 1Bt1) of the Act. Sec. 1B[1) proviso

reads as under.

Provided that where an allotte.e does not intend to v"ithdraw'

fromtheproiect,heshallbepcrid'bythepromoter'interestfor
everymonthofdelay,tillthehr,lndingoverofthepossession,at|
such rate os maY be Presc'ribed'"'

3g. clause t4 ofthe buyer's agreement [in short, agreement) provid

for herncling over of possession and is;reproduced below:

" Clause L4: - That the posstzssion of the said premises ts

proposed to be delivered by the DEVELOPE|| tu th'e
'adOffgn$) within t,hree .yeors from the date oJ' this

Agreemeni. tf tnu completion ,:tf the 
,said 

Building is clelayed b_y

,ioron of non-availabilttty oJ- steel and/or cement or other

iuilding'materials, o, *it,' 
'tupt)ly 

or electric power or slo"u

down,itrit<e or due to a dispute with the constructi'on agenc.y

ermployed by the DEVEL'\P1R' loc:k out or departmental delay

or'ciiit commotion or Lty reoson of war or enemy action ctr

"section 78: ' Return of amount and compensation

L8(1). lf the promoter foils to complete or is unable to give

possession of an apartment, plttt, or building' -

terrorist action or earthquake or any act of God or any other

,lrrron beyond the control of t:he DEVE-I'}PER' the DIivELoPER

shalt be intitted to extension of t,ime for delivery of ptossession

of the said premises' T,he D\\VE'LIPER ':.o 
result tl:::!^:"

iontingency arising, reserves the right to alter or vqry the ternts

and indiitort o1 this Agreement or if the circumstanc'es

beyond the control o,f ine DIVEL7PER so warrant' the

DEVELTPER may suspind tlte licheme for s1ry!^period ,1t ,it
might consider expedient. lrt t:ase the DEVEL}PER i's unable to

colmpbte the project P'n 
qc('oltnt of any law. p-?t::! 

!Lt:?'^
w:;{;;;r;'*i,i "tn[, so,,'n^'ni ioi"t' in th.at-event the

o"svstoprR if so aalisia, shall-be 
4"t',:t-?d,t? :!-?':::!'":::

iitiity, apptilabilii [r,'/ or efficac! of such tesislation' rute'

oiair;ri ) or bye ioJy nv inttiiutingpoPropriate proce.edings

A, rfi, i io u' r t (s), ir ib u nla t( s1 o r a u t! 91li 
e s' t n s u ch s i tu a ti o n' th e

okourt, poii ay *,fittorrEEs(s) lhatl continue to remain

with the DEVELTPE| and the Atl,TrrEE$) shall not he

entitled to initiate or1)p,o"'dings a/ainst the DEVEL)PER fOr

detay in executio, o\lin, proieci It il specifically agre.ed that

this agreement inln'remain ii'2 abeyance till final

Complaint No' 950 of 202t
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determination of such matters / coses by appropriote court(s)

/ tribunal (s) / authorities..... " " " " " " """

At the outset, it is relevant to comment on the preset possessio

clause of the agreementwherfin the possession has been subject

to all kinds of terms and conditions of this agreement an

applir:ation, and the complainant not being in default under an

provirsions of these agreements ancl compliance with all provisio

depr,ive the allottee of his right accruing after delay in possessio

:omment as to h'ow the builder has misused

dominant position and drafted such mischievous clause in t

agre:ement and the allottee is left'with no option but to sign on t

doted lines.

40. Admissibility of delay possession charges at prescribed rate

interest: The complainant i:; seelking delay possession charges

the rate of l}o/op.a. However, proviso to section 1B providles t

where an allottee does not intencl to withdraw from the project'

shall be paid, by the promoter, interr:st for every month of dlelay

39.

formalities and documentation as prericribed by the promoter.'fh

clrafting of this clause and incorporation of such condltions are no

only vague and uncertain but so heavily loaded in I'avour of th

prornoter and against the allottee that even a single clefault by th

aIIott,ee in fulfilling formalities and documentations etc. e

Possession r:lau
prescribed by the promoter ma'y' make the

irrelevant for the purpose of erllottee and the commitment dzrte fr

hand.ingoverpossessionlosesits;meaning.Theincorporat'ion

such clause in the buyer's agreennelrt by the promoter is just

evade the Iiability towards timel;;' dr:livery of subject unit ;and

Complaint No. 950 of 202L
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such rate as may be prescribed anrl it has been prescribed unde

rulel5oftherules'Rulel5hasbeenreproducedasunder:
Rule 75, Prescribed rate of interest- fProviso to section 72,

sectionTBandsub-section(4)andsubsection(7)ofsection
1el
(1)Forthepurposeofprovii,sotosectionl'2;sectionl"B;ancl\ )'f:a,fi:i?! 

ii:rt{#riii,'!#;;!::; 
;;';T'z' ii; ;:;"

proiided that in c,ase tline State Bank of lndia marginyl

cost of lending rate $|CLR) is not in Ltse' it fa,ll .!e

+1. 'Ihe legislature in its wisdom in ttre subordinate legislation und

the provision of rule 15 of the rule:s;, has determined the presr:rib'

rate of interest. The rate of interest so deterrrrined by

legislature, is reasonable anrl if thLe said rule is follorrued to awa

the interest, it will ensure unifornr practice in all the r:ases'

replaced bY su

State Bank of I

allottee by the promoter, in cilse of default, shallbe equal to the r

of interest which the promoter shall be liable to pay the allottee'

Cons;equently,asperwebsitec'ftheStateBankoflndiai'

}rtlp:l/sbiep,in., the marginal cost of'lending rate [in short, l\4CL

as orn clate i.e., 21..07.2022 is @7 'tlO0z6' Accordingly' the presrcrib

rate of interest will be marginal c0st of lending rate +2o/o i'e'' '9'80

The definition of term 'interest' as Clefined under section Z(za)

the Act provides that the rate of interest charge;able from t

42.

43.

case of default. The relevant sectircn is reproduced below:

"(zo) "interest" mean:; the rates of interest payable by [he

promoter or the allotterc' as the case may be'

Explanation. -For the' purp"cse of this clause-

Complaint No. 950 of 202L
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(i0

44. Thertlfore, interest on the

shall be charged at the

0

respondent/promoter wltich is the same

complainant in case of delayerl pos;ses;sion charges.

45.

Complaint No. 950 of 2021.

the rate of inrcr|st chargeable from the allottee by the

promoten in cas[ of default, shal,l be equal to the rate of
interest which tfie promoter shall be liable to pay the

allottee, in case qf default;
the interest poyalble by the promoter to the allottee shall

be from the datd the promoter received the amount or

anv part thereoltilt the date the qmount or partthereof

oid' irttrrst thlereon is refunded, ond the interest

navable bv the allotee to the promoter shall be from the
'dite 

the itlott* defaults in payment to the promoter till
the date it is paip;"

as is being granted to th

F.2= - Direct the respondent to refund the amount wrongfulF.2= - Direct the respondent to retund tne amounf, wrorlBr

collected from the complaina:nt to'wards the maintenance cha

of th,e unit before even handirng o\i'er valid and legal possessrion

the unit.

of oc and the same was also not taken by the complainant' lSo, a

dernrand raised against maintenance charges is not sustainable a

is lirable to be set aside. A direction is given to the responrlent

adjust the sum of Rs 30,000/- [excluding the amount paid

changes other than maintenance charges) taken from t

Admittedly, the oc of project; was received by the respondr:nt r

27.0'7.2020 [annexure R9, page 1"01 of reply) and no olfer

possession of the allotted unit wa:i made to the complainant but

per enrail dated 26.09.2016, tche rr3spondent offered possession

the illlotted unit even prior to re,ceipt of OC and started chargi

maintenance w.e.f. 01.05.201r7 an'd the same has to be paid to t

tuner of Rs. 30,000/- including other charges inclusirre of inLtere

The possession of the allotted unit. was offered even without:rece i

Page26 of
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complainant as maintenance charges either against the du

amount, if any or in future *{int.nrnce after possession is offere

On consideration of the d[cuments available on record an

submissions made by both the parties regarding contravention

provisions of the Act, the authority is satisfied that the responde

is in contravention of the t..{ion 11[4)(a) of the Act by not handin

over possession by the due diate as per thQ agreement. By virtue

clause L4 of the agreement executed between the parties o

}B.Otl.2012, the possession of the r;ubject unit was to be delivere

to h;rnclover possession of the subjer:t unit till date of this orde

Accordingly, it is the failure of the rreipondent/promoter to fulfil it

oblig;ations and responsibilities as per the agreement' to hand ov

the possession within the stipulated period. Accordingly, the no

com;rliance of the mandate contai:ned in section 11[4) [a) read wi

proviso to section 1B[1] of the Aclt on the part of the responrlent

established. As such, the allottee shall be paid, by tthe promott

interest for every month of delay fro,m due date of prossession i'

28.04.2015 till the date of oc plus trvo months, at prescribed ra

i,e., 9.80 o/o p.a. as per proviso to s;ection 1B(11 of the Act reaLd wi

within stipulated time i.e., byl2B 4|20ts.Th. respondent has fail

rule 15 of the rules. Further'. It is well settled that

a valid offer of possession there alre three pre-requisites Firstly'

shogld be after receiving occupatiion certificate; Secondly' t

subject unit should be in habitable condition and third

the off'er must not be accompanierl w'ith any unreasonable drslx?

But while issuing intimation ol' possession on 26.09.20L6'

Complaint No. 950 of 2021
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builder has not obtai

intimation of possession by

not a valid or lawful offe

uncertainty, the authori

charges are to be paid till

allottee is obligated to take

two months of OC.

G. Directions of the authori

47. Hence, the authority here

following directions unde

compliance of obligations

functions entrusted to the a

i. The respondent is direct

raLte i.e., 9.80 o/o per ann

arnount paid by the comp

28.04.2015 till the date o

ii. The arrears of such intere

of'order by the authori

allottee within a period o

rurle 16(2J of the rules.

iii. The respondent is di

allotted unit complete

truyer's agreement dat

this order and the co

obligation conferred u

201,6 and take the physi

Page 28 of
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occupation certificate. Hence, the

respondent promoter on 26.09.201 6l is

of possession. In order to avlid

observes that delayed possessif n

e date of OC plus two months as tfre

possession qnder section 19(10) afler

y passes this order and issues t e

e

e

section 37 of the Act to ens

sted upon the promoter as per t

thority under section 3a[fl:

cl to pay the interest at the pres;cri

,m fon every month of delay on t

ainant from due date of possession i.

0C plus two months.

t accrued from 28.04.2015 till the d

shall be paifl by the promoter to t

90 days frorjr date of this order as

cted to hanflover possession of t

e

e

r

e

all aspect$ as per specifications f'

f'28.04.2012, within 30 days of date

lainant is also directed to fulfil t e

r"r hirn as per section 19(10) of Act

al pos;serssion of the allotted unit.
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iv. The respondent shall not (harge anythi g from the comPla

which is not the part of the agreemen

v. The comPlainant is di to pay outstanding dues, i

after adjustment of in t for the delayed Period.

vi. The resPondent shall not

which is not the Part of

anyth ng from the comP

er's agree t. The respond

not entitled to cha holdin charges from

e even after bein

law settled bY H

complainant/allottee at,i

of the builder buYer's

File be consign

nt oft

3864-3889 /202

. K.K. Kha
L.r

(Viiay
Member

Haryana Ree

Chairman
hority, Guru
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