HARERA
- GURUGW Complaint No, 950 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

nlplalnl: nao. ' 'F:i:r_:ﬂ quL‘IZiI_;
ate of filing complaint: | 15.02.2021
irstdate of hearing  : | 20. 04. 2021
Date of decision : | 21.07.2022

Mr. Ravindra Kumar and sons HUF
R/o: - Flat no. K-21, Ridgewood Estate, Galleria,
DLF Phase- IV, Gurugram, ° ; Complainant

« Versus

M/s Spaze Towers Pvt. Ltd.
Regd Office at: - A-307, Ansal Chambers 1 and

3, Bhikhaji Cama Place, New Delhi-110066 Respondent
CORAM:
Dr. KK Khandelwal Chairman
Shri V.K. Goyal Member
{

APPEARANCE:
Shri. Rajul Srivastava Advocate for the complainant
Shri. LK. Dang Advacate for the respondent

ORDER

1. The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for viclation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the provision of

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se,
Unit and project related details.

. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of propoesed handing over the

possession, delay period, if any, have been detailed in the following

tabular form: K =
S.N. | Particulars | Details
1. Name of the project "E]:[EIE'.E Boulevard”, Sohna Road,
': EEgtﬂ; 47, Gurgaon.
2. | Date of booking 26.11,2009
(As per page B of the complaint]
3. Unit no, G-54, g;l?glih&'ﬂbnr admeasuring
901 sq.ft.
'(Annexure R2 at page no. 41 of
| - —
4, Date of allotmeint [22.06.2010
(Annexure R2, page no. 41 of the
reply) |
i F Date of builder buyer |28.04.2012
Agrestan [Annexure |, page no. 32 of the
complaint)
. | Possession clause | 14. The possession of the said |

premises is proposed to be delivered
by the developer to the allotiee(s)
within three years from the date aof |
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N ﬁﬁ'w:mumafnqﬂwmedq;

this agreement. If the completion of
the said building is delayed by regson of
non-availability of steel and/ar cement
or other building materials, or watér
supply or electric power or slow down,
strike or due to a dispute with r!‘}:
construction agency employed by the
developer, lock out or departmentsl
telay ar civil commaotion or by reason #,I"
war ar enemy action or terrorist nm‘dln
-_ﬂ#et.r.-‘ﬂ'rqu:rkr ar any act of God or url_v
| atherrenson beyond the control of the
pelaper, the developer shall he
“en ...__.r d to extension of time for deliver
of Eﬁ:ﬂ!ﬂl‘ﬁﬁ of the said premises. The
e ;-n‘%ﬂn as. a result of such o
| co eficy arising, reserves the right
o alter or vary the terms EnH
muﬁltll{m.i' ﬂftﬂﬁ agreement or if tFl,E
drrmnm:'ncﬂ beyond the control of rﬁqa
so; warrant, the developer
muﬁ‘mmnd thsﬂheme for such perio
as it might consider expedient. In cu:E
. _ﬁadem;gger& wnable to complate mL-

)

‘thelegislature or any other governmen
. |ingency, in that event the developer if s

' gd, shall be entitled to challeng

the  validity, applicability andy

W@ﬂ{;ﬂ:ﬁ-!ﬁfﬂaﬁﬂm rule, order
and or bye law by instituting
appropriate  proceedings  before
courtf(s), tribunal(s) ar authorities. .|'r|'
such situation, the amounts poid by thp
allottee(s) shall continue to remain
with the developer and the nffu;tce{!z!rl
shall not be entitled to initiote any
proceedings against the developer for
delay in execution af the project It i
specifically agreed that this agreement
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shall remain in obeyance il final
determination of such matters/cases iy
appropriate

court{s}/tribunal(s)/authorities.  In
cuse, the developer succeeds in i
challenge to  the  impugned
legistation/rule/order and/or bye-low,
in that event, this agreement shall be
revived. In case, the developer is
unsuccessful in lts challenge to the
Ampugned legisltation/rule/bye law, in
‘ﬂlﬁ?: event the developer shall refund
Hﬁfﬁﬂrf any fnterest or compensation

i #Hﬂ:—‘ﬂl such reasonable manner as m
geddﬁd by the develop the amoun T

the allottee(s). The decision r.tf
velgper.in this regard sholl be
ﬁhdf mjn‘ bfnﬂ?“u;g on the allottee (5).. e

( E;ul.pi‘lﬁsfs supplied)

Due date of
possession

(Calculated from the
date of the ¥
agreement)

28,04.2015

.

Total sale
consideration

| Rs.86,32868/ i

[An e R6, statement of
account dated 16.07.2021, page
68 of reply) .

Paid up amount

—m e .

Rs. 89,56,551 /-

{Annexure R6, statement of
account dated 16.07.2021, page|
70 of reply)

10.

Occupation certificate

27.07.2020
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(Annexure R9Y, page 101 of the
reply)

11. | Offer of possession 26.09.2016 sent via email
[Annexure R10, page 104 of the

reply)

Facts of the complaint
The complainant has submitted as under: -

The present complaint pertalns to a situation whereby the
complainant on 26,1 I.Eﬂﬂé:_haﬂ: booked a unit bearing no. G-54
admeasuring 991 sq.ft. in the pr:‘pfﬁct being developed by the
respondent, namely, "Spaze 'Eﬂﬂtlﬁqa.rd" located at Sector 47,
Gurgaon, Haryana based on the elaborate representations and
promises made by it about the ‘project ineluding the qua]ili
standard and thE':giqu_IsitEfadlltl.ES that would be offered,

The complainant had anticipated that the respondent would soon
execute the buyer’s agrﬂan&:fgrgumaﬂngthe unit. However, he
had to relentlessly pursh&éﬁd_f@ﬁﬁﬁ up with the respondent to
execute the same at the earlies; but the respondent continued to
delay it under one pretext or another. In the meantime, the
respondent kept raising demands from the complainant that were
duly and timely paid. Nonetheless, he continued to chase the
respondent and eventually after a delay of more than 2 years from
the date of booking and after collecting an amount of Rs.
49,79,985/- towards the sale consideration of the unit, the
respondent executed a detailed buyer's agreement dated
28.04.2012 with the complainant., It is submitted that the

agreement was filled with one-sided and arbitrary terms and
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conditions. For instance, the complainant was liable to pay interest
at the rate of 18% on delay in making payments. However, there is
no lability mentioned in the agreement for the respondent to
compensate the complainant for the delay in completing the
project. He could not negotiate or dispute any of the arbitrary and
one-sided terms of the agreement since any dispute or
disagreement thereof would have led to cancellation of the unit and
forfeiture of the earnest mopeyid

The complainant diligently, fnﬂuwad, the payment plan of the
respondent and made Em:h naj,’rment on time and as per the
demands raised by it Till l:latE the mﬂhplﬂlnant has paid an amount
of Rs. 89,56,252 /- tathe resp_und.tnt-_inh ards the sale consideration
of the unit and the same can be evidenced from the statement of
account issued by the respondent,

As promised under the agreement, the respondent failed to offer
possession of the unit by April 2015. Thereafter, the complainant
followed up with the rﬁpnhﬂgnt"iég}dnghn update on the status of
construction, but to no avail In or around September 2016, the
complainant was ﬂurprised to have;‘l'e’t’elveﬂ email and letter dated
26.09.2016 whereby the respnnd_:ant had offered physical
possession of the unit without completing the project and without
obtaining the occupation certificate. The respondent had further
shared an undertaking on the same date which was to be signed by
the complainant wherein several one-sided and arbitrary clauses
had been incorporated. The complainant had raised concerns vide
email dated 28.09.20116 inquiring about the compensation to be
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paid for the delay that had been caused in completing the project,
but no response was received. He further visited the office of the
respondent and made several calls following up on its grievances,
but to no avail. Considering the nature of one-sided clauses
included in the undertaking with no remedy or relief, he did not
sign the undertaking. He was shocked when he received the offer of
possession as the project was far from completion and no OC had
been received at the tI'EI[Ilﬂ -Howevyer, the respondent had
intentionally and cunningly ﬂffasr.-‘ed hugus possession of the unit
solely to evade accountability on b,ll counts.

Since the receipt of the bﬂgu5rang ‘sham offer of possession in
September 201 6, the co nli pl?a_irraﬁf had anticipated that his
grievances would be addres;se_d, but all his effarts went in vain.
Instead of addressing his grievances, the respondent raised an
invoice dated 01.05.2017 for maintenance charges to be paid by the
complainant for the period April 2017 to August 2017, It is
submitted that as per the ledger dated 22.09.2017, he was to pay
maintenance charges from 15042017 to 31.08.2017 and an
amount of Rs. 30,000/-was &ulf'fpé'[d-tu the respondent in terms of
the said demand. He had nu.ﬂcca&iuﬁ:ru dispute or contest the same
since the respondent had threatened him with cancellation of the
unit and forfeiture of the earnest money. Nonetheless, the
respondent has wrongfully and arbitrarily collected the
maintenance charges from the complainant under the guise of a
namesake offer of possession, whereas the said charges should

have been collected after issuance of legal and valid possession. In
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the circumstances, it is humbly prayed that the amount, wrongfully
and arbitrarily, collected by the respondent towards maintenance
charges between April 2017 to August 2017 be refunded to the
complainant since valid and legal possession of the unit has not
been offered to him till date and the said charges were entirely
unlawful and premature. He made numerous efforts to seek an
explanation from the respondent regarding the discrepancies in the
bogus offer of possession, but no resolution was provided.

The complainant sent an email dazﬁﬂ?n 8.2019 to the respondent,
enquiring about the delayin hal:iﬁiﬁg over possession of the unit
and also asked the respondent alialtfil;s plan on offering possession
of the unit along with tﬂmﬂenﬁ&ﬁ.&ﬁ'fﬂr the inordinate delay in
providing possession of the unit. The respondent replied vide email
dated 09.08.2019, stating that the request of the complainant was
being forwarded to the concerned department. It is submitted that
no response was provided by-it on the compensation for the delay
in providing possession ﬁf‘-’&i’e u;ﬁﬂr_._:ﬁﬂwéver. all the efforts of ﬂ‘:le
complainant went in vain as the respondent has not been able to
provide any satisfactory response.Even as per the information
available on the website' of DTGP, Haryana, no occupation
certificate has been received till date. In the circumstances, even
after the expiry of 10 years from the date of booking and after an
inordinate delay of about 5 years from the promised date of
possession, legal and valid possession of the unit, complete in all

respects, has not been offered to the complainant.
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That even after paying an amount of Rs. 89,56,252 /- towards the
sale consideration of the unit, the respondent has failed to offer
valid and legal possession of the unit, complete in all respects till
date. He had paid each instalment as per the dema nds raised by the
respondent and in a timely manner. Thereafter, instead of resolving
the issues, the respondent further requested for payment of
maintenance charges through email dated 03.11.2020, In response
by email of even date, he requested the respondent to provide a
copy of the OC, but yet again no response was received, and the
respondent continued to ‘u:';;'ﬂﬁ;lﬂ}!' neglect the queries of the
complainant. The respondent has failed to offer possession of the
unit to him within the time ﬁr‘umi&_&ﬁ'undef the agreement i.e., by
April 2015. It is further submi tted that the respondent has failed to
offer possession of the unit mmpleﬁé in all respects till date after
receipt of the occupatian certificate. It is furthermore submitted
that none of the circumstances that have resulted in this ordinate
delay, were beyond its control. The complainant felt as cheated
because it is apparent that the promises made by it were nothing
but false and dishonest. He has been facing irreparable loss and
damage as has already paid an amount of Rs. B9,56,252/- to tite
respondent till date and even after having complied with each
demand of the respondent, it has failed to offer valid and legal
possession of the unit to him till date.

It is stated that the complainant has booked the unit in the project
of the respondent in the year 2009 and since then, he is eagerly

awaiting possession of the unit Therefore, despite the inordinate
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delay that has been cause by the respondent, he is seeking
possession of the unit, habitable and complete in all respects along
with appropriate compensation for the period of delay caused by it.

Relief sought by the complainant.
The complainant is seeking the following relief:

«  Direct the respondent to handover possession of the unit ta
the complainant.

» Direct the respondent t{jpa,}g interest @9.30% per annum on
the amount deposited hﬂﬂi&_ﬁ;ﬁ@plainant.

e Direct the respondent to | refund the amount wrongfully
collected from the .en:ﬂrh;pt-a[naj;.:t. towards the maintenance
charges of the unit before even handing over valid and legal

possession of the unit.
Reply by the respondent.

The respondent had contested the complaint on the following
grounds: -
The present complaint is not maintainable in law or on facts. The

complainant had filed the present complaint seeking refund,
possession and interest for a"ilﬂﬁed'ﬂéléy in delivering possession
of the apartment booked by him, 1tis submitted that complaints
pertaining to refund, compensation and interest are 1o be decided
by the adjudicating officer under section 71 of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to
a5 “the Act” for short) read with Rule 29 of the Haryana Real Estate
(Regulation and Development) Rules, 2017, (hereinafter referred
to as “the Rules”) and not by this authority.
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That the project of the respondent is an “ongoing project” under
RERA and the same has been registered under Real Estate
(Regulation and Development] Act, 2016 and HRERA Rules, 2017,
Registration certificate bearing no. 04 of 2018 granted by the
Haryana Real Estate Regulatory Authority vide memo no. HRERA-
178/2018/27 dated 02.01.2018, It is submitted that the
registration is valid till 10.09.2021,

That the complainant was allgtted a unit bearing no. G-54
admeasuring 901 sq. ft. in the project known as Spaze Boulevard I,
Sactor 47, Sohna Road, Gum'g:ri'q':ﬁfﬁiéreinafter referred to as “said
project”) vide allotment letter dated 22.06:2010.

That buyer's agreement dated 28.04.2012 was executed between
the complainant and the respondent. That prior to approaching the
respondent, the r.;_nm]:!iainantz}had made extensive, elaborate and
independent enquiries regarding the p roject. Only after being fully
satisfied about all aspects of the pr:ﬂeth including but not limitey
to the capacity/capability of the respondent to undertake
conceptualization, promation, development and construction of
the same, the complainant took an independent and informed
decision to purchase the said unit in the said project, un-influenced
in any manner by any act/deed/conduct of the respondent/its
officials.

That the contractual relationship between the complainant and
respondent is governed by the terms and conditions of the buyer’s
agreement. Itis cubmitted that in terms of clause 14 of the buyer's

agreement, the time peri od for delivery of possession was 3 years
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from the date of execution of the buyer's agreement, subject to
delays or failure on account of departmental delay or due to any
circumstances beyond the power and control of the respondent as
mentioned in clause 14 and other clauses of the buyer's agreement,
Moreover, the handing over of possession was also subject to the
allottee having strictly complied with all terms and conditions of
the buyer’s agreement and not being In default of any provision of
the buyer's agreement including remittance of all amounts due and
payable by the allottee underghuagtrggm ent as per the schedule of

. ot P 3 4 .
payment incorporated in the 3g; é’gmem. It is pertinent to mentior

that the application for approval of building plans was submitted
on 23.04.2010 and the approval for the same was granted an
07.09.2010.

The respondent had contended in clause 14 of the agreement that
in case any delay ‘eccurred on account of delay in sanction of the
building/zoning plans by the coneerned statutory authority or due
to any reason beyond mE'::antrufﬁfthe,develnper. the period taken
by the concerned statutory authority would also be excluded from
the time period stipulated in the mtm& for delivery of physical
possession. Conseguently, the period for delivery of phyﬁi::ial
possession would be extended accordingly. 1t was further
expressed therein that the allottee had agreed to not claim
compensation of any nature whatsoever for the said period
extended in the manner stated above.

The respondent has contended that without admitting or

acknowledging in any manner the truth or legality of the allegations
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put forth by the complainant and without prejudice to any of the
contentions of the respondent, it is submitted that only such
allottees, who have complied with all the terms and conditions of
the agreement including making timely payment of instalments are
entitled to receive compensation under the agreement [n the case
of the complainant, he had delayed payment of instalments and
consequently he was not eligible to receive any compensation from
the respondent as alleged.

The respondent has submitted ﬁh&f}here is no default on part of
respondent in delivery ﬂfpnséeaﬁb_;llg:in'the facts and circumstances
of the case. Interest ledger dated 16.07.2021 depicting periods of
delay in remittance of uul:stalf_iding-lﬂrmems by the complainant s
per schedule of payment incorporated in the agreement Thus it [s
comprehensively established that the complainant had defaulted in
payment of amount demanded by respondent under the payment
plan chosen by him and tharefare the time for delivery of
possession deserves o b‘&;mgnﬁﬁjﬂ.-ns provided in the buyer's
agreement,

The respondent has submitted that the complainant consciously
and maliciously chose to ignore the payment request letters and
reminders issued by respondent and failed in making timely
payments of the instalments which was an essential, crucial and
indispensable requirement under the agreement. Furthermore,
when the proposed allottees default in their payments as per
schedule agreed upon, the failure has a cascading effect on the

operations and the cost for proper pxecution of the project
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increases exponentially and at the same time inflicts substantial
losses to the developer. The complainant chose to ignore all these
aspects and wilfully defaulted in making timely payments. The
respondent despite defaults of several allottees earnestly fulfilled
its obligations and is fully committed towards completing the
project as expeditiously as possible in the facts and circumstances
of the case.

That even after sending multiple reminder letters to the
complainant to pay the uul:#a_ﬁr_:iﬁ;ﬁ.fhalance amount, he did not
make the full payment to the :_:‘qﬁﬁi’:indem. Despite the defaults
committed by the complainant; the respondent had waived off
interest accruing on account of delay in“making payment of
instalments amounting to Rs.2,662/- On date the total outstanding
amount liable to be paid by the camplainant to the respondent
inclusive of interestis Rs.3,717 /- |

That for the purposeof prometion, construction and development
of the project, a number of éa:ﬁttfﬂnskpermissiuns were required to
be obtained from the concerned statutory authorities. It is
respectfully submitted that once an application for grant of any
permissiun!sancﬂﬂnm for that matter building plans/zoning plans
etc. are submitted for approval in the office of any statutary
authority, the developer ceases to have any control over the same.
The grant of sanction/approval to any such application/plan is the
prerogative of the concerned statutory authority over which the
developer cannot exercise any influence. As far as respondent is

concerned, it has diligently and sincerely pursued the matter with
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the concerned statutory authorities for obtaining of various
permissions /sanctions.

That without admitting or acknowledging in any manner the truth
or legality of the allegations put forth by the complainant and
without prejudice to any of the contentions of the respondent, the
span of time which was consumed in obtaining the following
approvals/sanction deserves [0 be excluded from the period
agreed between the parties fgr delivery of physical possession,
That from the facts and cu;l:u,:ﬂstgncas mentioned above, it is
comprehensively estahllshbﬂ th.'at T‘l’;]ﬁ'!ne time period mentioned
hereinabove, was i:gnﬁl.ll!ﬂﬂﬂ in. obtaining of requisite
permissions,/sanctions frurr_i' the concerned authorities. It is
respectfully submitted that the projéct in question could not have
been constructed, developed and implemented by respondent
without obtaining  the sanctions referred to above. Thus,
respondent has been prevented by cireumstanices beyond its power
and control from undertaklﬁg&tp_ ﬁnpie'mentatiun of the projett
during the time period lﬂi;!ich.te_]_i %h#&.ﬂm:t therefore the same is
not to be taken into rtcﬁi}mngl'tﬁﬂle computing the period for
handing over of possession ‘as has been explicitly provided in the
buyer’'s agreement.

The respondent had submitted an application for grant of
environment clearance to the concerned statutory authority on
09.05.2017. However, for one reason or the other arising out of
circumstances beyond the power and control of respondent, the

Aforesaid clearance had only been granted on (05.02.2020, despite
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due diligence having been exercised by respondent in this regard.
No lapse whatsoever can be attributed to respondent insofar non-
issuance of environment clearance for the time period in guestion
is concerned, The issuance of an environment clearance referred to
above is a precondition for submission of application for grant of
occupation certificate.
The respondent has submitted that all construction activities
involving excavation, civil mlglsm;mnn were stopped in Delhi and
NCR districts from 01.11. Eﬂl? tl.'l 13;1“1 2018 vide directions issued
by Environment Pollution {Frevﬂﬁ't.iﬁh & Control) Authority for the
national capital region. The said cireular was applicable to the
project in question and cofisequently, the respondent had to
suspend its construction a;:uvit{eg for the said period. The
respondent cannot be held !ihb!e for any delay caused due to this
fact as well.
The respondent has asserted thathe. applied for grant of occupation
certificate on 08.01.2016: ‘Ihe fnﬁstmr:tmn of the building in
question had been completed and occupation certificate for the
<ame has been received as well. The occupation certificate dated
37 07.2020 had been received by the respondent with respect to
the said project. It is pertinent to mention that possession of the
caid unit had been offered to the complainant on 26.09.2016.
Mail /letter of offer of possession was issued on 26.09.2016 issued
by the respondent to the complainant. The relevant court order
dated 20.08.2016 passed in case titled " Sushil Suri and Anr. Vs. M/s
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Spaze Tower Private Limited’ vide which possession was to be
offered to the allottees in the said project.

27.That despite being offered possession of the said unit, the
complainant has not made payment of outstanding amount and has
also not come forward to complete the documentation formalities
for reasons best known to him, Thus, the allegation of delay against
the respondent is not based on correct and true facts.

28. The respondent has sub mitl;eggllﬁﬁ.per the terms and conditions
incorporated in the buyer’s. ‘ ‘aenmut, it is further provided that
interest/compensation for an'l'jr d'é:‘lafli.n delivery of possession shall
only be given to such allottees who have nat defaulted in payment
as per the payment plan incorporated in the agreement. The
complainant, having defaulted in payment of instalments, is not
entitled to any interest/compensation.

29, Furthermore, in case of delay caused due to non- receipt ol
occupation certificate or.any other permission/sanction from the
competent authorities, nd-cbmi:?niaﬁﬂn shall be payable being
part of circumstances beyond the ‘power and control of the
developer.

30,1t is further submitted that despite there being a number of
defaulters in the project, the respondent itself infused funds into
the project, earnestly fulfilled its obligations and is fully committed
to complete the project as expeditiously as possible in the facts and
circumstances of the case. Therefore, cumulatively considering the
facts and circumstances of the present case, no delay whatsoever

can be attributed to the respondent by the complainant. However,
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all these crucial and important facts have been deliberately
concealed by the complainant from this authority.

That the complaint has been preferred on baseless, unfounded and
legally and factually unsustainable surmises which can never
inspire the confidence of this authority. The accusations levelled by
the complainant are completely devoid of merit.

Jurisdiction of the authority

The plea of the respondent regarding rejection of complaint on
ground of jurisdiction stands {ele-s;tm:t The authority observes that
it has territorial as well as:subject matter jurisdiction to adjudicate

the present complaint for ﬂlef'iiépsbﬁﬁjgﬁgen below.

£ 1 Territorial jurisdiction

As per notificationne. 1/92 [2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purposes with office sitnated in Gurugram. In the
present case, the project in que stion Is situated within the planning
area of Gurugram District, therefore, this autherity has complete
territorial jurisdiction to deal with the present complaint,

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promaoter shall
be responsible to the allottees as per agreement for sale. Section
11({4)(a) is reproduced as hereunder:

Section 11({4)(a)

Be responsible for all obligations, respansibilities and functions under
the provisions of this Act or the rules and regulations maode
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thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottess or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34{f) of the Act provides [0 ensure complinnce of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non:
compliance of obligations .r by the promoter leaving aside
compensation which is to h_e“da:hidéi:ld by the adjudicating officer if

pursued by the complainant at a later stage.

Findings on the objections ralsed‘pjr the respondent.

G.1 Objection gegm_:dingwﬁ"ather the offer of possession is valid
ar not? |
|

32. The respondent has contended that'in case of any delay occurred

33.

on account of delay in aafﬁ?ﬂnn..uﬁ.lfﬂié approvals/sanctions and
building/zoning plans by the.co ncertied statutory authority or due
to any reason beyond the controlofthe developer, the period taken
by the concerned statutory atuthority would also be excluded from
the time period stipulated in the contract for delivery of physical
possession. Consequently, the period for delivery of physical
possession would be extended accordingly

The authority after detailed consideration of the matter has arrived
at the conclusion that a valid offer of possession must have

following components:
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Possession must be offered after obtaining occupation
certificate- The subject unit after its completion should have
received occupation certificate from  the concerned
department certifying that all basic infrastructural facilities
have been laid and are operational. Such infrastructural
facilities include water supply, sewerage system, storim water

drainage, electricity supply, roads and street li ghting.

The subject unit shnuld L l;l habitable condition- The test
of habitability is that thuﬁaﬂﬂ';tﬂe should be able to live in the
subject unit within 30 da;rs —'El'f the offer of possession after
carrying out basic :laamihg wuri{'é‘ and getting electricity, water
and sewer connections El:‘.': I’mm the relevant authorities. In a
habitable unit all the commen facilities like lifts, stairs, lobbies,
etc should be functional or capable of being made functional
within 30 days after completing prescribed formalities. The
authority is further of the view that minor defects like little
paps in the windows or miner-<ctacks in some of the tiles, or
chipping plaster or :hippirﬁ p,i‘in:t at some places or improper
functioning of drawers of kﬁ;ﬁgn or cupboards etc. are minor
defects which do not rénder an apartmentuninhabitable. Such
minor defects can be rectified later at the cost of the
developers. The allottees should accept possession of an
apartment with such minor defects under protest. This
authority will award suitable relief or compensation for
rectification of minor defects after taking over of possession

under protest.
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However, if the subject unit is not habitable at all because the
plastering work is yet to be done, flooring works is yet to be
done, common services like lift etc. are non-operational,
infrastructural facilities are non-operational then the subject
unit shall be deemed as uninhabitable and offer of possession
of an uninhabitable unit will not be considered a legally valid

offer of possession,

iii. Possession should not be atci;rmpnnled by unreasonable
additional demands- l.n s:wé_n.ﬁﬂ cases, additional demands
are made and sent algng with t:h& offer of possession. Such
additional demands -:auulﬂ be of minor nature, or they could be
significant and Em‘EEEDnahiE wlhlch puts heavy burden upon
the allottees. An offer accompanied with unreasonable
demands beyond the scope af p'@f;wi;icg'ns: of agreement should
be termed an invalid offer of pessession. Unreasonable
demands itself would makean offer unsustainable in the eyes
of law. The authority is of the view that if additional demands,
the allottees should Eaﬁceptginﬁa'sﬁun?umdﬁr protest.

34, The authority taking both the cunj:eﬁtl_nns in consideration, is of the
view that, the respondent applied for the OC on 08.01.2016 but
received the OC on 27.07.2020. There is an uncertain delay
between these two dates which brings us to the conclusion that the
application for OC made by the respondent on 08.01.2016 was
therefore incomplete and got rejected., which is a default on part of
the respondent itself. As per the settled law, one cannot be allowed

to take advantage of his own wrongs, Therefore, the offer made by
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the respondent to the complainant on 26.09,2016 is not a valid
offer of possession.

G. 11 Objection regarding untimely payments done by  the
complainant.

. The respondent has contended that the complainant has made

defaults in making payments as a result thereof, it had to Issue
reminder letters. Despite the defaults committed by the
complainant, the respondent had waived off interest accruing an
account of delay in making ﬁpﬂﬁeﬁtﬁnf instalments amounting to
Rs. 2,662/-. e e

At the outset, it is relevant mpﬂ'mﬁiént on the terms and conditions
of the buyer's agreement. The-drafting of the terms and conditions
of the buyer's agreement and incorpgration of such conditions are
not only vague and uncertain butso heavily loaded in favour of the
promoter and against the aliottee thal: even 4 single default by the
allottee in making timely payment as per theé payment plan may
result in termination ul"thq_saiﬁ.ag_rggment and forfeiture of the
sarnest money. Moreover, the a;;tlppﬂty&h.a_s ohserved that despite
complainant being In ‘default in making timely payments, the
respondent has not exercised his discretion to terminate the
buyer's agreement.

Findings on the relief sought by the complainant.

F1: - The respondent be directed to pay interest at the prevailing
rate of interest from due date of possession il legitimate
possession of office.

In the present complaint, the complainant intends to continue with

the project and is seeking delay possession charges as provided
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under the proviso to section 18(1) of the Act. Sec. 18{1) proviso|

reads as under.

“section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
fram the project, he shall be paid, by the promater, interest for
every month of delay, till the handing aver of the possession, at
such rate as may be prescribed.”

38. Clause 14 of the buyer's ag%’ﬁp;ham agreement) provides
for handing over of pnsse&sldﬁ@jﬂ-@epmﬂ uced below:

“Clause 14: - Thdt the passession of the said premises is
proposed o be  delivered by, the DEVELOPER to the
ALLOTTEE(S) \within three ye rs from. the date of this

Agreement. If the completion of the said Butlding is delayed by

L

reason of aon-ovailabllity of steel andfor cement or other
building materials, or water sugply or alectric power or slow
down, strike of due to @ dispute with the construction agency
employed hy the DE_FE‘I.'EFE#. lgek aut or depurtmental delay
or civil commiotion or by reason of war or enemy action oF
terrarist action or earthquake ar any act-of God or any other
reason bevonid the control of the DEVELOPER, the DEVELOPER
shall be entitled to extensi gfﬁl_me for defivery of possession
of the said premises. Th aﬂﬁ' ER as @ result of such o
contingengy arising, reserves t right-ta alter. or vary the terms
anil mmﬁpﬂﬁ ﬁr-.#lu;.;gg'y:ggnﬁjﬂf if ﬂ.gg circumstunces
beyond the contral of "DEVELOPER so warrant, the
DEVELOPER may suspend the Scheme for such pertod as it
might coasider expedient. In case the PEFEI.DFER is unable to
complete the project on oecotnt of any law passed by the
legislature or any other government agency, in that event the
DEVELOPER if so advised, shall be entitied to challenge the
validity, applicability and / or efficacy of such legisiation, rule,
order and / or bye law by instituting appropriate proceedings
before court(s), tribunal(s] or authorities. In such situation, the
amounts paid by the ALLOTTEES(S) shall continue to remain
with the DEVELOPER and the ALLOTTEE(S) shall not be
entitled to fnitiate any proceedings against the DEVELOPER for
delay in execution of the project. It is specifically agreed that
this agreement shall remain in abevance tll  final
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determination of such matters ,.-’ £Oses by appropriate court(s)
/ tribunal(s) / authorities.... e

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement and
application, and the complainant not being in default under any
provisions of these agreements and compliance with all provisions,

formalities and ducumenta‘nﬂ i a{prps-::r[hed by the promaoter. The

drafting of this clause and mﬁn poration of such conditions are not
only vague and uncertain but so- hﬁvﬂy loaded in favour of the
promoter and against the a!lgttﬂe.ﬂl_a.l: evena single default by the
allottee in fulfilling formalities and documentations etc. as
prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possessian l;-'nsas its meaning. The incorporation of
such clause in the buyer's. ap'eernean}' the promoter is |ust to
evade the liability towards i:hnaly d&lﬁary of subject unit and to
deprive the allottee of his righL accruing after delay in possession.
This is just to comment as to how the huilder has misused his
dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option but to sign on the
doted lines.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges al
the rate of 18% p.a. However, proviso to section 18 provides that
where an allottee does not intend to withdraw from the project, he

shall be paid, by the promoter, interest for every month of delay, at
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such rate as may be prescribed and it has been prescribed under

rule 15 of the rules. Rule 15 has been repreduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 1Z,
section 18 and sub-section (4) and subsection (7} of section
19]

(1)  For the purpoase of provise ta section 12; section 18; and

sub-sections [4) and (7] of section 19, the "interest al the
rate prescribed” shall be the State Bank af India highest
marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal
cost of lending rate-(MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending
to the general publie;

The legislature in its wisdom ﬁt:i:l%ﬂ,ﬁuhﬂf&inate legislation under
the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate _;_q-_f ipterest so determined by the
legislature, is rea’gﬁﬂa’ﬁhle_ and if the '_sgaicl rule is followed to award
the interest, it will.ensure uniform practice in all the cases.

Consequently, as per Wwebsite of the State Bank of India ie.
https://sbi.co.in, the matgirial costoFlending rate (in short, MCLR)
4¢ on date ie., 21072022 is @7.80% Accordingly, the prescrib#d
rate of interest will be marginal costof lending rate +2% i.e., 9.80%.
The definition of term ‘interest gs.ﬁ&ﬂﬁeﬂ undér section 2{za) of
the Act provides thaf the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promaoter shall be liable to pay the allottee, in

case of default, The relevant section Is rep roduced below:

“fza) 'interest” means the rates of interest payable by the
promater or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
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(i)  the rate of interest chargeable from the gllottee by the
promoter, in case of default, shall be equal to the rate af
interest which the promater shall be liable to pay the
allottee, in case of default;

fif) the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereaf till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promater till
the date it is paid;”

Therefore, interest on the delay payments from the complaiant
shall be charged at the prescrlﬁg“d rate ie, 9.80% by the
respondent/promoter which is the sanie as is being granted to the
complainant in case of delayed p‘ﬁﬁﬁuﬁ charges.

F.2: - Direct the.--respnndeﬁf to refund the amount wrongfully
collected from the complainant towards the maintenance charges
of the unit before even handing over valid and legal possession of
the unit.

Admittedly, the OC of project was FI:E:EEh'_E]d by the respondent on
27.07.2020 (annexure R9, page 101 of: reply) and no offer of
possession of the allutté':hﬁﬁi:fmhiﬂ_@;_ié-td the complainant but as
per email dated 26.09.2016, the respondent offered possession of
the allotted unit even prior to receipt of OC and started charging
maintenance w.ed, 01.05.2017 and the same has to be paid to the
tune of Rs. 30,000/- including other charges inclusive of interest.
The possession of the allotted unit was offered even without receipt
of OC and the same was also not taken by the complainant. 5o, any
demand raised against maintenance charges is not sustainable and
is liable to be set aside. A direction is given to the respondent to
adjust the sum of Rs 30,000/~ (excluding the amount paid for

charges other than maintenance charges) taken from the
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complainant as maintenance charges either against the due
amount, if any or in future maintenance after possession is offered.
On consideration of the documents available on record and
submissions made by both the parties regarding contravention of
provisions of the Act, the authority is satisfied that the respondent
is in contravention of the section 11(4)({a) of the Act by not handing
over possession by the due date as per the agreement. By virtue af
clause 14 of the agreemen't &xﬁmted between the parties op
28.04.2012, the possession uf l:]w suh}ect unit was to be delivered
within stipulated time i.e, I:ljr'iE 04,1!31 5.The respondent has failed
to handover possession of the subject. unit till date of this order.
Accordingly, itis rhgfal,lure uhht- m&pun&ml:,-"pm moter to fulfil its
obligations and responsibilities as per the agreement to hand over
the possession within the slipulzi;ed period, Accordingly, the non-
compliance of the mandate.cmtalhed insection11(4)(a) read with
proviso to section 18(1) nfthe Act on the part of the respondent is
established. As such, the’”aliﬁ_rte'e shall be paid, by the promoter,
interest for every manth of delay from due date of possession ie,
28.04.2015 till the date of OC plus two mﬂnﬂls at prescribed rate
e, 9.80 % p.a. as per proviso to section 18(1) of the Act read with
rule 15 of the rules. Further. | It is well settled that for
a valid offer of possession there are three pre-requisites Firstly, it
should be after receiving occupation certificate; Secondly, the
subject unit should be in habitable condition and thirdly,
the offer must not be accompanied with any unreasonable demand.

But while issuing intimation of possession on 26.09.2016, the
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builder has not obtained occupation certificate. Hence, the
intimation of possession by respondent promoter on 26.09.2016 is
not avalidor lawful offer of possession. In order to avaid
uncertainty, the authority observes that delayed possession
charges are to be paid till the date of OC plus two months as the |
allottee is obligated to take possession under section 19{10) after
two months of OC.

Directions of the authority

Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensurc
compliance of obligations casted upon the promaoter as per the
functions entrusted to the authority under section 34(f):

i. The respondent is directed to pay the interest at the prescribed
rate i.e, 9.80 % per annum for every month of delay on the
amount paid by the complainant from due date of possession LIE
28.04.2015 till the date of OC plus two months.

ii. The arrears of such interest accrued from 28.04.2015 till the date
of order by the authority shall be paid by the promoter to the
allottee within a period of 90 days from date of this order as per
rule 16(2) of the rules. |

iii, The respondent is directed to handover possession of the

allotted unit complete in all aspects as per specifications pf
buyer's agreement dated 28.04.2012, within 30 days of date of
this order and the complainant is also directed to fulfil the
obligation conferred upon him as per section 19(10] of Act pf

2016 and take the physical possession of the allotted unit,
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iv. The respondent shall not charge anything from the com plainant
which is not the part of the agreement.

v. The complainant is directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period.

vi. The respondent shall not charge anything from the co mplainant
which is not the part of buyer's agreement. The respondent is
not entitled to charge holding charges from the
complainant/allottee at ap},r pplﬂt of time even after being part
of the builder buyer’s agtFemem as per law settled by Hon'ble
Supreme Court in_eivil appeai nos. 3864-3889/2020 on
14.12.2020 R

48. Complaint stands dmpused cﬂ' o

49. File be consigned to registry.

H—g L
(Vijay Kimar Goyal) . (Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulat ryrAuth unt},r Gurugram
Ilate-ﬂ E?ﬁ}-'? r '
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