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The present contPlaint has bee

under section 3t of the Real Es

Act, 2016 (in short, the Act) rei

Es'[zrte [Regulation and Develc

Rules) for violation of section 1

alia prescribed that the Pror

obligations, resPonsibilities an
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the Act or the rules and regulations made there under or to th

allo1tee as per the agreement for sale executed inter se.

Unil[ and proiect related details.

The plarticulars of the project, the details of sale consideration' th

amgurnt paid by the complainant, date of proposed handing over th

possession, delay period, if any, have been detailed in the followi

tabular form:

Complaint No. 219 of 2020

Particulars

Spaze Boulevard [l), Sector 47,

Gurugram
Name of the Project

01..12.2009

[Annexure P-1, Page 20 of

compliant)

Date of booking

04.06.201L

[AnnexureP4,Page 23 of

complaintJ

Allotmertt letter

319,3'd floor admeasuring 1L4

sq.ft.

[AnnexureP4,Page 23 of

complaint)

1,9.10.2011.

[Annexure P5, Page 27 of

complaintJ

Date of execution of

buyer's agreement

14.The Possession of the

premises it tloPrt"q q
Possession clause



HARERA

delivered by the develoPer to
the allottee(s) within three
years from the date of this
agreement. If the completion of

the said building is delayed bY

reason of non-availability of steel

and/or cement or other building
materials, or water suPPlY or

electric power or slow down,

,strjkp or due to a disPute with
the construction agency

employed by the develoPer, lock

out or departmentill delaY or
al

civil qommotion or bY reason o

circumstances beYond th
control of the develoPer

warrant, the develoPer ma

suspend the scheme for su

period as it might consi

expedient. In case the develoP

is unable to comPlete the P

on account of anY law Pas

developer as

a contingen
the right to al
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ction or terrowa.r;or enemy a(

action or earthquake or any

of God or any other

beyond the control of

developer, the develoPer sh;all

entitled to extension of timre fo

delivery of possession of the

or vary the terms and conditio
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the legislature or any other
government agency, in that event

the developer if so advised, shall

be entitled to challenge the

validity, applicability and/or
efficacy of such legislation, rule,

order and or bye law by
instituting appropriate
roceedings before court(s),

(s) or authorities. In

tuation, the amounts paid

allottee(s) shall continue
:

nain with the developer and

allottee(SJ shall not be

to initiate an
r rl-ings against th

er for delay in executioer for delay ln
project. It is specifically
that this agreement shall

in abeyance till final

cases by appropria
courtfsJ /tribunal (s) /authoriti
In case, the developer succe€

in its challenge to the impugn

legislation/rule/order anrdT

bye-law, in that event,

agreement shall be revi

case, the developer

unsuccessful in its challen

legislation / rule /bye law, in

event the developer shall

without any interest

ne(

llo
thi
. Ir

i
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compensation and in s

reasonable manner as maY

decided by the develoP

amounts paid by the allotter

The decision of the develoPe

this regard shall be final

binding on the allottee (s

IEmphasis supplied)

;uch
,be
the

:Is).
:r in
and

)

7. Due date pf delivery of
possessic)n as per

clause 1,4'of buyer's

agreement

10.201,4

B. Total sale

consideration no55o
77.1t.2 20

9.

complai
no57o

dated 1,7.1L.2l. )20

1r0, Occupa on certificate

11. 08.09.2016

(Annexure R10, Page 70 of

reply)

Note: Not a valid offe

possession as OC was

received at the time of ofl

possession.

r0
n0

erc r

Facts of the comPlaint

Page 5of B

27.07.2020

[Annexure R9A, Page 67 of

reply)

Offer of 1:ossession
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The complainant has submitted as under: -

That in November 2009, the complainant received a marketing ca

from a real estate agent, who introduced himself as an authoriz

agent of the respondent and marketed about the commercia

project of spaze Towers Pvt. Ltd at prime location of sector - 4
Gurgaon. The complainant along with real estate agent visited th
project site and marketing office of the respondent. The responden

4. That the complainant booked an office space unit no. 319

admrsasuring 1141. sq. ft. and issued a cheque of Rs. 5,00,000/- v,id

cheque No. 574980 dated o1,1Lzoo9 drawn at State Bank of India

in collusion with real estate agent showed a rosy picture of th
project and assured that project would be ready for possessio

within 36 months of booking.

New Delhi, as the booking amount, in commercial project of th

respondent namely 'Spaze Boulevard' and singed a pre-printe

application form. The office space was booked for total s;al

5.

cons;iileration of R:s. 72,20,243/- including B.S.p., E.D.C., I.D.C and

car parking, under construction link payment plan.

That on demand, the complainant issued a cheque bearing no

812958 of Rs.7,75,638/- dated 1,2.03.2010 drawn at Stare Bank o

India, New Delhi, in favour of the respondent. The responLdent

issued a receipt against the payment on |6.04.201.0. l.he

comprlainant again issued a cheque of Rs. 4,28,364/- dated

31.05.:2010 vide cheque no.812967 drawn on State Bank of Inclia,

New llelhi, in favour of the respondent. The respondent issued a

receipt against the payment on 09.06.2010.

Complaint No. 219 of 2020

Page 6 of 28



HARERE
ffi- GUI?UGI?AIV]

6. Thert the respondent on 04.06.201L, had issued an allotment le

confr:rming the allotment of unit no. OF - 319 on the third floor wi

tentatively super area of 1.141. sq. ft. for the sale consideration

Rs.72,20,243 /-.

That a buyer agreement was executed between the respondent a.

the complainant on 19.1,0.2011. As per clause no. 14, t

respondent has to give possession of office space within three yea

from the date of agreement and", therefore, the due date

possession was 19.10.201,4.

That the complainant contihued to pay the remaining instalmen

7.

B.

as per payment schedule of the builder buyer agreernent and h

already paid the more than !}Oo/oamount of the purctrase price i,

9.

Rs. i26,16,982/- along with other allied charges demanded fro

time to time. However, there was no progress in construction pf

suLrject apartment as per the committed time frame, ,4d

accordingly raised his grievance to the respondent.

That the complaiinant on 13.09.2017, sent a grievancr: letter to t

resporrdent on 113.09.20L7 andasked for copy of OC/tlC and I'urth

asked for interest on delayed possession. But there was no re

flronr it and thereafter he had sent another letter on 06.04 .}CtlB.

1,3.09.2017, respondent has issued a statement of account agai

thesaid unit, which shows that till date 23.11.201.6, the responde

harl demanded Rs. 76,16,982/- and same had been paid by

cornplainant.

10. Th:at the complainant on 03.05.20L8, again sent a grievancr: lett

an<l email to the respondent on 03.05.2018 and asked for r:opy

Complaint No.219 of 20?0
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OCICC, interest on delayed possession. He raised his objection o

1,1,.

demand of maintenance charges and holding charges, as said offr

of possession without OC/CC was illegal.

On 19.08.201,8, complainant again sent a letter to the responde

and lodged protest against maintenance charges and further ask

for cr:py of OC/CC and interest on delayed possession'

Thart on L2.1,2.20IB, the complainant served a legal notice throu

his advocate to the respondent and alleged blatant act of cheati

and complete disregard of : Cdntractual promise of time

delivery. It was specifically alleged that the respondent had issu

an offer of possession witho:ut Obtaining OC/CC from compete

authority. It was; further alleged that in the absence r:f OC/'gi', 1

dernand of maintenance charges is illegal. The complainant ask

for refund of money along with interest @ l9o/o p'a'

1,2.

13. 'fhat the respondent got renewed the license of the projer:t f

Directorate of Town and Country Planning, Haryana vide letter d

16.1,0.2019 till 1,0.09.2024. tt is pertinent to mention here that

date,, the respondent does not have the OC/CC to offer legitim

offer of possession to allottees.

1,+. That the present complaint is not for seeking compensati

wittrout prejudice, the complainant reserves the right to

complaint to adjudicating officer of compensation'

That the complainant does not want to withdraw from project.

promoter has not fulfilled its obligation. Therefore as

obligations on the promoter it is required to pay rlela

15.

complaint No. 219 of 2020

2BPage B o
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pos:sgssion interest from due date of possession till vali

posrsession of office space at the prescribed rate'

Relir:f sought bY the comPlainant.

The, r:omplainant is seeking the following relief:

Direct the respondent to pay delay possession interest fro

due date of possession till legitimate possession of office spa

Refrain the respondent from charging holding ctrarges.

Refrain the respondent from charging maintenance charEJes'

Pass an order to initiate probe against the respondent f'

offering possession without OC/CC'

D. Reply bY the resPondent.

Thre respondent had contested the complaint on the followi

grounds:

The present complaint is not maintainable in law or on facts' T

conrplainant had filed the present complaint seeking refu

possession and interest for alleged delay in delivering possessi

of the apartment booked by him. tt is submitted that cornpla

perl;aining to re[und, compensation and interest are to be r]eci

by the adjudicating officer under section 71 of tlre RealL Es

[Regulation and Development) Act, 2016 (hereinafter referred

as 
,,the Act" for shortJ read with Rule 29 ofthe Haryana Real Es

[R.egulation ancl Development) Rule s, 2017 ' [hereinafter refe

to ars "the Rules") and not by this authority'

17. That the project of the respondent is an "ongoing projecl'"

RIEIRA and the same has been registered under Reall

16.

Complaint No. 219 of 2020

e

d,

n

nt

te

to

te

ed

r

e

e

rt,

un

Es1

28Page 9

a

a

a



ffi
ffi
ie{r}d uli

LJABEB&
GUl?UGl?Ah/l

[Regulation and DevelopmentJ Act, 201,6 and HRERA Rules,201.

The registration certificate bearing no. 04 of 2018 was granted

the Haryana Real Estate Regulatory Authority vide memo n

HRIII{A-I781201,8127 dated 02.01.2018. It is submitted that t

regiLstration is valid till 10.09.2021..

Tha,t the complainant was allotted a unit bearing no. OF-3

[hereinafter referred to as the'said unit') admeasuring 1141 sq'

in the project known as SpaZg-,Boulevard I, Sector 47, Sohna Roa

Gurugram [hereinafter referred to as "said project"J 'u'ide allotrne

letter dated 04.06.2011, on the basis of application form dated 2

of Drecember 2009. The complainant had voluntarily opted for

conLstruction linked payment plan.

That buyer's agreement dated 1,9.10.201,1, had been exer;ut

betrrueen the complainant and the respondent. That priclr

approaching the respondent, the complainant had made extensi

elaborate and inLdependent enquiries regarding the project' O

aftr:r being fully satisfied about all aspects of the proiect, inr:ludi

bult not Iimited to the capacity /capabilify of the respondent

unrcl,ertake conceptualization, promotion, development a

cotrs;truction of the same, the complainant took an independrent a

informed decision to purchase the said unit in the said project,

influenced in any manner by any act/deed/conduct of t

res;pondent/its officials.

That the contractual relationship between the complainant a

re:;pondent is governed by the terms and conditions of the buy

agreement. It is submitted that in terms of clause 14 of the buy

18.

1,9,

20.

Complaint No. 2L9 of 2020
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agreement, the time period for delivery of possession was 3 yea

from the date of execution of the buyer's agreement, subject

21..

delay's or failure on account of departmental delay or due to a

circumstances beyond the power and control of the respondent

mentioned in clause 14 and other clauses of the buyer's agreeme

Moreover, the handing over of possession was also subject to

allottee having strictly complied with all terms and conditions

the b,uyer's agree:ment and not being in default of any provision

the buyer's agreement including remittance of all amounts duel a

payable by the allottee under the agreement as per the scherlule

payment incorporated in the agreement. It is pertinent to menti

that the application for approval:of building plans was submitt

on 21.3.04.2010 ernd the approval for the same was gran'ted

07.0g.2010. Therefore, it is submitted that the time period of

yearrs as stipulated in the agreement had to be calculated as per t

prov'isions of the agreement.

The respondent had contended in clause 14 of the agreement th

in r:ase any dela'y occurred on account of delay in sernction of t

buikling/zoning plans by the concerned statutory authority or d

to any reason be'yond the control of the developer, thel periorl tak

by tlne concerned statutory authority would also be excluderd f

thel time period stipulated in the contract for delivery of physi

porssession. consequently, the period for delivery of physi

possession would be extended accordingly. It was furt

expressed therein that the allottee had agreed not tcl cla

Complaint No.219 of 2020
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cornpensation of any nature whatsoever for the said perio

externded in the manner stated above.

The respondent has contended that without admitting

acknowledging in any manner the truth or legality of the allegatio

put forth by the complainant and without prejudice to any of

contr:ntions of the respondent, it is submitted that only su

allottees, who have complied with all the terms and conditions

the agreement including mak{ngttipgly payment of instalments a

il fr r the agreement' In the caentitled to receive comPensdtigl

of the complainant, he had delayed payment of instalments a

consequently, he was not eligible to receive any compensation fro

the respondent as alleged.

23. 'fhe respondent has submitted that there is no default on part

respondent in delivery of possession in the facts and r:ircumstanc

of the case. The jinterest Ledger dated 17j,1.2020 depicts prerio

of clerlay in remittanCe of outstanding payments by the complaina

as Iler schedule of payment incorporated in the agreement llhus,

is comprehensively established that there is default in paynnent

amount demanded by respondent under the payment plan chro

by the complainant and therefore, the time for delivery

poss;ession deserves to be extended as provided in the buye

?gr'€ernent.

The respondent has submitted that the complainant consciou

and maliciously chose to ignore the payment request letters a

reminders issued by it and flouted in making timely payments

thr: instalments which was an essential, crucial and indispensa

24.

Complaint No. 219 of 2020
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requirement under the agreement. Furthermore, when th

prolt()sed allottees defaulted in their payments as per schedul

agreed upon, the failure has a cascading effect on the operatio

and the cost for proper execution of the project increa

exponentially and at the same time, inflicts substantial losses t<l

developer. The complainant chose to ignore all these aspects an

willully defaulted in making timely payments. The responde

despite defaults of seve-rql ' allottees earnestly fulfilled i
.&l ,r;:

obligations and is fully commitied'towards completing the proje

as e>,:peditiously as possibl€ in thbifacts and circumstances of t

CaSIg. : 'r

25. 'fhert even after sending multiple reminder letters to

complainant to pay the outstanding balance amount, he ilicl n

mak,e the full payment to the respondent. Despiter the defaul

cor:n;mitted by the complainant, the respondent hatd 'uvaived

intr:rest accruing on account of delay in making payment

instalments amounting to Rs.14,535/-. On date, the to

outstanding amount liable to be paid by the complainant trc t

respondent inclutsive of interest is Rs.40,155 /-

26. Th;at for the purlpose of promotion, construction and developm

of th,e project, a number of sanctions/permissions were required

be obtained from the concerned statutory authorities' It

respectfully submitted that once an application for grant of a

permission/sanction or for that matter building plansf zoninig pl

etc. are submitted for approval in the office of any statut

auttrority, the developer ceases to have any control over the sa

Complaint No. 219 of 2020
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The g;rant of sanction/approval to any such application/plan is th

prerogative of the concerned statutory authority over which th

developer cannot exercise any influence. As far aS respondent

concerned, it has diligently and sincerely pursued the matter wit

the concerned statutory authorities for obtaining of vario

permrissions/sanctions.

27. The respondent has submitted that the span of time which

consumed in obtaining the fo{c

to be excluded from the

ed by ci

'taking th

indicated

sann(l is not to be taken into reckoning while computing the peri

of 60 months as has been explicitly provided in the buye

agrr:ettrent.

28. The respondent had submitted an application for gratrt

enl,rironment clelarance to the Concerned statutory authority

09,0,5.2017. Holvever, for one reason or the other arising out

circumstances beyond the power and control of respondent,

afcrresaid clearance had only been granted on 05'02 '2020, desp

due diligence having been exercised by respondent in this rega

The issuance of an environment clearance referred to above i

Complaint No. 219 of 2020

provals/sanctions de

between the Parties f, r

plemented by resPonde

red to above. Thus, tl

re implementation of

I above and therefore

circumstances beYond i

ct in question courld n t
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prec:ondition for submission of application for grant of occupatio

certiflcate.

The respondent has submitted that all construction activitie

invol,uing excavation, civil construction were stopped in Delhi an

NCFi. Districts from 1't November 2018 to 1Oth November 2018 vid

directions issued by Environment Pollution [Prevention & contro

Authority for the national capital region. The said circular

applicable to the project in question and consequently t

respondent had t.o suspend its Construction activities for the sai

perlod. The respondent cannot be held liable for any delay cau

due to this fact as well.

sanre has been received as well. The occupation certificate dat

27.07.2020 had 'been received by the respondent with resperct

the :;aid project. It is pertinent to mention that possession of t

sairl unit had ber:n offered to the complainant on 08'll9'201'6 aft

obtaining the aforesaid occupation certificate. The letter of offer

po:;sression was issued by the respondent on 08.09.2016.

31.Thrat despite being offered possession of the said unit, t

complainant has not made payment of outstanding amount and h

also not come forward to complete the documentation formaliti

for r,easons best known to him. Thus, the allegation of delay agai

the respondent is not based on correct and true facts'

30. Ther respondent has asserted that it applied for grant of occupati

certiflicate on 08.01.2016. The construction of the building

question had been completed and occupation certificate f'or t

Complaint No.219 of 2020
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32. The respondent has submitted that as per the terms and conditio

incorporated in the buyer's agreement, it is further provided th

interest/compensation for any delay in delivery of possession sha

only be given to such allottees who have not defaulted in payme

as per the payment plan incorporated in the agreement. T

comtrllainant, having defaulted in payment of instalments, is n

entjitled to any interest/compensation.

33. Furthermore, in case of delay caused due to non- receipt

occupation certificate or any other permission/sanction from t

competent authorities, no compensation shall be payable bei

part of circumstances beyond the power and control of' t

34. It is further submitted that despite there being a number

defaulters in the project, the respondent itself infused funrls in

the project, earnestly fulfilled its obligations and is fully committ

to complete the project as expeditiously as possible in the fa'cts a

cirr:umstances of the case. Therefore, cumulatively considering t

facts; and circumstances of the present CaSe, no delzyy whatsoev

can be attributed to the respondent by the complainant. Ho'wev

all these crucierl and important facts have been delibera

concealed by the complainant from this authority'

35. That the complaint has been preferred on baseless, unfounded a

legally and factually unsustainable surmises which can ne

insprire the confidence of this authority. The accusations levelled

the complainant are completely devoid of merit. The compla

filecl by the complainant deserves to be dismissed'

Complaint No. 219 of 2020
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E. furisdiction of the authoritY

The plea of the respondent regarding rejection of complaint o

ground of jurisdiction stands rejected. The authority observes th

it has territorial as well as subject matter jurisdiction to adjudica

the present complaint for the reasons given below.

E. I T'erritorial iurisdiction

As lrer notification no. t/92/2017-1TCP dated 1,4.12.201.7 issu

by llown and Country Plannigg epartment, the jurisdiction of Re

ry Authority;.Sitiiu# shall be entire Gurugra

District for all purposes with office situated in Gurugram' ln

present case, the project in question is situated within the pl:rnni

are;a of Gurugram District, therefore, this authority has comple

terri[orial jurisdiction to deal with the present complaint.

E. Ilt Subiect matter jurisdiction

14. Section 1,1(4)[a) of the Act, 2Ot6 provides that the promoterr sh

be responsible to the allottees as per agreement for sale. Siecti

11(4)[a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions unaler

the prsyision,i of this Act or the rules and regulations modet

thereunder or to the allottees qs per the agreementfor sale, or to the

association of allottees, as the case may be, till the conveyance of all

the apartmeif:s, plots or buildings, as the case may be, to the allottees,

or the common areas to the association of allottees or the competent

authoritY, as the case maY be;

Section 34'Functions of the Authority:

34(fl of the A6t provides to ensure compliance of the obligations c'ast

upon the promoters, the allottees and the real estate agents under

this Act and tlte rules and regulations made thereunder.

Complaint No. 219 of 2020
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So, in view of the provisions of the Act quoted above, the authori

has complete jurisdiction to decide the complaint regarding

compliance of obligations by the promoter leaving

cornplensation which is to be decided by the adjudicating oflicer

pur:sued by the complainants at a later stage

G.I Findings on the obiections raised by the respondent.

G. I rObiection regarding whether the offer of possession is valid
notlf

:

The r:espondent has contended that

on a,ccount of delay in sanction of

buil.d.ing/zoning lrlans by the concerned statutory aut)hority or d

to any reason beyOnd the contrbl of the developer, the period tak

by thre concerned statutory authority would also be excluderl fro

the time period stipulated in the contract for delivery of phy'si

possession. consequently, the period for delivery of phy'si

possession woull be extended accordingly'

38. The r:omplainant had served a legal notice through his advocate a

allerg;ed for the blatant act of cheating and complete disregard of t

contractual promise of timely delivery. It was specifically alleg

that the respondent had issued offer of possession vvitho

obtaining occup:ttion certificate from the competent authorlty'

39. Th,e authority after detailed consideration of the matter has arriv

at the conclusion that a valid offer of possession must ha

following comPonents:

i. Possession must be offered after obtaining occupat

certificate- The subject unit after its completion should h

Complaint No. 219 of Z0Z0
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received occupation certificate from the concern

department certifying that all basic infrastructural faciliti

have been laid and are operational. Such infrastructu

tacilities include water supply, sewerage system, storm wat

drainage, electricity supply, roads and street lighting.

ii. The subiect unit should be in habitable condition'The

of habitability is that the allottee should be able to live in t

subject unit within 30 days of the offer of possession ;aft

carrying out basic cleaning works and getting electricity, 'wat

and sewer connections etc from the relevant authorities. In

habitable unit, all the common facilities like lifts, stai

lobbies, etc should be functional or capable of being rna

functional within 30 days after completing presffi

formalities. The authority is also of the view that minor defec

like little gaps in the windows or minor cracks in somer of

tiles, or chipping plaster or chipping paint at some places

improper functioning of drawers of kitchen or crrpboards e'

are minor defects which do not render an apartme

uninhabitahrle. Such minor defects can be rectified later ett t

cost of the developers. The'allottees should accept possessi

of an apartment with such minor defects under protest. T

authority will award suitable relief or compensation

rectification of minor defects after taking over of possessi

under protest.

However, if the subject

plastering work is Yet
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done, common services like lift etc. are non-operationa

infrastructural facilities are non-operational then the subje

unit shall be deemed as uninhabitable and offer of possessio

of an uninhabitable unit will not be considered a legally vali

offer of possession.

iii. Possession should not be accompanied by unreasona

additional demands- In several cases, additional deman

are made and sent along with the offer of possession. lSu

additional demands could be of minor nature, or they coulld

significant and unreasonable which puts heavy lburden u

the allottees. An offer accompanied with unreasr:nab

demands beyond the scope of provisions of agreement shou

be termed an invalid offer of possession. tlnreas,onab

40.

demands itself would make an offer unsustainable in thre e

of law. The eruthority is of the view that if additional detniln

the allotteesr should accept possession under prcltest.

The authority taliing both the contentions in consideration, i:s of t

view,that, the rerspondent applied for the OC on 08.01'20I(t a

received it on 27.O7.2020.,There is an uncertain delay bet

the,se 2 dates which brings us to the conclusion that the applicati

for 0C made by the respondent on 08.01.2016 was thr:refo

incomplete and got rejected., which is a default on part of

respondent itself. As per the settled law, one cannot be allowed

take advantage of his own wrongs. Therefore, the offer made by t

res;pondent to the complainant on 08.09.201,6 is not a valid offer

possession.
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G. II Obiection regarding untimely payments done by the

comPlainant.

41. The respondent has contended that the complainant has ma

default in making payments as a result thereol it had to iss

rerninder letters. Despite the defaults committed by

complainant, the respondent had waived off interest accruing

accrDunt of delay in making payment of instalments amounting

Rs. 14,3 55 /-.

+2. At the outset, it is relevant to comment on the terms and conditio
.t"

of the buyer's agreement, Thtirdfafting of the terms and conditio

of the buyer's agreement aiid itcorporation of such conditions a

not only vague and uncertain but so heavily loaded in favour of

promoter and against the allottee that even a single default by t

allottee in making timely payment as per the payment plan m

result in termination of the said agreement and forfeiture of

earnest money. Ivloreover, the authority has observed that despi

cornplainant being in default in making timely payments, t

respondent has not exercised his discretion to terminate t

bu'ger's agreement.

F. Fin,dlings on the relief sought by the complainant.

F1:r - The respondent be directed to pay interest at the prevaili

rate of interest from due date of possession till legitime

porssession of office.
43. in the present complaint, the complainant intends to continue w

thr: project and is seeking delay possession charges as provid

under the proviso to section 1B[1) of the Act. sec. 1B(1) prov

reads as under.

"section 7B: ' Return of amount and compensation

PageZL o
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18(1). lf the promoter fails to complete or is unable to give

possessron of an apartment, plot, or building, -
provided that where an allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, ot

such rate os moY be Prescribed."

44. Cliluse 1.4 of the buyer's agreement [in short, agreemen

provides for handing over of possession and is reproduc

b elow:

" Cleuse 1.4: - That the possessiorr of the said premises rs

proposed to be deliviired by. the DEVELOPER to the

ALL7TTEE(S) within thtee years from the date of tltis
Agreemeni. tytn, completibn,of the said Building is clelayed by

,irton of non-availa.bility of steel and/or cement or other

building moterials, or water sapp.Jy or electric power or slctw

down, stt"ike or due to a dispute With the construction ogency

employed by the DEVEL)PER, lock out or departmental delay

or civil commotion or by reason of war or enemy action or

terrorist action or earthquake or any act of God or any other

reason beyond the control of the DEVEL)PER, the DIiVELOP,UR"

shall be entitled to extension of time for delivery ol' possession

of the suid premises. The DEVEL)PER as a result of such a'

continge'ncy arising, reserves the right to alter or vqry the terims

and conditions of this Agreement or if the circumstances

beyond the control of the DEVEL}PER so wTrrqnt, thet

DEVEL7PER may suspend the scheme for such period as it
might cctnsider expedient. In case the DEVEL)PER t's: unable tct

complete the proiect on account of any law passed by thet

legiilatu,re or any other government agency, in that event l.he

DEVELO'PER iJ'so advised, shall be entitled to challenge t,he.

validity, appticability and / or efficacy of such legislation, rLtle,

order and / or bye law by instituting appropriate pt,roceeding:;

before court(s), tribunal(s) or authorities. ln such situation, the

amount:s paid by the ALL)TTEES(S) shall continue to remoin

with the DEVEL7PER and the ALL}TTEE(S) shall not be

entitled to initiate any proceedings against the DEVEL0PER for
delay in execution of the proiect. lt is specifically agreed that

this agreement shall remain in abeyance till final
determination of such matters / cases by appropriate court.(s)

/ tr i b un al (s) / authorities........,. "... "...."

Complaint No. 219 of 2020
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At the outset, it is relevant to comment on the preset possessi

clause of the agreement wherein the possession has be

subjected to all kinds of terms and conditions of this agreeme

and application, and the complainant not being in default und

any provisions of these agreements and compliance with

provisions, formalities and documentation as prescribed by

promoter. The drafting of this clause and incorporation of su

conditions are not only vague and uncertain but so heavi

loaded in favour of the Rf,oniOter'and against the allottee th

even a single default by the allbttee in fulfilling formalities a

45.

clocumentations etc. as prescribed by the promoter ma1/ ma

the possession clause irrelevant for the purpose of allottee a

the commitment date for handing over possession losers

meaning. Ther incorporation of such clause in the buye

46.

agreement by the promoter is iust to evade the liability towar

tirnely delivery of subject unit and to deprive the allotte,: ,lf

right accruing after delay in possession. This is just to comm

as; to how thel builder has misused his dominant position a

rl:afted such mischievous clause in the agreement and t

allottee is left with no option but to sign on the doted liners.

,Admissibilitlr of delay possession charges at prescribed

ro:[interest: The complainant is seeking delay possession r:har

rat the rate of 1,Bo/o p.a. However, proviso to section 1B provi

ttrat where an allottee does not intend to withdraw frotn

project, he shall be paid, by the promoter, interest for ev

month of delay, at such rate as may be prescribed and it has b

Complaint No.219 of 2020
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prrescribed under rule 15 of the rules. Rule 15 has be

reproduced as under:

RuIe 75. Prescribed rate of interest' fProviso to section 72,

section 78 and sub'section (4) and subsection (7) of section
lel
(1) For the purpose ofproviso to section 72; section 18; and

sub-sections (4) and (7) ofsection 79, the "interest atthe
rate prescribed" shall be the State Bank of India highest
marginal cost of lending rate +20/0.:

Provided that in case the State Bank of India marginal
cost of lending rate.(MCLR) is not in use, it shall be

replaced by tVpJ, benchryork lending rates which the

State Bank o7 lidio m1y fitfrom time to time for lending

to the generat puiiit|i ';','"''.;. iiS',

llhe legislature in its wisdom in the subordinate legislation und

the provision of rule 15 of the rules, has del.erminecl t

prescribed rate of interest. The rate of interest so rletermrned

the legislature, is reasonable and if the said rule is followed

a\vard the interrest, it will ensure uniform practice in all thr: r:as

(lonsequently, as per website of the State Bank of Inrlia i

[]lp_sllsbjJa,,j:r the marginal cost of lending 13te (in sho

lvlcLR) as on date i.e., 21,.07.2022 is @7.80%. Accordingly, t

pnescribed rate of interest will be marginal cost of lending

.+|Zo/o i.e.,9.80%0.

'Ihe definition of term'interest'as defined under section'Z(za)

the Act provides that the rate of interest chargeable from

al,lottee by the promoter, in case of default, shall be equal to

rate of interest which the promoter shall be liable to pay

a:flottee, in case of default. The relevant section is reprodu

below:

Complaint No. 219 of 2020
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"(za) "interest" meens the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the

(ii)

promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be lioble to pay the
allottee, in case of default;
the interest payoble by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee.,,lefatllts in payment to the promoter till
the date it rs r@li . , ., i I 

I

50. Therefore, interest on the aetay payments from the complaina

s;hrall be charged at the prescribed rate i.e., 9.800/o by t

respondent/promoter which is the same as is being granted

the complainants in case of delayed possession chrarges.

F.2= - Refrain the respondent from charging holding charges.
Refrain the respondent from charging maintenan
charges.

51. Both the relief(s) sought have been taken up together ars t

complainant has raised a contention that the respondentt h

dernanded the n:laintenance charges and holding charges with

the rOC being received and offer of possession. To this contenti

the r:omplainant has referred to letter and an email as annexllre

9. Orn examining annexure P-9, it is found that no such charg,es ha

ber:n demanderl by the respondent/promoter. Further, t

complainant has asked the respondent/ promoter to withdraw

marintenance invoice dated 1'1.06.2077 raised by the prese

facilities private limited. But the complainant has not placed a

documentary proof to this effect, nor the respondent/promoter

disputed the contention of the complainant in his reply. T

Complaint No, 219 of 2020
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contention of the complainant is well founded, and the offer

possession is not valid as the OC has been not received at the ti;

of offer of possession.

On consideration of the documents available on record a

submissions made by both the parties regarding contravention

provisions of the Act, the authority is satisfied that the respond

is iin contravention of the section 71.(4)[a) of the Act by not handi

over possession by the due date as per the agreement. By virtu

claruLse 1.4 of ttre agreement executed between the parties

19.L0.20L1, the possession of the subject apartment was to

delivered within stipulaffid time-, i.e., by 1,9.1,0.201l+.

respondent has failed to handover possession of the subj

apartment till date of this order. Accordingly, it is the failure of

re:;trlondent/promoter to fulfil its obligations and responsibili

as per the agreement to hand over the possession witlhin

stipulated period. Accordingly, the non-compliance of the mand

co.nt[ained in section 1 1(4) (a) read with proviso to section I B(1)

the Act on the prart of the respondent is established. As such,

allottee shall be paid, by the promoter, interest for every morrth

delay from due clate of possession i.e., 19.10.201,4 till the date of ,

pltrs two months, at prescribed rate i.e., 9.80 o/o p.a. as per prov

to section 18[1J of the Act read with rule 15 of the rules. Further

is well settled that for a valid offer of possession there are th

pre-requisites Firstly, it should be after receiving occupati

cer:tificate; Secondly, the subject unit should be in

co;nrCition and thirdly, the offer must not be accompanied

Complaint No. 219 of 2020

of

1e

d

of

nt

(,
t)

of

n

e

ct

e

rS

e

te

of

e

of

C

io

It

le

n

herbita le

rn,ith a

Page26 of

v



G.

53.

ffiHARER,li
i*n:

ffiGURUGRAh/1

unreasonable demand. But while issuing intimation of possessi

on C18.09.201,6, the builder has not obtained occupation certiljca

Hence, the intimation of possession by respondent promoter

08,C19.2016 is not a valid or lawful offer of possession. In orcler

avoid uncertainty, the authority observes that delayed possessi

charges are to be paid till the date of OC plus two months as t

allottee is obligated to take possession under section 19[10) a

two months of OC.

Directions of the authority

Hence, the authority hereby passes this order and issues t

folllowing directions under section 37 of the Act to ensu

compliance of obligations casted upon the promoter as per t

functions entrusted to the authority under section 3 [f :

i. The respondent is directed to pay the interest at t
prescribed rate i.e., 9.80 Vo per annum for every month

delay on the amount paid by the complainant from due d

of possession i.e., 1,9.1,0.2014. till the date of'

i.e.,27.07.2020 plus two months which comes to 27.09t.202

ii. The arrears of such interest accrued from 19.10.2014 till t

date of order by the authority shall be paid by the promot

to the allottee within a period of 90 days from date of t

order as per rule 16(2) of the rules.

iii. The respondent is directed to handover possession of t

allotted unit complete in all aspects as per specifications

buyer's agreement dated 1,9.1,0.201,1, within 30 days of d

of this order and the complainant is also directed to fulfil t

Complaint No. 219 of 2020
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iv.

V.

54.

55.
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obligation conferred upon him as per section 19(10) of A

2016 and take the physical possession of the allotted unit,

The respondent shall not charge anything fronr

complainant which is not the part of the agreement.

The complainant is directed to pay outstanding dues, if a
after adjustment of interest for the delayed period.

vi. The respondent is not entitled to charge holding cha

from the complainan ny point of time even

being part of the bui reement as per law settl

by Hon'ble Supren

3BB9 /2020 o

M

in civil
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