HARERA

&5 GURUGRAM [ Gomplaint No. 4181 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. : 4181 of 2021

First date of hearing: 25.11.2021
Date of decision : 03.08.2022

1. Induvant Singh Tomar

2. Deepti Chauhan

Address: Flat no. 1203, Building no. 48,

Phase 2, NRI Complex, Sector-54,56,58,

Seawoods Nerul Navi Mumbat=4ﬂﬂ?ﬂﬁ Complainants
Maharashtra

Versus

1. M/s ILD Millennium Pvt, Ltd.
Regd. Office at: - B-148, F/F New Friends

Colony, New Delhi, South Delhi-110065 Respondents
CORAM:

Shri KK Khandelwal Chairman
Shri Vijay Ku mar Goyal Member
APPEARANCE:

Shri Abhay Jain Advocate for the complainants
shri Venket Rao

Shri Pankaj Chandola Advocate for the respondent

ORDER

1. The present complaint dated 02.11.2021 has been filed by the

complainants/allottee under section 31 of the Real Estate
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(Regulation and Development) Act, 2016 {in short, the Act)

read with Rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4](a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or

the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.

Unit and project related details

.

The parﬁcular;:ﬁfﬁuﬂ"ﬁgraﬁis,i's'if_i"mj'nﬁfﬁerat[un. the amount

paid by the complainants, date nf'pmpused handing over the
possession, ﬂahf period, f ‘any, havei bﬂm detailed in the

following tatﬂﬂarfﬂnﬂ
S. No| Heads Information |
1. | Name and im:a‘li.ﬂnuf the "11_;[]:‘5;]!'1!‘&'15:1'.{1".1!5" at sector-37 G,
prn}eﬂ - Gurugram

2. | Nature ofthe profect = | Residential group housing project
3. Project area | 15.4829 acres 1

4. | DTCP license o, 130f 2008 dated 31.01,2008

5. | Name of licehsehalder— M/ Jubiliant Malls Pvt, L1, and 3

- others

6. RERA Registered/ not | Registered i

registered

For 64621.108 sq mtrs for towers
26and7

vide no. 60 of 2017 issued on
17.08.2017 up to 16.08.2018
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Unit no.

0404, 4% floor, tower 7
(page no. 46 of complaint)

Unit measuring

1365 sq, ft,
(page no. 46 of complaint)

Date of booking

15.06.2015
(page no. 45 of complaint)

10.

Date of welcome letter

11,

Date ufapartmen_t.huj?
agreement -

12,

Due date nﬂpuﬂ@aﬁqn

| ""l. K
¥ ¥
- {

S

13.

015
E&ﬂ&l

' E(g ne. 39 of complaint)
SR
r[29:01.2016

J.Il.

| Note: Grace period is not allowed.

"'H} of complaint)
| 29.0: 2018,

1':&5 per possession clause)

¥
Pcﬂsessi%

' 101 POSSESSION

. -mntemplqzas to complete the
|eonstruction  of
| Building/said within two years

Ti& Developer based on Its
present plans and estimates and
subject to all just exceptions,

the  said

&m :ihu date of execution of
this agreement, with grace |
peripd of six month, unless there
shall delay ar there shall be failure
‘due’ to reasons mentioned in
Clauses 11.1, 11.2, 11.3 and Clause
41 or due to failure of Allottee(s)
to pay in time the price of the said
Unit along with other charges and
dues in accordance with the
schedule of payments given in
Annexure-C  or as per the
demands raised by the Developer

from time to time or any failure on |
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the part of the Allottee(s) to abide
by all or any of the terms or
conditions of this Agreement.

14. | Total consideration

Rs. 65,25,200/-

[as per agreement on page no. 47
of complaint]

15. | Total amount paid by Rs. 39,71,426/-

the complainants
| las per statement of account on
! Fﬂﬂi‘ no. BB of complaint]

16. | Occupation certificate A m'j 2021 |

Arear,

|| [page no. 21 of reply]

17. | Offer of pnsgﬁﬁiﬂh'. b Mﬂﬂi‘l‘ |

{pq# ne, ﬁS of complaint)

Facts of the riiﬁ:plglnt

That the complainants booked a L:mit-i'n the project of the
respondent pmmnta;an;i paid an-amount of Rs. 2,00,000/- as
booking amount. Thereafter Eﬁéﬁﬁgundﬁnt issued welcome
letter on 25.06.2015.

That on 29.01.2016 the apartment buyer’s agreement was
executed between the parties” As per the clause 10.1 of the
apartment buyer’s agreement the due date comes out to he
29.01.2018.

That the respondent issued a fraudulent demand cum
reminder letter dated 11 September 2019 raising an illegal
and unlawful demand of outstanding payment from the
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complainants. The complainants sent an email dated 16

september 2019 to the respondent stating that the demand
raised by the respondent is fake and fraudulent as the
payments of all previous demands have been made timely in
full amount and no amount is pending for payment.

That the respondent issued a letter of offer of possession dated
3 August 2021 to the complainants for handing over of
physical possession of thegﬂu{tﬁd unit and raised additional
demand of Rs.E,'??.?EEﬁe.—-ﬁghiﬁh is unjustified, illegitimate,
illegal and unlawful. . /| -
That offer of pbsae'ssinﬁ dated Eaugtmt, 2021 issued to the
mmplainants'i&'uniust}ﬂed and illegitimate as the unit is still
not hahltable, Iﬂpsun being the basic [r{TTq,ﬁtrua:rural Facilities
and amemnes ‘i:’!l:Iul:llng water supply, electricity supply,
sewerage system, storm water drainage, roads, street lighting,
etc., being part of internal development works which are
necessary for maidﬁé thé linit habitable and ready for
possession by the complainants, have not been developed by
the respundﬁnt for the unit.of the complainants till date.

That ar.il:lltiu'naf demand-of-Rs. 6,77.725/- raised by the
respondent unethically and unlawfully includes external
electrification charged, firefighting charges, GST on EEC and
FFC, previous outstanding dues, interest charges due, 3
months advance cam charges, tile up-gradation charges, meter
charges, H-VAT and GST.
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10.

That the complainants sent an email on14.08.2021 to the
respondent mentioning in detail, all wrongful, illegal,
unreasonable, unjustified and fraudulent demand raised at the
time of offer of possession.

That the complainants in total have made a payment of Rs.
40,10,279 /- still the respondent failed to timely complete the
basic infrastructural Faumups including water supply,
electricity supply, etc, Hﬂnq&ﬁmg this complaint.

C. Relief sought by the mmﬂﬂlmnts.
11. The r:nmp]amantshava snaaht the: following relief:

L a

e Directthe mspnndem:m mmyiem the development of the

unit aJcmg_- wlth all_facilities and amenities like water,
e]em!cﬂ__:j_i:;:réat_l‘%parksn;'l@ etc, inim ediately,

Direct ﬁﬁ;rg’i;gn;d&nt to handover the legal and rightful
possession‘ofthe unit to the complainants after receiving
all the required.permissions-and approvals from the
cumpet@i‘ﬁ:ﬂmidﬂ.—_ »

Direct rlri:a respondent te pay Interest for every month of
delay In:haqr.z.‘fing over the possession of the unit since 29
January ﬁlﬂ to the -:urnplainants. on the amount taken
from the complainants towards sale consideration and
other charges for the aforesaid unit, with interest as
prescribed per the Act, 2016, till the hands over the legal
and rightful possession of the unit to the complainants.
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* Direct the respondent to revoke/cancel fwithdraw the

letter of offer of possession dated 03.08.2021 |ssued to
complainants as unit Is still not habitable, reason being
the infrastructural activities including water supply,
electricity supply, sewerage system, storm water
drainage, roads, street lighting etc. have not been
developed for the unitof the complainants. amount of Rs
18,67,186/- imposed by the respondent illegally being
charged on the unit ﬁ’fﬁiﬂaﬂmplainanm

Direct the respmdanl: to. w!thdrﬂw,!'canculfrevnke the
demand raised- by the re&pundenl: on account of offer of
pﬂssessmndpted 03.08.2021 of Rs, 34,19,053 /-,

Direct th&gaﬁpmﬂent not to charge anything beyond the
charges stip ulated in the apartment buyer agreement,
Direct the respandent to pay litigation cost of Rs.
1,00,000/- iﬁfﬂiﬁdﬂ}-’ ﬂgm'pléinani:ﬂ

12. On the date of hqarmg, the. authority explained to the

13.

respondent fﬁrﬂnuter about the contraventions as alleged to
have been committed in relation to section 11(4) (a) of the Act
to plead guilty or not to plead guilty.

Reply by the respondent.
That the complainants had interest in the project of the

respondent and decided to book a unit in June 2015 for a total
sale consideration of Rs. 62,52,000/-.
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14,

15.

16.

17.

18.

19,

That on 29.01.2016 the apartment buyer agreement was
executed between the parties.

That time was essence in respect to the allottees obligation for
making the respective payment and, as per the agreement so
signed and acknowledged the allottee was bound to make the
payment of instalment as and when demanded by the
respondent.

That since starting the respondent was committed to complete
the construction of the pmjanp and has invested each and
every amount sq--t:hﬂ“ivé_;f ii_}l:!’qraﬁds.th,p construction of the
same. HﬂWevar,;tEé mﬁ;pléjnanlt; have failed to comply with
the payment ‘schedule as agreed at the time of making
payment. | D | '

That despite"';.}‘!ri.uliapréi:edented hindrapnces in the project, the
respondent completed the tower 7 wherein the unit of the
complainants is situated and the secupation certificate for the
same has been obtained uﬁ"ﬂiﬁ?!ﬂl 1.

That due to the impact of the Goods and Services Act, 2017
(herein referred to as‘GST') which came into force after the
effect of demonetisation in th rléﬂ'quaﬁer of 2016, which left
long lasting effect on various real estate and development
sector even in 2019,

That due to ban levied by the competent authorities, the

migrant labourers were forced to return to their native
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towns/states/villages creating an acute shortage of labourers
in the NCR Region,

20. That the Environmental Pollution [Prevention and Control)
Authority, NCR (EPCA) vide its notification banned
construction activity in NCR during night hours from which
was later on converted to complete ban.

21. That the Covid-19 pandemic has also resulted in serious
challenges for the project with no available labourers,
contractors etc. for the construction of the project.

22. Copies of all the reiﬂant documents. have been filed and
placed on rf:cm{f.l ThEmauthmticit}' isnot in dispute. Hence,
the complaint can be decided on the basis of these undisputed
documents and submission made by the parties.

F. Jurisdiction ufﬂql:iua‘riﬁr

23. The authority observes that it has territorial as well as subject
matter ]urisdictidn Lo a'g;i}__ud_.'h:atg the present complaint for the
reasons giveqlhg_;pw.__l
F.1  Territorial jurisdiction

24. As per notification no, 1/92/2017-1TCP dated 14.12.2017
issued by Town'and Country Planning Department, the
jurisdiction of Real Estate Regulatory Autherity, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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District. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaint.
F.1  Subject matter jurisdiction
25. Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottees as per agreement for sale.
Section 11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for ﬂmmﬂs responsibilities and functions
under the provisions of ehis Actor the rules and regulations made
thereunder or to theallottees as-per the agreement for sale, or to
the association of ahottees, a3 the case:may be, tll the conveyance
of all the apartment$, plots or buildings, as the case may be, to the
uﬂuttees,fgﬂ@mm&:mﬂﬂn&ﬁ_mg assaciation of allotrees or the
competentaughority, as the case may be;
Section 34-Functions of the Authority:

34(f) of the Act pravides to ensure compliance of the
obligations cast upon the promaters, the allottees and the
real estate‘agents under this Act and the rules and
regulations.made thereunder.

26. So, in view of the provisions of the Act guoted above, the

authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later
stage.
G. Findings on the objections raised by the respondent no. 1:
G. 1. Objection regarding Timely payments:

27. The respondent has alleged that the complainants having

breached the terms and conditions of the agreement and
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contract by defaulting in making timely payments. The

authority is of view that the respondent cannot take advantage
of this objection of timely payments being himself at wrong
firstly by still not obtaining the occupation certificate and
offering the possession of the unit despite being delay of 3
years, 06 months, 05 day. Therefore, the respondent itself
failed to complete its contractual and statutory obligations.

.1 Objection regarding force majeure conditions:

28. The respundent-pmmuéer raised the contention that the
construction of the project was delayed due to
demunel:]zati@, interim order dated 04.11.2019 passed by
Hon'ble Apex Ct:-ﬂrt to stop cunstruttihn notification passed
by Ministry of Home Affairs on 24,03,2020 for a complete
lockdown in entire country but all the pleas advanced in this
regard are cle:vu_id of merit. The flat buyer's agreement was
executed bel:waf;'n the parties on 29.01.2016 as per the
possession clause of the agreement the possession of the said
unit was to be delivered within two years from the date of
execution of this agreement with grace period of & months.
The authority is of the view that the events taking place do not
have any impact on the project being developed by the
promaoter/builder. Thus, the pro moter/respondent cannot be
given any leniency on based of aforesaid reasons and it is well
settled principle that a person cannot take benefitof his own

WTONgS.
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H. Findings on the relief sought by the complainants.

« Direct the respondent to complete the development
of the unit along with all facilities and amenities like
water, electricity, roads, parks, club etc, immediately.

79, The authority is of the view that the respondent,/ promoter has
already obtained occupation certificate on 0D2.07.2021 from
the competent authority after laying down all the required
services prerequisites for obtaining OC. Therefore, this
particular relief stands red'um:limt For any issues regarding

the services or ﬁhaﬂanging ﬂﬁ shall be addressed to DTCP
Haryana.

« Direct the respondent to handover the legal and
rightful pnssessiun of the unit to the complainants
after receiving all the required permissions and
appmvals'-fmmthﬂ-mmpetantauthurl:ma,

« Direct the respondent to pay interest for every month
of delay in handing over the possession of the unit
since 29 January 2018 to the complainants, on the
amount taken from the complainants towards sale
consideration and other charges for the aforesaid
unit, with interest as prescribed per the Act, 2016, till
the hands over the legal and rightful po ssession of the
unit to the complainants.

30. Considering the above-mentioned facts, the authority

calculated due date of possession as per clause 10.1 ol
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31,

32

HARERA

—

apartment buyer agreement ie, 2 years from the date of
execution of agreement, which comes out to be 29.01.2018.
Accordingly, the complainants are entitled for delayed
possession charges as per the proviso of section 18(1) of the
Real Estate (Regulation and Development) Act, 2016 at the
prescribed rate of interest i.e., 9.80% p.a. for every month of
delay on the amount paid by the complainants fo the
respondent from the duadag:&*nf possession i.e, 29.01. 2018 il
the obtaining of uccupal;tﬂﬂ cgrtﬂ"lcate plus two months as per
section 19(10) uf the.’ﬁt:t.

The rate of Lﬁterast mat‘gaahlﬂ from- the allottee by the
promoter, Inﬂﬂaplt shall be equal to the tate of interest which
the promoter: ?shall be liable to pay the allottee, in case of
default. ThErefan, interest on the delay payments from the
allottee shall be ::harsged at the prﬂscrihe:i rate i.e., 9.80% by
promoter. Cnnsequeriﬂ;r, as per website of the State Bank of
India i.e., https://sbi m.ln, the margmal cost of lending rate {in
short, MC LR],‘ﬂs on date i.e, 03.08. 2022 is 780%. Accordingly,
the pres-:rlhed rate nhnﬁeresl: will be marginal cost of lending
rate +2% i.e. 980%.

« Direct the respondent to revoke fcancel /withdraw
the letter of offer of possession dated 03.08.2021
issued to complainants as unit is still not hahitable,
reason being the infrastructural activities including

water supply, electricity supply, sewerage system,
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33,

34.

storm water drainage, roads, street lighting etc. have
not been developed for the unit of the complainants.
amount of Rs 18,67,186/- imposed by the respondent
illegally being charged on the umit of the
complainants.

» Direct the respondent to withdraw/cancel /revoke
the demand raised by the respondent on account of
offer of possession dated 03.08.2021 of Rs.
34,19,053/-. sy

e Direct the respnndeﬁt' not ta charge anything beyond
the cha:rges stipulated in the apartment buyer
agreem&nt.

The respnnd#mt promoter “has charged such charges as
interest charges, 3 months advance CAM charges, tile
upgradation -:ha.‘:g_es, meter chargem HVAT, GST.  The
authority is of the view that the rezpnndent shall not charge
anything from the complainants which is not part of the
builder huye;,ageﬂmﬂ,nt

« Direct the respondent to pay litigation cost of Rs.
1,00,000/- incurred by complainants.

The complainants in the afo resaid relief are seeking relief w.r.t
compensation. Hon'ble Supreme Court of India in civil appeal
nos. 6745-6749 of 2021 titled as M/s MNewtech Promoters and
pevelopers Pvt. Ltd. V/s State of UP & Ors. (Decided on
11.11.2021), held that an allottee is entitled to claim
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35:

compensation under sections 12, 14, 18 and section 19 which
is to be decided by the adjudicating officer as per section 71
and the quantum of compensation shall be adjudged by the
adjudicating officer having due regard to the factors
mentioned in section 72. The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of
compensation. Therefore, the complainants are advised to
approach the adjudicating. efficer for seeking the relief of
compensation. it

Directions of the:authuﬂty

Hence, the aumun'tyhareby passes this order and issues the
following dife&lans under section 37 of the Act to ensure
compliance of'obligations cast upon the pramoter as per the
function entﬁ;s@ﬁ to the authority under section 34(f}:

i The resﬁﬂﬁéﬂt'b\uﬁdm is directed to pay interest at the
prescribed I'atﬂ.ﬂ.f'g 80% p.a. f;'jr every month of delay
from lhj{a due date of possession i.e, 29.0L, 2018 till the
n’:}talnﬂggfencﬁupatﬁﬂnmﬂﬁcate plus two months as
per section 18(1] of the Act read with rule 15 of the rules
and section 19(10) of the Act,

ii.  The respondent is directed to pay arrears of interest
acerued within 90 days from the date of order.

iji. The complainants are also directed to pay the

outstanding dues, if any.
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iv.  The rate of interest chargeable from the allottees, in case
of default shall be charged at the prescribed rate Le,
9.80% by the respondent/promoter which is the same

rate of interest which the promoter shall be liable to pay
the allottee, in case of default L.e., the delayed possession

charges as per section 2(za) of the Act.

v,  The respondent builder shall not charge anything from
the complainants which is not part of the builder buyer

agreement.
36. Complaint stands disposed of.

37. File be consigaied to registry.
=
Yl R+ —<

(Vijay Kiimar Guyﬂj (Dr. K K. Khandelwal)
Member . Chairman

5,

Haryana RELESWH Regulatory Authority, Gurugram
Dated: 03.08.2022 =

—
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