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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. : 4O96 of ZOZL

First date of hearing: 25.L1.2O21
Date of decision : 03.08 .2022

Neelam Sharma
Address: H.no. L457, sector 4,
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Regd. Office at: - 8-L48, F/F New F'riends

Colony, New L)elhi, South Delhi-110065

CORAM:
Shri KK Khandelwal

Respondent

Chairman
MemberShri Vijay Kunnar GoYal

APPEARANC]E:
Shri Abhay |aiin Aclvocate lor tne complarnanL

Shri Venket Rao

Shri Pankaj Chandola Advocate for the respondent

Advocate for the comPlainant

ORDER

1. The present complaint dated 26.10.2021 has been filed by the

complainant/allottee under section 31 of the Real Estate

[Regulation and Development) Act, 201,6 (in short, the Act)

read withr Rule 28 ofthe Haryana Real Estate (Regulation and
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DevelopmentJ Rule s,201,7 [in short, the Rules) for violation of

section 11t4)[aJ of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or

the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se'

Unit and proiect rela

2. The particulars of unit consideration, the amount

Complaint No. 4096 of Z0Z1

following ta rm:

S. No Heads Information

1. Name and location of the

project

"lLD Spire Greens" at sector-37

C, Gurugram

2. Nal.ure of the Project group housing

3. Project area 1,5.4829 acres

4. DTCP

5. N".. of license holder M/s |ubiliant Malls Pvt' Ltd. and 3

others

6. RERA Registered/ not

registered

Registered

For 64621,.108 sq mtrs for

towers 2,6 and 7

vide no. 60 of 20t7 issued on

1.7.08.2077 up to 16.08.2018

7. Unit no. 0609, 6th floor, tower 2

[page no. 36 of comPlaint)
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23L1. sq feet,

(page no. 36 of complaint)

Unit measuring

26.04.2008

[page no. 35 of complaint)

Date of booking

02.02.20t6

[page no. 34 of complaintJ
Date of apartment buyer
agreement

02.02.201,9

[as per possession clar-rse]

Note: Grace period is not

loper based on its
lans and estimates
ject to all just

. contemplates to
construction of
ng/said within

from the date of
of this

with grace
period of six month, unless

shall delay or there shall

due to failure of Allottee(s) to
pay in time the Price of the
said Unit along with other
charges and dttes in
accordance with the schedule
of payments given in
Annexure-C or as Per the
demands raised bY the
Developer from time to time
or any failure on the Part of

sl to abide by all

be failure due to reasons

mentioned in Clauses L!.1-,

11..2, 11.3 and Clause 41 or
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B. Facts of the

3. That the o

original allo

representations a to pay Rs.4,00,000/- as

booking amount, to

+. That aPa
ted between the

originalirllotteeandtherespondenton2February2016for

purchastl of unit no'0609, tower no'Z' floor no'6 admeasuring

Superareaof23tl,squarefeetwithexclusiveuseofthe

reservedparkingSpaceatthetotalconsiderationof
Rs.66,88,446/-.

5.Thatafterthesigningoftheapartmentbuyer,sagreement,the

complainant, Neelam Sharma bought the unit from the original

or any of the terms or

conditions of this Agreement'

Rs.66,88,4461'

[as per agreement ou Page no'

37 ofcomPlaintl

13. Total consideration

Rs. 57,10,024/-

[as per statement of account

on pug. no. 73 of comPlaint.l

14. Total amount Paid bY the

complainant

;Not received15.

76.

O ccupation certifiP,ate,,''='

Offer of Possession Not offered
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allottee, which was approved and endorsed by the respondent,

ILD Millennium Private Limited on 9 March20t6. On the same

day, the complainant paid Rs.5,00,000 /-'

The date of handing over the possession of the unit as per

clause 10.1 of the apartment buyer's agreement comes out to

be 2 February 2019, calculated three [3) years from the date

of execution of the said

7. That the comPlainant, in

paid servir:e

B. That the

way back till 22 MaY 201,7, as an

respondent. Out of this amount, the

a sum of Rs.57,82,61,5/-,

when demanded bY the

ndent develoPer had

nt raised an illegal, unlawful and fraudulent

demand i1 the reminder letter dated 22 January 2021, before

the compl:tion of internal plaster and flooring within the unit,

amounting Rs.18,67,L861- from the complainant for the

allotted unit. The demanded said amount is more than the

actual alTto on completion of

internal according to the

payment :;chedule.

g. That the respondent failed to timely complete the construction

works but demanded Rs.18,67,7861- illegally, unlawfully and

fraudulenLtly and failed to handover the possession of the unit

to the cornplainant till date, even after a delay of two years and

around n:ine months.
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10. That the complainant approached the respondent and pleaded

for delivery of possession of her unit as per the apartment

buyer's agreement on various occasions. The respondent did

not reply to her letters, emails, personal visits, telephone calls,

seeking information about the status of the project and

delivery of possession of her unit, thereby the respondent

violated section 19 of 0l-6. Hence complainant is

filing the present comP

C. Relief sought bY the c
.,::..

11,. The complainant'has sb relief:
fv

Direct the respondent to complete the der

unit along with all facilities and amen

etc, immediately.

rdover the legal a

electric

Direcl[ the respondent to handover the legal and rightful

possession of the unit to the complainant after receiving

all the required permissions and approvals from the

pay interest for every month of

delay in handing over the possession of the unit since 2

February 2o1g to the complainant, on the amount taken

from the complainant towards sale consideration and

other charges for the aforesaid unit, with interest as

presr:ribed per the Act, 2016, till the hands over the legal

and rightful possession of the unit to the complainant.
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Direct the respondent to revoke/cancel/withdraw the

amount of Rs 78,67,L86/- imposed by the respondent

illegally being charged on the unit of the complainant.

To charge the payments from complainant as per

payment schedule.

Direct the respondent not to charge anything beyond the

charges stipulated t buyer agreement

to Rs 1,00,000.o Cost of litigation

1,2. On the date of hearing, th rity explained to the

respondent /p ntions as alleged to

have been co 1(a) [a] of the Act

to plead guil

D. Reply by

13. That the p int, fil plainant, is bundle

i

cause of action.

1,4. That the erstwhile allottee had keen interest in the project

constructerd by the respondent so herein decided to invest and

booked a unit in 2008 for a total sale consideration of Rs.

66,88,449 l- andpaid an amount of Rs. 4,34,138.20 l-'

15. That on 02.!2.20L6, a plot buyer agreement was executed

between the erstwhile allottee and the respondent whereit't

the plot bearing no.D/224/1,72 was allotted to them in the

said project of the resPondent.

PageT ofL6
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That time was essence in respect to the allottee obligation for

making the respective payment and, as per the agreement so

signed and acknowledged the allottee was bound to make the

payment of instalment as and when demanded by the

respondent.

17. That the erstwhile allottee has failed to comply with the

payment schedule and -,c.gfi.sid .ering the same respondent

issued a payment reminder for an amount of Rs. 3,82,1,261-.

18. That provisional allotmeft#I$tissued on 02.1t.201,5 allotting

the apartment bearing no' 0609, 6th floor' tower-2

admeasuriing 231,1 sq. ft. situated at sector-37 C, Gurgaon.

allottee a.nd then the complainant

rhind the erstwhile

' the payment of
1,g. That the respondent had been runni

he payment of

instalment dut in question. That

in spite bering aware of the payment schedule the complainant

has failed to PaY

20. That the project was not completed within time dr-re to the

reasons nnentioned above and due to several other reasons

and circumstances absolutely beyond the control of the

respondent.

21. That due to the impact of the Goods and Services Act, 20L7

(herein referred to as 'GST',) which came into force after the

effect of clemonetisation in the last quarter of 201,6, which left

long lasting effect on various real estate and development

sector even in 2019.
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That due to ban levied by the competent authorities, the

migrant labourers were forced to return to their native

towns/states/villages creating an acute shortage of labourers

in the NCR Region.

That the Environmental Pollution (Prevention and Control)

Authority, NCR [EPCA) vide its notification banned

construction activitY in ng night hours from which

was later on conve ban.

also resulted24. That the Covid-19 in serious

labourers,challenges for available

contractors roject.

F. )urisdiction o

25. The authori I as well as subject

matter juri complaint for the

reasons gi'ven

F. I T

26. As per notification no. 1"/92/2017-1TCP dated 14.12.201'7

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaint'

F. II Subiect matter iurisdiction
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27. Section tlt[)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottees as per agreement for sale'

Section 11(a)[a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for atl obligations, responsibilities and functions

under the provisions of this Act or the rules and regulations made

thereunder or to the allottees as per the agreement for sale, or to

the association of allottees, as the case may be, till the conveyance
,t l-^ t^ tL^

of all the r!.dings, as the case maY be, to the

allottees, or the the association of allottees or the

competent

Section 34-Functions of

nce of the
qnd the

real
regu

rules and

So, in view of the provisions of the Act quoted above, the28.

authority has complete iurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter

leaving as;ide compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later

stage.

G. Findings on the obiections raised by the respondent:

G. I. Obiection regarding Timely payments:

29. The respondent has alleged that the complainant having

breached the terms and conditions of the agreement and

contract by defaulting in making timely payments. The

authority is of view that the respondent cannot take advantage

of this objection of timely payments being himself at wrong

Page 10 of16
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firstly by still not obtaining the occupation certificate and

offering the possession of the unit despite being delay of 3

years, 06 rnonths, 01 day. Therefore, the respondent itself

failed to complete its contractual and statutory obligations'

G.I Obiection regarding force maieure conditions:

30. The respondent-promoter raised the contention that the

construction of the project was delayed due to

demonetization, interim order dated 04.1,1,.2019 passed by

regard are devoid of merit. The flat buyer's agreement was

executed between the parties on 02.02.201,6 as per the

possession clause of the agreement the possession of the said

unit was to be delivered within three years from the date of

execution of this agreement with grace period of 6 months'

The authority is of the view that the events taking place do not

have any impact on the project being developed by the

promoter/builder. Thus, the promoter/respondent cannot be

given any leniency on based of aforesaid reasons arld it is lveil

settled prlnciple that a person cannot take benefit of his own

wrongs.

H. Findings on the relief sought by the complainant.

Hon'ble Apex Court

by Ministry of

Iockdown in

on, notification Passed

020 for a comPlete

ry but all the pleas advanced in this
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.Directtherespondenttocompletethedevelopment

oftheunitalongwithallfacilitiesandamenitieslike

water, electricity, roads' parks' club etc' immediately'

31. There is nothing on the record to show that the respondent has

applied for oc or what is the status of the development of the

above-merrtionedproject.So,insuchasituationnodirection

canbegivr:ntotherespondenttohandoverthepossessionof

thesubjectunit,asthepossessioncannotbeofferedtilltheoC

forthesub|ectunithasbeenobtained.However,delay

possessionchargesaSascertainedbytheauthorityshallbe

payable to the complainant as per provisions of the Act'

- rer the legal ando Direr:t the resPondent to handor

rightful possession of the unit to the complainant

after receiving all the required permissions and

approvals from the competent authorities'

oDirecttherespondenttopayinterestforeverymonth

ofdelayinhandingoverthepossessionoftheunit

since2FebruaryZoLgtothecomplainant,onthe

amclunttakenfromthecomplainanttowardssale

considerationandotherchargesfortheaforesaid

unil|,withinterestaSprescribedpertheAct,20l6,till

thehandsoverthelegalandrightfulpossessionofthe

unit to the comPlainant'

32.Consideringtheabove-mentionedfacts,thear-rthority

calculatred due date of possession as per clause 10.1 of

Page 12 of 16
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apartment buyer agreement i.e., 3 years from the date of

execution of agreement, which comes out to be 02.02'2019.

Accordingly, the complainant is entitled for delayed

possession charges as per the proviso of section 1B(1) of the

Real Estate (Regulation and DevelopmentJ Act, 2016 at the

prescribed rate of interest i.e., 9.BOo/o p.a. for every month of

delay on the amount, pai4 .by the complainant to the

respondent from the ssession i.e., 02.02.20 19 till

the offer of possession of the subject flat after obtaining
I!

occupatiort lqtent authority plus two

months or handing over of possession whichever is earlier as

per the provisions of section 1B[1) of the Act read with rule 15

of the rules.

34. The rate of interest chargeable from the allottee by the

promoter, in d lrate of interest which

the promoter sha

default.

allottee shal

promoter, consequently, as per website of the State Bank of

India i.e., https:/ /sbi.co.in, the marginal cost of lending rate fin

short, MCLR) as on date i.e., 03.08.2022 is7.B0o/0. Accordingly,

the prescr:ibed rate of interest will be marginal cost of lending

rate +2o/o i.e., 9.80%.

o Direct the respondent to revoke/cancel/withdraw

the amount of Rs 18,67,L86/' imposed by the
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respondent illegally being charged on the unit of the

comPlainant.

. To charge the payments from complainant as per

payment schedule'

35. Both the reliefs are not pressed by the counsel for the

complainant during Proceedings.

o Direct the charge anything beYond

the apartment buYerthe charges

agreement.

ffiHARERA
W- GURUGRAM

36. The respondent Promo

from the comPlainant t

agreemenl;.

t to charge anYthing

I

o Cost

37. The complai

compensation.

nos. 6745-6749 o titled a s Newtech Promoters

not part of the builder buYer

State of UP & Ors. (Decided

an allottee is entitled to claim

compensation under sections 12,1,4,18 and section L9 which

is to be decided by the adjudicating officer as per section 71

and the qluantum of compensation shall be adjudged by the

adjudicatiing officer having due regard to the factors

mentioned in secti on72.The adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of

compensation. Therefore, the complainant is advised to
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approach the adjudicating officer for seeking the relief of

comPensation.

I. Directions of the authoritY

38. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

under section 3a[fJ:

rected to PaY interest at the

prescribed ra- r every month of delaY

from the 02.02.2019 till the

offer of possession of the subject flat after obtainingon of the

occupation certificate from the competent authority

plus; two months or handing over of possession

whichever is

; or handing over of Possession

:r as per section 1Bt1) of the Act read

iv.

witln rule 15 of the rules and section 19[10J of the Act':15o

Ther respondent builder is directed to pay arrears of

interest accrued within 90 days from the date of order

and thereafter, monthly payment of interest till date of

handing over of possession shall be paid on or before the

1Oth of each succeeding month'

Thr: complainant is also directed to pay the outstanding

dues, if anY.

The rate of interest chargeable from the allottee, in case

of default shall be charged at the prescribed rate i'e',

9.800/o by the respondent/promoter which is the same
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rate of interest which the promoter shall be liable to pay

the allottee, in case of default i.e., the delayed possession

charges as per section Z(za) of the Act'

v. The respondent builder shall not charge anything from

the complainant which is not part of the builder buyer

agreement.

39. Complaint stands dis

40. File be consigned to

vt-
(Viiay Khandelwal)

irman

Haryana
', Gurugram

Dated: O3.OB.2OZ?
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