
wffi
rrqiq qqi

HARERE
GURUGI?AM

Complaint No. 710 of 202!

BEFORETHIIHARYANAREALESTATEREGULAT0RY
AUTHORITY, GURUGRAM

Complaint no, : 7LO of ZOZL

First date of hearing: 22'04'2OZt

Date of decision : 03'08 '2022

1. Anup Rana
2. Meeta Rana

CORAM:
Shri KK Khandelwal
Shri VijaY Kumar GoYat

ComPlainants

Respondents

Chairman
Member

APPEARANCE:
Shri Karan Govel

Shri Venket Rao and Pankai

Chandola
Dr Sham Taneja

Advocate for the comPlainants

Advocate for the resPondent

no. 1
Advocate for the resPondent

no.2

t. M/s ILD Miillennium P1' llt ,.
Regd. Office at: - B'L48, F/F New Friends

Coiony, New Delhi, South Delhi-110065

2. Dewan Flousing Finance Corporation

Limited
Address ;lnclFloor, Warden House' PM Road'

Page 1 oft6



ffitjARERe
ffi.GURUGRAM

ORDER

l.Thepresent'complaintdated03.o2,zo2lhasbeenfiledbythe

complainants/allotteeundersection3loftheReall]state

[Regulation and Development) Act' 2016 [in short' the ActJ

readwithRule28oftheHaryanaRealEstate[Regulationand

Development)Rules,2O!7[inshort'theRules)forviolationof

section 11(41[a) of the A

that the Promoter shall

responsibil,ities and function

the rules and

for all obligations,

nent for sale executed inter se'

A.

2.

"lLD Spi* Greens" at sector-37

C, Gurugram
N"*tand location of the

proiect
Residential grouP housing

Nature of the Proiect

15.4829 acres
Profect area

13 
"f 

2008 drt.d 31'01'2008
DTC:P Iicense no.

@t'Ltd.and3N*r" of Ucense holder
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For 6462L 10B sq mtrs for

towers 2,6 andT

vide no. 60 of 2017 issued on

17.08.2017 uP to 16'08'2018

Registered

registered
[gne Registered/ not

!2L7,12th floor, tower 02

(pug. no. 25 of .9*4''nt)
Unit no.

3 sq. ft. of suPer area

e no. 25 of comPlaint)

Unit measuring

age no. 26 of rePlY)

Date of allotment

28.06.2011'

foase no.23 of comPlaint)

5.2013

er possession clause 10'1

the agreementl

trote: - Grace Period is not

l of possesl

HEDULE FOR

ION OF THE SAID

: DeveloPer based on its

failure of Allotteetsl to PaY m

present Plans and estimates

and subject to all lust
excePtions, contemPlates to

comPlete the constructiol .of
the said Building/said Unit bY

30th tune 2OL3 with grace

period of Six month' unless

,hut. shall be delaY or there

shall be failure due to reasons

mentionecl in Claus es 1-1'1'' 11 
"2'

11.3 and Clause 41' or due to

ion clause
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tin. tft" Price of the said Unit 
I

along with other charges and

duei in accordance with the

schedule of PaYments given in

Annexure-C or as Per the

demands raised bY the

DeveloPer from time to time or

any failure on the Part of the

Allottee[sJ to abide bY all or any-

of the terms or conditions of

this Agreement' [emPhasis

I supplied) -'-:-a--

Rs 48,85,876l-

[as per the agreement on Page

no.26 of comPlaint]

13.

Rs.44,79,188/-

[as per statement of account on

page no. 28 of replyl--

14.

ot received

ot offered
15. O ccupation certificate

76. Offer of Possessiot

advertisements of the

respondent/builder paid a sum of Rs' 1-3'06'5061- as

demandedon28.06.20llandbookedaunitno.l2l.Tonthe

:Zthfloor. For the balance payment the complainants applied

to M/s DI{FL for a housing loan'

+. That the lcuyer's agreement was executed between the parties

on 2B-OC;.2011-' As per clause 10'1 of the agreement' the

respondt:nt/builderagreedtocompletethesaidprojectand

Complaint No. 710 of 2021'
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handoverpossessionofunitby30thlune20l'3'Thus'itwas

underanoLlligationtocompletetheprojectinquestionand

handoverpossessionoftheunitafterobtainingoccupancy

certificateIOCJfromcompetentauthorityonorbefore30th

|une 20t3 to them'

5.Thattilldatetherespondent/builderhasnotreceivedtheoC

from the concerned au is pertinent to mention here

that the resPondent ken a large amount from

the resPondent/builder tothem. The comPlainants r'

unit but did not PaY

6.

provide the:

any heed to

That, in addition [efault, the builder further entered into

a tripartite

facilitating

buyer was not to pay st till the date of

possession. A du upon the builder to honour the

same till r, the builder has

admittedl'Y
been pursuing

the buYers to PaY the amount'

T.Thatther:omplainantstriedtheirbesttoresolvetheissueof

thedelayedpossession,butthebuilderdidnotpayanyheed

totheirrequests.onthecontraryitkeptonaskingillegal

payment:; from them by adding delayed payment interest and

other chzrrges like maintenance etc'

th the buYer a

ent of Pre-eIT
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possession

mental agcr

Thus, the

Furthermo

replyinrespectofthesaiddwellingunitbutallinvain.Hence

this comPlaint.

C. Relief sought by the complainants:

11'Thecomplainantshavesoughtthefollowingrelief:

o Direr:t the respondent/builder to pay the delayed

Possession charges'

complaint No. 710 of 202t

That the complainants several times requested the

respondent//builder telephonically as well as by personal

visits at the office for the delivering the possession and

regularization of the DHFL loan account and met its officials in

this regard and completed all the requisite formalities as

required. But despite that the officials of builder did not give

anysatisfactoryreplytothecomplainantsandtheylingered
^.^ r -^f,,.^.l tn rlali'rror t l-rp: or the other and refused to delivcr tl-re

possession of the abo

9. That since th has not delivered

complainants are sufferingof thr

n and harassment by its act and conduct'
t
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o Declarer the default of non-payment by the respondent no'

l- under the tripartite agreement as a breach of terms and

indemnify the complainants in lieu of the same'

.Declarr:therespondentno'ltopaytheEMltillofferof

possessionandrestraintherespondentno'2fromtaking

anyCoerciveactionagainstthecomplainantstilldateof

actual Possession.

o Direct the builder to P
a date of Possession.

respondenr[ /promoter about the contraventions as alleged to

have been

to plead guil

D. RePIY bY the resl

o Cost o1i Iitigation.

l,2.onthederteofhearing,theauthorityexplainedtothe

13. The complainants have not approached this hon'ble authority

with clean hands and are trying to suppress material facts

relevant to the matter'

1,4. That the complainants have made several visit to the office of

therespondentbuildertoknowaboutthewhereaboutsofthe

projecttitledas,,ILDSpireGreens,,locatedatVillageBasai,

sector 37 C,Gurugram, Haryana' That the complainants have

enquired about the veracity of the subiect project of

respondentbuilderandhadimmensedeepinteresttoinvest

in the subject Project.
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15. That the respondent builder being a responsible developer has

issued the allotment letter in favour of complainants in regard

totheunitbearingno.l2:.1,block-17th,floor.1-.zth,tower-2

having admeasured super area 1603 sq' ft' thereafter

apartmentbuyeragreementwasexecutedbetweentheparties

on 28.06.20t1'
adhere to the PaYment Plan

which was issued duri of the agreement. That it is

:hey failed to make the full payment as agreed

withthetotalsaleconsiderationi'e.,Rs'48,85,f376/-.Thatitis

1,6.

contended to note that the complainants being the habitual

defaulter in terms of payment which has caused several

obstructions in the schedule development of the subject

project of builder.

t7. That the d

among th<l allo

expensivtl allotted unit and hence engaged in request to

providel0orrandalsotoexecutetheTPA'Thatitispertinelrt

to note that the allegations raised by complainants in regard

tothelsubventionschemeisnotmaintainableaSthe

subventionschemehasnofoundationintheagreementwhich

was exe(:uted in between the complainants and builder on

28.06.201,1.s
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That the project of the builder got delayed due to reasons

beyonditscontrol.Itissubmittedthatmajorreasonfordelay

in the construction and possession of project is lack of

infrastructureinthesaidarea.Thetwenty.four-metersector

road was not completed on time' Due to non-construction of

the sector road, the respondent/builder faced many hurdles to

complete the Project' For comPletion of road, the

respondent/builder ndent upon the Govt'

Department/machine roblem was beYond its

control. The

constructed.

road has been recentlY

19. That the P

reason men

circumsta

respondent/

time due to the

20. The demonetiza

develoPmen

above it is s'

2t.

to complrete the proiect soon for which it is making every

possible effort in the interest of allottees of the project'

Reply bY the resPondent no' 2'

That the respondent no' 2 Dewan Housing Finance Limited is

a company incorporated under the Companies Act' L956 and

and new tax law i'e', GST affected the

ject. In the view of the facts stated

,e respondent no' t has intention
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registered rnrith the national housing bank as a housing finance

company.

The respontlent no.2 i'e', DHFL is no way concerned with the

presentconrplaintexceptthatithasdisbursedahomeloanin

terms and conditions of the tripartite agreement'

That the respondent no. z has been arrayed as a party by the

complainar:rtsonlywithaviewtoharasstheanswering
:-- 

-L

respondent' The entire gr' e comPlainants is against

the resPondent builder'

ts have been filed and
24. CoPies of all

placed on rec not in disPute. Hence,

the comP decided on the basis of these undisputed

documents

F. lurisdiction
25. The authoritY obse torial as well as subject

22.

23.

matterjurisdictiontoadjudicatethepresentconrplaintforthe

reasons given below'

F. I Territorial iurisdiction

26.Aspernrrtificationno.llg2l2ol'7-LTCPdated14,1,2,201,7

issuedbyTownandCountryPlanningDepartment'the
jurisdictionofRealEstateRegulatoryAuthority,Gurugram

shallbeelntireGurugramDistrictforallpurposewithoffices

situated in Gurugram. In the present case, the project in

questionissituatedwithintheplanningareaofGurugram
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District. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaint'

F. II Subiect matter iurisdiction

27. Section 11[,+)[aJ of the Act, 2016 provides that the promoter

shall be responsible to the allottees as per agreement for sale'

Section 11t'4)(a) is reproduced as hereunder:

Be res'ponsible for responsibilities and functions

the rules and regulations made
under the Provisions

the agreement for sale, or to
thereutnder or

the as,socia
be, till the conveYance

of all the e case maY be, to the

of allottees or the

Section 34-

ce of the
and the

rules and

regulation

28,
regLllaLIUllJ lttuuv Lttct oqttvwt '

So, in vilrv of the provisions of the Act quoted above' the

authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter

leaving as;ide compensation which is to be decided by the

adjudicatingofficerifpursuedbythecomplainantsatalater

stage.

G.Findingsontheobiectionsraisedbytherespondentno.l:

G.I Obiection regarding force maieure conditions:

29. The respanflgnt-promoter raised the contention that the

construction of the project was delayed due to force maieure

s4A)
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conditions such as national lockdown, shortage of labour due

tocovidlgpandemic,stoppageofconstructionduetovarious

ordersanddirectionspassedbyhon'bleNGT'NewDelhi'

Environment Pollution [Control and Prevention) Authority'

National capital Region, Delhi, Haryana state Pollution control

Board, Panchkula and various other authorities from time to

timebutallthepleasadvancedinthisregardaredevoidof

merit. As p,er the possession clause 10'1 of the builder buyer

agreement,thepossessionofthesaidunitwastobedelivered

by 30th |unre 2013. The authority is of the view that the events

taking place do not have any impact on the proiect being

developed bY the Promoter/builder' Thus' the

promoter/respondent cannot be given any leniency on based

I reasons and it is well settled principle that a

person cannot take benefit of his own wrollgs'

H. Findings on the relief sought by the complainants'

o Direct the respondent/builder to pay the delayed

Possession charges'

30. There is nothing on the record to show that the

responderrt/builderhasappliedforoCorwhatisthestatusof

the construction of the above-mentioned project'

31. considering the above-mentioned facts, as per the possession

clause 10r.1", of the agreement, the respondent was liable to

offerposlsessionby30.06.2013'Further,6months,grace

periodisalsosoughtbytherespondentforforcemajeureand
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other reasons as mentioned in clause L1.1-, 1,1,.2, 1l-.3 and

clause 41of'the agreement which is not allowed in the present

matter. Therefore, the due date of possession comes out to be

30.06.2013.

Accordingly, the complainants are entitled for delayed

possession charges as per the proviso of section 1B[1) of the

Real Estate: [Regulation and DevelopmentJ Act, 2016 at the

/ery month ofprescribed rate of interest i.e., 9.80% p'a' for er

ofpossessionandrestraintherespondentno.2from

takinganycoerciveactionagainstthecomplainants

titl date of actual Possession'

33, The comprlainants have alleged that the parties etrtered into a

tripartiteagreement,whereinitwasagreedthatitwasthe
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liability of the respondent no. 1/builder to pay the pre-EMI to

the respon<lent no. 2. However, the complainants have not

placed on record the alleged TPA to support his contention

therefore, frcr the foregoing reasons, the relief claimed by the

complainants is non-maintainable.

o Direct the builder to provide a date of possession.

As per thel contention of the builder/respondent, he has

already ap,plied for the occupation certificate. However, no

document to such been placed on record.

ConsequentlY, obtain OC and offer theobtain

possession of e complainants, Therefore,

the respondent/ builder is directed to offer possession to the

complainants after the receipt of valid occupation certificate

as per section 1Bt1) of the Act read with rule 15 of the rules

and section 19[10J of the Act of 201.6'

r Cost of litigation.

35. The complainants in the aforesaid relief are seeking relief w'r't

compensa[ion. Hon'ble Supreme Court of India in civil appeal

nos.6745-.6749 of 2021 titled as M/s Newtech Promoters and

Developers Pvt' Ltd. V/s State of UP & Ors' (Decided on

1,7.11.2021), held that an allottee is entitled to claim

compensation under sections L2,14,1B and section 19 which

is to be decided by the adjudicating officer as per section 71

and the quantum of compensation shall be adjudged by the

adjudicating officer having due regard to the factors
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mentioned in secti on72.The adjudicating officer has exclusive

jurisdictiontodealwiththecomplaintsinrespectof

Compensation. Therefore, the complainants are advised to

approachtheadjudicatingofficerforseekingthereliefof

comPensation.

I. Directions of the authoritY

36, Hence, the authority hereby passes this order and issues the

following directions u 37 of the Act to ensure

the promoter as Per the

function entru r section 3a(fJ:

The respondent builder is directed to pay interest at the

'ate of 9.80% p.a. for every month of delay

e date of possession i'e., 30'06'201-3 till the

possession whichever is earlier as per scction 18[1) of

the Act read with rule 15 of the rules and section 19(10)

the.'subject flat after

, from the comPetent

auttrority plus two months or handing over of

of the Act.

Ther respondent builder is directed to pay arrears of

interest accrued within 90 days from the date of order

and thereafter, monthly payment of interest till date of

handing over of possession shall be paid on or before the

1Oth of each succeeding month'
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iii. The complainants are also directed to pay the

outstanding dues, if any.

iv. The rate of interest chargeable from the allottees, in case

of default shall be charged at the prescribed rate i.e.,

9.BO9ro by the respondent/promoter which is the same

rate clf interest which the promoter shall be liable to pay

the allottee, in

charges as per

i.e., the delayed possession

The respo t charge anything from

the co

agree

37. Complaint

38. File be co

of the Act.

V.

V.)- z 2
(Viiay Krf6ar Goyal)

Member

Haryana Real Estate Regulatory Authorily, Gurugram

Dated: 03.OB.2:"O22

part of the builder bttyer
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(Dr. K.K. Khandelwal)

Chairman


