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Aman

Resident of: - House no. 310/30 Dev Colony
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Versu_s

Spaze Towers Pvt. Ltd. <=
Regd. Office: - A-307, Ansal chamber 1,3,

Bhikaji Cama Place, New Delhifl’fOOﬁﬁ Respondent

CORAM: / }_*‘ W N\

Dr. KK. Khandelwal'  © . . V N\ Chairman

Shri Vijay Kumar Goyal Member

APPEARANCE: __ ) |

Shri. R S Yadav Advocate for the complainant

Shri. ] K Dang | Advocate for the respondent
ORDER

1. The present complaint has. been ,ﬁ"le.d on 22.06.2021 by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of-the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the builder

buyer agreement executed inter-se them.

A. Unitand project related details
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2. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:

S.No. | Heads Information
1. Project name and location Spaze Tristaar
Sector-92, Village Dhorka
2. Project area 00 | 2.71875 acres
3. Nature of the projec"cj"%" iﬁ""_:"‘Commercial Complex
4. | DTCP license no. md‘vgﬁ&iﬁﬁ 72 0f 2013 dated 27.07.2013
status e\ ,_' fLd .| validupto 26.07.2017
5. RERA regﬁered/nqt | 247°0£2017 dated
registered 126.09.2017
6. HRERA regis‘tratlon vaud upto|-30. 06"‘-.2’620
7. Unitno. | 2034, 2nd Floor Block/Tower
\e\ 1l | : A[page 39 of complaint)
8. Unit measul"‘i;“fg ._(sui)er érea] 237 Sq ft.
9. | Date of execution of builder | 13:10.2014 (page 43 of
buyer agreement complaint)
10. | Date of allotment letter 27.09.2014 (page 39 of
| /" | complaint)
11. | Total sales consideration Rs/18,03,494
(as per statement of account
dated 03.08.2021 at page 106
reply)
12. | Total amount paid by the |Rs.19,35,983/-
complainant (as per statement of account
dated 03.08.2021 at page 107
reply)
13, Due date of delivery of|13.10.2019 (as per clause 1.2
possession of the BBA annexed with the
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(as per clause 1.2 of the BBA | complaint page no. annexure
annexed with the complaint | 8)
Page no.54 Annexure-8)

14. Offer of possession 05.05.2021(annexure R15,
page 164 of complaint)
15. | Occupation certificate 03.05.2021 (annexure R14,

page 161 of reply)

16. Delay in delivery of possession | 1 years 8 months 22 days
from due date i.e.,, 13.10.2019
till the date of offer of
possession (05.05.2021) plus

two months i.e., OS.Q'Z;ZQZ};_.?_ 42

Facts of the complaint: ) g |
The complainant relying ul;ontherepresentatlons made by the
respondent and belj’éving those to be true was very much
induced to buy a sho;'p no. :‘2034 'bn 'éhe 2nd floor, block/tower-A,
tentatively admeasurmg super area 237 00 Sq ft. (approx.) in
“Spaze Tristaar” Sectqr»‘?z Gurugragm and as’per assurance of the
respondent, the complamantg ﬁhad. pald the amount of Rs.
21,72,200/- to tl're respondert That thes basu: sale price of the
above said unitis Rs. 15,63,252/- and total sale price of the
said unit is Rs. 1704504 /-. The complainant had already
been paid excess amount totalling to Rs. 21,72,200/-
(including service tax, VAT & GST) through cheques to the
respondent and in this regard, the respondent has issued the

acknowledgment/receipts to the complainant. It is

submitted that the complainant had paid excess amount
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other than the total sale consideration. But despite receiving
the excess amount the respondent has not delivered the
possession of the complainant by the due date.

The complainant submitted that he had applied for the above-
mentioned shop by application code no. SPTR-14-08-0000720
dated 27.09.2014 agreeing to the terms and conditions set out
therein for allotment of shop°rid,.f2|34 second floor, tower-A,

\A-@' ;-;

having super built-up areafo ggB? sq. ft. (approx.). He further

RN
submitted that as per, clause nok@ 2 Qf buyers agreement, the

company was requlr_ed to give_possessio,n of the said unit within
60 months from the date of agreementv So accordmg to this
clause of the buyer agreement the respondent had to deliver the
possession of the shop by latest October 20 19

That the respondent hz}s ’allottﬂd the above said shop vide
allotment Letter dated 27.09. Zblﬁsim *favour of the complainant.
That after recelving the mnougt as per terms and conditions of
the allotment letter; the, respondent .company had entered into a
buyer’s agreement dated 13.10.2014, in whlch the terms and
conditions in respect of allotment of said commercial unit has
been settled between the parties. The respondent as and when
raised the demands in respect of the above said commercial unit,

the complainant paid the amount as mentioned in the table as per

payment plan. Despite elapse of more than one and half years, the

Page 4 of 22



= O] GURUGRAM Complaint No 2449 of 2021

respondent has failed to deliver the possession of the commercial
unit of the complainant. Even repeated requests, emails, personal
visits and other modes had no effect. It is submitted that recently
the complainant had received an email on 10.06.2021 and
whereby offer of the possession of the above said commercial
unit with demand of certain amount was received. However, the
complainant had paid the said amount except the misc. charges,
which was raised by the resp{eﬁ%{gtﬁ .

It is submitted that on.the spot the wgrk is not completing and

the shop which 1s allotted "toj _‘fie c’émplamant is under

demanded the alleged amoum w1§110ut completlon the entire

work of the shop It is' pertment to mentlon here that at the time

& .@_ 2 m_@‘s’
% 5

F 4

of booking, the._" respondent and / their  authorised

> .
o5

person/representatwe assured the complamant that they will
provide the escalator f?r tg;ne;second ﬂoor but. on the spot there is
only stair. The resp_er;dent has-misled the complamant by
suppressing true and MateNartadiSand played fraud and cheated
with the complainant. On the spot there is no facility of escalator.
It is submitted that there is delay of one and half years for
delivering the possession of the above said shop. However, the

possession has not been delivered to the complainant till date

and only an offer of possession letter with inflated demands has
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been received. That the complainant has invested his hard-
earned money in the above said commercial unit but the
respondent with their vested interest grabbed the said amount
and did not deliver the possession because they have not
completed the project well within prescribed time period and
still the project is uncompleted.

That it is pertinent to mentxon he,re that the respondent as per

.;' »& _mﬁ -'"'.(;L

their own accord and conveg%en mentioned the terms and
o ’\3;?;4%'

conditions one 51ded ln t:her *huyers agreement, which is

o }w«w

absolutely illegal and unlawful That}heﬁres;)ondent deliberately
violated the terms and condltlons of the allotment as well as
buyers agreement and nelther dellvered pos-sessmn of the said
commercial unit nor glven the penaIty on the delayed period only
to cause wrongful loss to the complémant and to gain wrongfully
themselves.

That the conduct er part of reSpondent regarding delay in
delivery of possesswn of the sald commert:lal ‘unit has clearly
manifested that he never ever had any .mtentlon to deliver the
said commercial unit on time as agreed. It is also clear from the
facts that all the promises made by the respondent at the time of
sale of the said commercial unit were fake and false. The

respondent had made false, fake, wrongful and fraudulent

promises just to induce the complainant to buy the said
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commercial unit on the basis of its false and frivolous promises,

which he never intended to fulfil.

Relief sought by the complzainant:

L

ii.

iil.

Reply by the respo_ndent. -

i

To direct the respondent to deliver the possession of
commercial shop after completion of work.

To Direct the respondent to make the payment of penalty for
delaying the possession at Rs:40/- per sq. ft. per month at
market prevailing rate by the authorlty

To Direct the respongLeﬁ ”"’*W ecute the conveyance/ sale

deed of the above’ sald umt. 3 1(‘ 2l N

The respondgnt' sfﬁbmi_tte_d\tha"t;tompiainaht has filed the
present coniplairit seeking ir;terest, compensation etc,
ostensibly on the<ground that the i‘éependent has delayed
delivery of possession of the shop:booked by the complainant,
in the commercial pro;ect bemg developed by the respondent
in sector 92, Gurg::u’m,i known as “Spaze Tristaar”. It is very
respectfully submi__tted__ that neither the application form nor
the buyer’s agreement executed by the complainant and the
respondent, provides for any specific date for possession.
Thus, the allegation of the complainant that possession of the
shop was to be delivered within a period of 60 months from

the date of execution of the buyer’s agreement is unfounded

and totally baseless. The respondent never promised that
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ii.

iil.

possession would be delivered in 60 months from the date of
execution of the buyer’s agreement and never authorised any
representative /broker to make any such promise on its behalf.
It is respectfully submitted that so far as delivery of physical
possession of the unit in question is concerned, it was
contemplated in clause 11 (a) of the buyer’s agreement dated
13.10.2014 that respondentwould endeavour to complete the

construction of the prOJe'

project has been reglstered under the Act and application
dated 28.12. 2020Vh;sé been ﬁled by the respondent for the
extension of the penod of reglstratlon It is respectfully
submitted that possessmn of the«iunit has been offered to the
complainant in acco:dance w1th the buyer's agreement within
the period of regletretlen under the Act, subject to force
majeure conditions ena“eventsfbeyo'nd the power and control
of the respondent. It i:s{pertiq”eni% to Igegtion"here that the time
contemplated for.completion of the poroiect has not lapsed yet.
That the compleihant had opted for a partly time bound,
construction linked plan in which the first three payments are
construction linked while the remaining instalments are

payable upon achievement of the milestones provided therein.

The complainant has been irregular in payment of instalments
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and consequently, the respondent has levied interest on
delayed payments, in accordance with the buyer’s agreement.
iv. That in the meantime, the respondent has registered the said
project under the provisions of the Act and the application
dated 28.12.2020 for extension of period of registration has
been filed. The certificate of registration and application for

extension of registration_eerﬁﬁ.ea e are appended.

v. That for the purposef:‘d r‘e?motlen construction and
'-"_'I- »zwg
development of the. pmJect referrea to above, a number of

. w.,...q

reqm’red to be obtamed from the

‘%

sanctions/ permls;;dhe were
concerned statgi;ojx'y authormes, It is respeetfully submitted
that once an apﬁ]iéatiori for grant of any permission/sanction
or for that rnatter building plans/zoning plans etc. are
submitted for approval inthe ofﬁce of any statutory authority,
the developer ceases to have any contrel over the same. The
grant of sanction /approval to any Slich apphcatlon/plan is the
prerogative of the concerned statutgry authority over which
the developer cannot exerc1se any influence. As far as
respondent is concerned, it has diligently and sincerely
pursued the matter with the concerned statutory authorities
for obtaining of various permissions/sanctions. Therefore, in
accordance with contractual covenants incorporated in

buyer’s agreement, the span of time which was consumed in
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obtaining the following approvals/sanctions deserves to be
excluded from the period agreed between the parties for
delivery of physical possession.

It is further submitted that merely because the Act applies to
ongoing projects which are registered with the authority, the
Act cannot be said to be operating retrospectively. The

provisions of the Act relie'dg.-i;:pon by the complainant for

&

seeking interest and oth;"&‘];?lfefs cannot be called to aid in
Pyl otit
R

derogation and in ne%atlon*ef .the prov151ons of the buyer’s

_

\...___- i g
B e

agreement. The ;nte%ﬂ % com : eﬁatory m@ature and cannot
be granted in derogatlon and in negatlon of the provisions of
the buyer’s agreer@ent It is further submltted that the interest
for the alleged delay demanded by the complamant is beyond
the scope of the buygr S agreement The complamant cannot
demand any interest of compensatlon beyond the terms and
conditions mcorporated in the btxyer's agreement

-'?. ! W

Itis further submltted that the developer has to undertake the

{ -‘-M
&

financial planmng of the project, on the bonaﬁde assumption
that all the allottees in the project shall make timely payment
of sale consideration in accordance with the respective
payment plans. Defaults on the part of the allottees, such as the
complainant has a deleterious and detrimental cascading effect

on the project as a whole which not only results in exponential
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increase in the project costs but also delay in the timelines for
its completion. In order to make up for the shortfall due to
defaulting allottees, the developer is compelled to obtain loans

from banks/financial institutions, at short notice at extremely

high rates of interest.

viii. That it is further submitted that the respondent left no stones

ix.

unturned to complete the Lonstructlon activity at the project

site but unfortunately du@»tq'it;he outbreak of COVID-19
RGN

pandemic and the varlou?s? J}eStI‘lCtIOI’lS imposed by the

governmental authontles thé. ccmstructlon activity and
business of the . company was 51gn1ﬁcantly and adversely
impacted and_;__ the:functioning of almost all the government
functionaries was ;lsb brought to a standstill.

That since the 3ndweek of Feb’rué—_iry 50'é0,"'the respondent has
also suffered devastaiihgly becausé of outbreak, spread and
resurgence ofk CQVID_-_-;_I_Q;in'tHie ye?r.:: '202%1. The concerned
statutory authorities héd earlie-r.-im_p‘osed arblanket ban on
construction activities in GurUgram..Subsequently, the said
embargo had been lifted to a limited extent. However, in the
interregnum, large scale migration of labour had occurred and
availability of raw material started becoming a major cause of

concern. That the hon'ble authority was also considerate

enough to acknowledge the devastating effect of the pandemic
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on the real estate industry and resultantly issued
order/direction to extend the registration and completion date
or the revised completion date or extended completion date by
6 months & also extended the timelines concurrently for all
statutory compliances vide order dated 27t of March, 2020. It
has further been reported that Haryana Government has

decided to grant moratormm to the realty industry on

comphances and 1nterest, "_ents for seven months to

Y

= 2 --Ic,-m'é';,é
September 30, 202& for all emstlng pmJects It has also been
a4 4 ,4 N %

mentioned extenswely in press L‘U‘verage that moratorium

period shall 1mply that such 1ntervemng pel‘lt}d from March 1,
2020, to Septe__r_;l_b"er 3@0, 2020, will -be considered as “zero
period”. \Z\ | | &

That it is further eubmitted that-:eégupation certificate dated
03.05.2021 has been lssued by Directorate of Town and
Country Planrung, Haryana, _Chandxgarh The respondent has
already delivered phys:cal possession to a large number of
apartment owners. It ;leedsl'-tofbe ‘e{nphasised that once an
application for issuance of occupation certificate is submitted
before the concerned competent authority the respondent
ceases to have any control over the same. The grant of

occupation certificate is the prerogative of the concerned

statutory authority and the respondent does not exercise any
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control over the matter. Therefore, the time period utilised by
the concerned statutory authority for granting the occupation
certificate needs to be necessarily excluded from the
computation of the time period utilised in the implementation
of the project in terms of the buyer’s agreement.

That the complainant was offered possession of the unit in
question through a letter sJ:Jf offer of possession dated
05.05.2021. The complaman,t@%;galled upon to remit balance
payment including delaye.ci payment charges and to complete
the necessary f;f§§11Ues?a;5u}néhwuon necessary for
handover of the »unlt in question to h1m However, the
complainant '-il}tegtiot}'ally refrained. from ' completing his
duties and obligations as enurﬁerated__irﬁhe buyer’s agreement

B

as well as the ActA\" ) L
That the complalnant has m'lfully reframed from obtaining
possession of the unit m quesnon, It appears that the
complainant dld not/_do not have adequate funds to remit the
balance paymeritg reélﬁi;site fbr é)bt;iliing possession in terms
of the buyer’s agreement. It needs to be highlighted that an
amount of Rs. 2,49,752/- is due and payable by the
complainant. It is pertinent to note that an offer for possession

marks termination of the period of delay, if any. The

complainant is not entitled to contend that the alleged period
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of delay continued even after receipt of offer for possession.
Consequently, the complainant is liable for the consequences
including holding charges, as enumerated in the buyer’s
agreement and for not obtaining possession. That it needs to
be highlighted that the respondent has credited an amount of
Rs. 39,579/- as GST Input credit to the account of the
complainant as a gesture of goodwﬂl The aforesaid amounts
Dol

have been accepted by t.h@k-corijplamant in full and final

"L

satisfaction of his alle&ed grlevances

47 g 3 P
Q{ '@" }1\ N |

E. Jurisdiction of the authorlty
13. The plea of the respondent regardmg re]ectlon of complaint on
ground of ]urlsdictlon stands re]ected The authorlty observes
that it has temtonal as Mell as sub]ect matter jurisdiction to

adjudicate the present.gomplai'ngt for thereasons given below.

o

E.l Terrltonal ]urlsdlctlon

et
S

As per notlﬁcanon no i/92/2017—1TCP dated 14.12.2017 issued
by Town and Country Plannmg_D_epal-'tment, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint.

Page 14 of 22



¥ HARERA

2 GURUGRAM Complaint No 2449 of 2021

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as'gié'r the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots ¢ or. buiﬁings, as the case may be, to the
allottees, or the common areu&cq m &ssocmt:on of allottees or the
competent author:ty, as the case ﬁgy be;~

Section 34~Funetlgns oftheﬁirthorlt)?
34(f) of the Act proviﬂes to gﬁsure c‘ﬁmphance of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules-and re_gulat:ons made thereunder.

F. Findings on the Relief ‘Sought ﬁled by the complamant

F.I Execution of conveyance deed

14. With respect to the conve“yant:e deed' the provision has been
made under clause 14 of the buyer s agreement and the same is

reproduced for ready reference

“14 C‘onveyance of the safd unit

The developer, its associates/subsidiaries shall execute a
conveyance deed to convey the title, of the said unit in
favour of the allottee(s), provided the allottee(s) has paid
the total consideration and other charges in accordance
with this agreement and the allottee(s) is not in breach of
all or any of the terms of this agreement.................
(Emphasis supplied)

15. Section 17 (1) of the Act dea!s with duty of promoter to get the
conveyance deed executed and the same is reproduced below:
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“17. Transfer of title.-

(1). The promoter shall execute a registered
conveyance deed in favour of the allottee along with
the undivided proportionate title in the common areas
to the association of the allottees or the competent
authority, as the case may be, and hand over the
physical possession of the plot, apartment of building,
as the case may be, to the allottees and the common
areas to the association of the allottees or the
competent authority, as the case may be, in a real
estate project, and the other title documents pertaining
thereto within specr)‘?ed penod as per sanctioned plans
as provided under the Iocal laws:

Provided that l’n the absence of any local law,
conveyancgs ‘deed. in fav ur_of the, allottee or the
association of rbe*ﬁ@llotf ees't o%e c‘omp”étent authority,
as the case m’ay be, under this sefhon sboH be carried
out by the promoter within three months from date of
issue of occupancy certifica te.”

On the other hand sectlon 19(1 1) of the Agt obligates the allottee
to participate towards reglstratlon of the conveyance deed of the

unit in question as proinded under SECthI’l 17(1) of the Act.

Keeping in view the above prows:ons the respondent is directed
to get the conveyance deed exerﬁted thhm a period of three
months from the'date of this order.

F.II Delay possession chllrges

In the present complaint, the complainant intends to continue
with the project and is seeking delay possession charges as

provided under the proviso to section 18(1) of the Act. Sec. 18(1)

proviso reads as under:

Section 18: - Return of amount and compensation
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Ifthe promoter fails to complete or is unable to give possession
of an apartment, plot or building, -
Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed

17. Clause 11(a) of the buyer’s agreement provides for time period

for handing over of possession and is reproduced below:

11(a) Schedule for possession of the Said Unit
The deve!oper based on its presentkplﬁns and estima tes and sub;ect

Building/Said Unit in termsr-,_.‘ f the “approvals (including the
renewal/extended penod described tﬁerern) and in accordance
with the terms of thi is, A%reemen,hunless there shall be delay or
failure due to department deldy or d anyarcumstances beyond

the power and cogf?m 0 ,thegev Iopj _‘ rForce Majeure conditions
including but not Imn 2d to reasons ment:oned inclause 11(b) and
11(c) or due to farlure of the AHotee(s) to pay‘in time the Total
Consideration 'or any part thereof and other. charges and
dues/payments ment:oned in this Agreement or any failure on the
part thereof and other. charges and duas/paymem:s mentioned in
this Agreement ¢ aran Y. fadure on the part of the Allottee(s) to abide
by all or any of the terms and conditions of th:sAgreement In case
there is any delay.on the part of the Allotee(s) in making of
payments to the Developerthen notwithstanding rights available to
the Developer elsewhere™in_ this Agreement, the period for
implementation of the project shaH also be.extended by a span of
time equivalent toggach delay on the pan; Of the Allottee(s) in

remitting payment(s) to the Developer.

18. Though the posséssi;qn cEause i_-s:giveﬁﬁi-’r}gﬁle; but the time period
is not mentioned w.r.t. to handover of possession. Therefore, the
due date is calculated from 60 months from the date of this
agreement, which is mentioned in clause 1.2 of buyer agreement.

The relevant clause is reproduced under:

“1.2 Escalation charges shall be computed at the expiry of sixty
months from the date of this agreement or at the time of offer of
possession (permissive or otherwise) whichever is earlier. The RBI
indexes for the month of execution of this agreement and for the
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month at the expiry of 60 months from the date of this
agreement/month of offer of possession (permissive or otherwise),
whichever is earlier, shall be taken as the opening and closing indexes
respectively to compute the escalation charges.

As per clause 1.2 of the buyer’s agreement dated 13.10.2014, the
possession of the subject apartment was to be handed over by of
13.10.2019. At the outset it is relevant to comment on the preset
possession clause of the agreement wherein the possession has

been subjected to all kl&&; t;:t;erms and conditions of this

agreement and the complau’ia its 1 et being in default under any

provisions of these’ ;greements and comphance with all
provisions, formallties and’ documentatlon as prescribed by the
promoter. The dra‘ftmg of this clause and incorporation of such
conditions are notonly vague and uncerta1§ lzut so heavily loaded
in favour of the premeter and agamst ;he aéllottee that even
formalities and docﬁ-tx_ggh"tanepg e.tc. as prescrlbed by the

promoter may malge th§ possesswn clause irrelevant for the
e

3.
o

purpose of allottee and the wmrmtment date for handing over
possession loses, its; m_e_ani_ng. Th_js__lis ju’sﬁ to comment as to how
the builder has misused his dominant position and drafted such
clause in the agreement and the allottee is left with no option but
to sign on doted lines.

Admissibility of delayed possession charges at prescribed
rate of interest: The complainants are seeking delayed

possession charges at the rate of 18% p.a. however, proviso to
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section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of mierest- [Proviso to section 12,
section 18 and sub-section (4) and subsectmn (7) of section
19] i ;
(1) For the purpose of praw§e't‘on3‘?&ﬁon 12; section 18; and sub-
sections (4) andA(7)of section, 19, the. interest at the rate
prescribed” shall:be the, S‘éqtelBank of India_highest marginal
cost of lending rate +2%.:.
Provided that}‘n case the 3‘t3te H&nk of In d:g margmaf cost of
lending rate. (MCLR) is not in use,. it shall be replaced by such
benchmark 7endmg rates which the State Banlg of India may

fix from tfme«to time for Iendmg to the generai pubhc
The legislature inits wisdom in the subordinate leglslatlon under

rule 15 of the rules has determlneﬂ the prescribed rate of
interest. The rate of intetrest S0 determined by the legislature, is
reasonable and if the Sﬂld rule is fellowed to'award the interest,

it will ensure unlform practlce m all the cases

Consequently, as per website of the State Bank of India ie.,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date ie., 22.02.2022 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate

+2% i.e., 9.30%.
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The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced

below:

“(za) "interest" means the rates of .interest payable by the

promoter or the allottee, as. themse may be.

Explanation. —For the purgose ﬂf t%;sdauseh—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of defab!t;.f shall .béwequal to the rate of
interest which the ,m‘omt:nte;c skaﬂbc habfe to pay the allottee,
in case of default. >

(ii) the interest payable by the pror‘rfoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amotnt or part thereof and interest
thereon is refunded and the interest payablé by the allottee to
the promater. shall be from the date the allottee defaults in
payment to the promoter till the date It is pdld, .

Therefore, mterest on.the wdglqyed Mpayments from the
complainants shall be charged at tfle prescribed rate i.e., 9.30%
by the responde;nt/_ﬁpro’r'_r_loternz.wl?‘zich is the same as is being
granted in case of d_é'iaj}ed, possesﬁon charges.

On consideration-of ‘the Qdoculf‘:’*ngfts' av'a'i'lable} on record and
submissions made by both the parties regarding contravention of
provisions of the Act, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. By

virtue of the agreement executed between the parties on

13.10.2014, the possession of the subject apartment was to be
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delivered within stipulated time i.e. by 13.10.2019. Therefore,
the due date of handing over possession is 13.10.2019.
Accordingly, it is the failure of the respondent/promoter to fulfil
its obligations and responsibilities as per the agreement to hand
over the possession within the stipulated period.

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with prov;so to section 18(1) of the Act on
the part of the respondent is: esta{;!}shed As such the complainant
is entitled to delay possessidn xcharges at prescribed rate of
interest i.e. 9.30% p a wef 13 10 2019 tlll the date of offer of
the possession 1e 05 05. 2021 be31des a perlod of 2 months i.e
upto 05.07. 2021 asper prov1510ns ofsectlon 18(1) of the Act read

with rule 15 ofthe»rﬁles

H. Directions of t’he 'a‘uthority“

Hence, the authorlty hereby passes thls order and issue the

following directions under section 37 of the Act:

i. The complainan_t is directed to pay ngsifanding dues, if any,
after adjustment of interest for the delayed period.

ii. The respondent shall pay the interest at the prescribed rate
i.e. 9.30% per annum for every month of delay on the amount
paid by the complainanc. from due date of possession i.e.
13.10.2019 till the date of offer of the possession i.e
05.05.2021 plus a grace period of 2 months
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iii. The respondent is also directed to hand over the possession

iv.

of the allotted unit to the complainant within a month after
adjustment of arrears of delayed possession charges detailed
above and receipt of amount due if any thereafter. It is further
directed to execute conveyance deed of the allotted unit
within a period of 3 months at the expenses of the
complainant on his depositing paying necessary charges with
regard to stamp duty/ reglstratlon charges as admissible and
administrative charges ;o %?Me tune of Rs.15000/- with the

respondent builder. .~ "7

z,z?«s

The respondent shall*‘ not charg:a anything from the
complainant whu:h is not the part of the agreement including
holding charge\s. : '

Complaint stands disposed of.

File be consigned foregistry.

(Vijay Kurfiar Goyal) y 2 (Dr K.K.Khandelwal)

Member A A Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 22.02.2022
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