
HARERA
li,ouRUGRRtr,l

BEFORE THI

Co plaint
and I

o 2460 of 201,8

of 2020

:AL ES'TATE REGULI

GURUGRAM

Date of

,TORY

lecisio

IHORITY,

12.07.2022

NAME OF THE
BUILDER

ANSAL HOUSING & CONS IRUCTII ,N LTD.

PROJECT NAMI ANSAL HEIGH' 's92 I

I
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all dispose of both the complaints ti
' in form CRA under sr3ction 3i1 of th

nent) Act, 20,L6 fhereinafter referr(

l Haryana Real Estate (Regulation i

after referred as "the rules") for vio

lerein it is inter alia prescribed th

or all its obligations, responsibilit

:r the agreement for !;ale executed i

ues emanating from them are sir

s) in the above referred mat.ters ar

rl Heightsg2" [group housing colon'

:led as i
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cl as "tt
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rt the p

es anrl

rter ser
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: allottt
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Chairman

Member

rove filed beforr

tate (Regulatior

Act") read witl
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;ection 11[a)(a

omoter shall b,

unctions to th

:tween parties.

nature and th

rs of the project

leveloped by th
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3.

ffiHARER,\
ffi. eunuGRAM

same respondent/promoter i.e., M/s Ansal Hou ng & Construction

Limited. The terms and conditions of the buyer's ag

the issue invoh,ed in all these c:ases pertains to failu

promoter to deliver timely pos;session of the units

award of refund the entire amount along wit

compensation. I '

The cletails of t,he complaints, reply to stptus, unit n

possession clau:;e, due date of possession, total sal

paid amount, anrd relief sought are given in the table

i eio;ea Nr*e;nd -1 AN
Location I 9r" situated at Sector 92, Gu

Possession Clause: - 29

: "The developer shall offer ;rossessron of the unit any time,

months from the date of execution of the agreement or u

the date of obtuining all the req,uired sanctions and ai

, commencetnent of construction, whichever is later subject
' dues by buyer and subject to force rnajeure cir'cumstances as

F'urther, there shull be a grace pteriod of 6 mionths allowed
and above the pe,riod of 36 months; as above in offering the 

1

l-
Occupatioir ceriinicate: - Not obtained

Note: Grace period is allowed being unqualified & inclucI

computilg lge clate of possessiorr.

ements, fulcrum of

e on the part of the:

n question, seeking

intertest anc[ the:

,, date of agreernent,

consideration, total

elow:

Sno. 
I 
Complaini rvo. a

I Case Title
I

I

__l
1. I Reply status

t No. 2460 of 2018

836 of2020

ANSAL HOUSING"& CONSTRUCTI
92" 

.situated 
at S'ector 92, G'

LTD. "Ansal Heights
m, Haryanzr

in a period of 36
ithin 36 months.from

roval necessary for
o timely payment of all
described in clau:;e 30.

to the developer over
of the unit."

hasis supplied

while

cR/2460/20L8

Monga Developers Pvt.
ttd. V/s Ansal Housing
& Construction Ltd.

,i

cR/836/2020

la Gulati V/s Ansal
ng & Construction

Reply received

05.02,20L9
ly received on
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5.

IlA.t?ER&
GUl?UGl?AM

!
I

Co rplaint I
and t],

o.2460of201B
;6 of 2020

2. Unit nr
B-1005

I annexure G, pg. 26 of
complaintl

Iannex
compli

E-1006

ure P1, pg. 20 of
intl

3. Date ol

buyer i

apartment
greement

07'.09.2012

[annexurr: G, pg. 23 of
complaintl

Iannex
compl;

28.06.201.2

rre PL, pg. 1,7 of
intl

4. Due
posses

date of
;ion

07'.03.2016

t i.e.,

(Note: 36 monttrs from (Note:

date (

28.06.',

month
allow,-"

unqual

28.12.201,5

36 months from
f agreement i.e.,

012 being later + 6

grace period
I being

fied)

5. Total
Consid
Total r

by
comDli

TSC: t 52,47,720/-

AP: t 73,66,492.1,5/-

TSC: r:

AP:13

13,36,010 /-
),93,724.1,1/-

6. Relief r ought Refu

paid

conn

the i
Corn

{10

1.

2.

nd entire amount
by the

:lainant along with
nterest.
pensation of
00,000/-

The aforesai

promoter on

executed bet'

the possessio

along with in

It has been dr

compliance

respondent i

complaints were filed by the c

account of yiolation of the apart

reen the parties in rerspect of said r

t by the due date, seeking awrard of

erest and compensat:lon.

cided to treat the said complaints i

f statutory obligations orr the

r terms of section 34(0 of the I

rmplair

nent t)

nit for

'efund

sanap

cart 01

ct whi

ents against the

yer's agreement

rot handing over

:re entire amount

ication for non-

the promoter/

, mandates the

Page 3 of 2 9
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ffiHARE
ffiGURUGI

authority ensu compliance of the obligations cast pon the promoters,

the all (s) a the real estalle agents under the the rules and the

regulatio made ereunder.

t(s)/allotteeIs)are

culars of lead case

Ltcl. are

ts of the allottee(s)

terest and mpensation.

tion, the amount

over the possession,

tabular form:

Construction Ltd.

complaints liled by the complain

r'. Out f the above-mentioned case, the

cR/8s6, t20 la Gulati V/:; Ansal Housing &

being ta nr into nsider:ation frcr determining the ri

The facts

also simil

qua refun

Proiect a

The part

paid by

delay p

fallt

the e

unit related

lars o

comp

,if

the project, the details r

ainant(s), dater of propo

y, have been detailed in the fo

cR/83 tl2U20 Achla Gulati V/s Ansal Ho

Page4 of29
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Cor plaint N

and Eii

o.2460 of201B
6 of 2020

B. Area of he unit 1320 sq. ft.

[annexure P , pg. zcl rf complaintl

9. Date c

agreem(

execution of buyer's
nt

28.06.2012

[annexure P , pg. ti' lf complaintl

10. Possess on clause 29.

The developr

unit any tit
months fror
agreement t

date of ot

iiinctions a

commencen
fihichever
payment of c

force majeur
clause 30. F,

period of
developer o

36 months
possession o1

(Emphasis st

[page 26 of c

tr' shall a

fr€, with
t the dat

r within
ftaining
nd appt
rcnt
fs latet
ll dues tbl

z circums

rther, lil
5 mont,
ver and
os alict

'the unit.

ptplied)

omplaint

ffer possession of the

in a period of 36
e of execution of the
36 months from the
all the required

'oval necessary for
of conslruction,
' subject tct timely
,buyer and subject to

tances as describcd tn

ere shall be a grace
hs allowed to the
above the period of
tve in offerino the

1.1. Date of
demanc

upon
constru

tart of construction as per
raised by the respondent

commencement of
tion

L4.06.201,2

fannexure P , pg. 40 f complaintl

12. Due dat of possession 28.12.2015

[Note: 36 m
i.e., 28.06.2r

grace perioC

>nths frc
t.l2 bein

allowed

m date of agreement
glater+6monlhs
being unqualified)
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B.

B.

HARE

GURUGI
Complal

ar
rt No. 2460 of 20L8
t 835 of2020

L3. Deli

till
COIT

y' in har

the dar

plaint i.e

ding over posserssion

e of filling of this

,11,.03.2020

4 years 2 months lL2 days

t4. Bas

atp
c sale co

tge 20 ol

tsideration as per BBA

complaint.
< 31,32,360 /-

15. Toti

cusl

I sale

omer lec

:onsideration a:; per
ger dated 23.02.201.9

< 43,36,0L0/-

[annexure P2, pg 34 of complaintl

1.6. Totr

COIT

ledl

rl amo
plainant
er dated

rnt paid

as per
23.02.2019

<38,93,724.7t/-

[annexure PZ,pg 3B of complaintl

17. 0ffe r of poss :ssion Not offered

Facts of t

The comp

a. Thatt

no. E.

Heigh

Const

Rs.4,5

four r

thirter

price r

thirty

agreel

and tL

b. Thata

afores

ne conl

lainant

1,3 COIII

1 006ac

.s; 92"

'uction

),954/-

nly) ar

)n tholl

ll'the fli

two tf

nent dz

€ I€SptO

s per cl

aid flzr

dent.

rlainant i.e. Ms. Achla Gulati had bool

measutring 13i20 sq. ft. in the pr

devel,oped by the respondent

Limited in Sector 92, Gurgaon for i

(Rupees four llakh fifty nine thousar

d an earnest money of Rs.6,13,27

;and t\ ro hundred seventy two only

rt in question,was Rs.31,32,360/-(Rr

ousand three hundred sixty onl,

ted 28,06.2012 was executed betw

e lbllowing submissionmade th

use 29 of the llat-buyer agreement,

was to be lhanded over by the

i

.. ;._: ... :.

L

in the complaint: -

ed a flat bearinlg unit

rject namely "Ansal

Ansal Housing 8r

booking amount of

d nine hundred fifty

Z/-(Rupees six laktr

, The total basic sale

pees thirty-one lakh

) and a flat-buyerr

len the complaLinant

1e possession of the

respondent to the

Page 6 of29
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petitione

agreement

responden

That thou

still the

months or

months a

the respon

That the

04.07.201

the respo

However,

flat.

Aghast by

dated 28.

amount pa

eight lakh

five paisa

That the p

the 6 mon

That with

extracted

the payme

That the

amount a

d.

e.

ob'

within 36 months from the date o

dated 28.06.2012 with a grace pe

fails to deliver the possession with

the petitioners had paid more th

ion which was to be delive

thereafter by 28.1.2|,1fi15 i.e., a fu

r 36 months, the sarne has not b

ent to the petitioners.

mplainant vide letters dated 0

sent through Asian Contec Ltd. (ot

t to deliver the

e respondent failed

he failure of the respondent, the pe

8.201,9 called upon the respond

d by the petitioners i,e., Rs. :38,93,

inety-three thousandi seven hundr

nly) along with intererst.

ject supposed to be completed ti

hs grace period), but till now the

ut completing the project the resp

ments from the cornplainant and

ts made by the complainant.

pondent herein is liable to pa

ting to the tune of Rs.llB,93,7

eight lakh inety-three thousand seven hund twen

PageT of29

Complaint N

and 83

2460 of 201,8

of 2020

r:.xecut on of flat

iod ol'

buyer

if the

possession

to deliver th

n36

months

nths.

960/o f the sale price,

bv2 06.201,5 i.e., 36

her g ce period of 6

n deli'v till date by

.07.20 B, 1,8.06.2019,

r flat yer) requested

the id flat/house.

poss€l sion of the said

tionen had, vide letter

tto und the total

4.55 / IRupees thirty-

cl twen -four and fifty-

28.tit. 015 (including

not completed.ject i

ndent ad fraudulently

lso c rged interest on

the l.

4.ss /
tal outstanding

(Rupees thirty-

-four and fifty-



ffi HARER'..

#. euntlGrtAM

five paisa ont[) as on 09.01.2019 excluding the a

the due date of the defaults, which is further

basis r-rntil tlhe debt owed to the petitioners is ful

h. That the respondent has ev,en failed to comply

buyer agreement and comrnitted default in pa

per rnonth for the delay in delivering possessi

terms of clause 29 <tf the flat buyer agreement.

are one of the many' examp,les of one-sided clau

buyer's agreen'rent lvhich are in favor of the buil

it is furi^ther stated the Hon'lble Supreme Court in

and Infra;structure Ltd, ys. Govindan

@2.q4.207e - SC): MANU/SC/0463/2019" has

said (lause cf,nnot be enforced by the builder.

That the respondent till now neither have com

have p:iven the possession of the flat in accordehave g;iven the possession of the flat in accorda

the flat buyr:r agreement. Therefore, the respon(

of Section 18(1) of the Real Estate fRegulati

Act,Zpl6 (hdreinafter referred to as 'REM') to

19(4) of ther RERA, 201,6 to be read with Rule L

nstat! (Regulation and DevelopmentJ Rule s,20

amount pairl by the petitioners along with inte

Relief sourght try the complainant: -

'fhe compltainant has sought following relief(s)

a. Direct the respondent to reiflund the amount paid

rate of interrest per annum on compounded

booking from the flat in question.

C.

9.

int No. 2460 of }CtlB

d 836 of2020

plicable interest from

ing on a day-to-day

discharged.

clause 34 of the flat

ent of Rs. 5 per sq. l't.

n as agreed by it in
at the said charges

s inserted in the flat

er, in this regar:d that

'Pioneer Urban Land

havan and Ors.

clearly held that the

leted the projerct nor

ce with the terms of

ent is liable by virtue

and Developrment)

be read with Section

of the Haryana Real

7 to return the entire

of 1.Bo/0.

long with prescribed

te from the date of

Page B of29



ffi'HARERi,
ffi; GURUGRAM

b. Compens

On the date

D.

11.

promoter abo

relation to s

Reply by the

The responde

a. That the p

law and

maintain

the prese

respectful

compensa

under Sec

201,6 (h

of the Ha

(hereina

Authority.

ground al

b. That even

action to

an erron

10.

ion of { 10,00,0 00 /-.

f hearing, the authrority explained to

t the contraventions as alleged to have be

ion 11[a) [a) of the act to plead guilty or n

ndent

t has contested the complaint on the follo

sent complaint is neither maintainable no

It is submittedl that the prer;r:nt

le before this Hon'bl: Authority. The com

t complaint seeking rrefund, interest ilnd co

y submitted that complaints perrtaini

ion and refund are to be decided by the Ad j

ion 71of the lleal Est;rte [RegJulation and Dr

rinafter referred to as the "Act" for skrort) rr

ana Real Estate (Regulation and Dev,elopnt

r referred to as the "llules") ancl not

The present complaint is liable to be dli

erwise, the complainant has no locus-s

e the present complaint. The present com

us interpretation of the provisions of the

nderstanding of the terms and conditioincorrect

Page 9 of29

2460 ot'2018
of 2020

e respondent/

n committed in

t to plead guilty.

ing grouncls.

tenable by,both

mplaint is not

lainant has filed

pensation. It is

to interest,

dicating Officer

velopment) Act,

ad with Rule 29

nt) Rules,2017,

this Hon'ble

on this

ndi and causc of

laint is based on

ct as well as an

of the buycr's

Con'lplaint N$.

and B:lb



ffiHARERIi
ffi" eunuGRp,rv

agreeirrent flated 28.06.2012, which is ev

submisrsions made in the following paragraphs o

c. 'lhat thre respondent is a public limited company

Companies l\ct, 1956 having its registered office

21 BarakhaLrnba Road, New Delhi - 110001. The

filed by the, respondent through its duly auth

named Mr. Vaibhav Chaudhary whose authori

hereto with this reply.'the above said project

licence, no;,7'6 of 2010 datecl 01.10.2010, which

Director General, Town & Country Planning, Cha

measuring 10.563 acres details of the same are

agreement, situated within the revenue estate

Gurugram, which falls within the area of

Manesar Urban Development Plan. The building

bec.n appr,oved by the DI'CP; Haryana vide

(BS) /201,2 l7 441 dated 03.05.20L2. Thereafter,

was granted the approval of firefighting schem

point of view of the housing colony measurin

Director, Haryana Fire Service, Haryana, Chandi

d. That the relief sought in the complaint by the co

false ilnd frivolous grounLds and he

discretiionary relief from this Hon'ble

Compla rrt No. 2460 of 201,8

836 of 2020

entiary from the

the present reply.

registered under the

t 606, Indraprakash,

resent reply is being

rized representative

letter is appended

lates and pertains to

as received from the

digarh over the land

iven in builder buyer

of Village Wazirpur,

r-92, Gurugram-

lan of the projerct has

emo No. ZP-671lJD

e respondent herein

from the fire safety

10.563 acres by the

plainant is based on

is not ntitled to have any

as the person notAuthori

Page 10 of29



Coniplaint N .2460 of 201B

of 20?0

h clean hands should be thrown out forthw th without going

erits of the case. However, the true facts of e case are that

'the project is ownecl by M/s fSG Buildens Pvt. Ltd., having

ed office at297 -A/4, lvlehrauli, New Delhi rnzhich owns a part

t.3 Kanal 14 Marla bezrring rectangle no.B1, Killa No.3/2 Min

L/2 Min (1-9), 7 (7-',r1, f3/1 (6-8), 13/2 (:,7-0), 14/1 (4-0),

17 (B-0), 14/2 [4-0) and M/s NCC Ur]ban Infrastructurr: Ltd.,

'egistered office at41., Nagarjuna Hillls, Hy,Cerabad -5Ct0082

ts the remaining/balance area of 40 Kanal and 16 Marlzr

1 in rectangle no.B1, I(illa Nos.6 (7-7),1,6/1 [5-0), 25,r1 15.-

) and rectangle no.B2, Killa Nos.10 (7-7) and 11 (B-0) failirrg

Wazirpur of Gurugram. The landowners have undcr an

agreed to grant, convey and transfer all their rights,

ts and interests jin developmer:rt, construction and

of the total permissible FSI on the land aforesaid to M/s

ojects Pvt. Ltd., having its registered office at 111, 1,t F-loor,

hawan, 22, Kasturba tGandhi Marg, New Delhi.

the Real Estate (Regulation of Devel,opment) Act, 2016 and

na Real Estate (llegulation of Deve:lopment) Rules, 2016

force, the respondents have decided and trave already bcen

' the registration of the project namr:d Ansals Fleights; with

: Authority.

Page 11 of29
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coming wi
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of land of
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having its
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comprisin

2), 15 (B-
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$ffi HARER, I

#- eunuennHl

That the cornplainants approached the respond

year 201,1. for the purchase: of an independent

res iden tial p roj ect "ANSAL FI EI GHTS" (hereinafte

"projtct") sitlrated in Sector-92, Village Wazir

submitted that the complainant prior to approa

had conducl.ed extensive and independent en

project and it was only after the complainant wa

with regard to all aspects of the proiect, including

capacity of tlhe respondent to undertake develop

the complainant took an independent and i

purchase the unit, un-influenced in any manner.

The complainant, in pursu;tnt to the aforesaid

allotterl an independent unit bearing no, E-1006,

sales area 1i}20 sq. ft., (122.63 Sq. mtrs.J in the p

HEIGHTS situated at Serctor-92, Gurugram.

consciously and wilfully opted for a constru

remittilnce of the sale consideration for the unit i

represented to the respondent that the comp

every instalment on time as per the payment sch

had iro realon to suspect the bonafide of

complainanlt further unde,rtaken to be boun

conditions c,f the builder buyer's agreement.

(,t'

t No. 2460 0f 2018

836 of2020

nt sometime in the:

nit in its upcomingJ

be referred to as the

ur, Gurugram. It is

ing the respondent,

iries regarding tht:

being fully satisfied

ut not limited to the

ent of the same and

I'ormed decision to

plication forrn, was

type of unit - 2 BHK,

ject named AI\,ISALIS

The complainants

ion linked plzrn for

question and further

ainant should remit

ule. The respondent

e complainanl.. The

by the terms and

Page 12 of29



Conlplaint N .2460 of 20 1B

of 2020

: submitted that despite there being a number of defaulters

tct, the respondent itself infused funds inl.o the project and

tly developed the project in question. It is also subrnitted

rstruction work of th,e project is swing on full mode and the

re completed within prescribed time period as given by the

I to the authority.

out prejudice to the aforesaid and ttre rights of the

[, it is submitted that the respondent woruld have hzrnded

rssession to the complainant within l.ime trad there been no

ure circumstances breyond the control olf the respondent,

)een several circumstances which w,ere absolutely beyond

control of the respond€nt such as orders dated 1,6.07.2012,

I and 21.08.201.2 of the Hon'ble Punjab & Haryana tligh

passed in civil writ petition no.20032 of 2008 through

shucking /extraction of water was; banned which js the:

lf construction process, simultaneously orders at diff'crcnt

;ed by the Hon'ble National Grr:en 'lt'ribunal thcreby,

;the excavation work causing air quality index being'worst,

rmful to the public at. large without admitting any liability.

these the demonetization is also one of the main factors to

iving possession to the home buyr:rs as demonetization

r"upt stoppage of work in many projects. 'fhe payrncnts

Page 13 of29
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h. It is furth

in the pro

has dilige

that the

work will

responde

That wi

responde

over the

force maj

there had

and out o

31.07.201,

Court dul

which th

backbone

dates pa

restrainin

may be h

Apart fro

delay in

caused a



,w
;a*+{r

HAREIT,{q

cURUGRh,M

especially to workers to only by liquid cash. The udden restriction on

withdrawals led the respondent unable to with the lilbour

compliance of other

That, it is submitted that the complaint is not ntainable or tenablr:

underf the eytes of law as the complainant has ot approached this

Hon'ble Authority with clean hands and has not isclosed the true and

material facts relates to thi:; case of complaint. T e complainant,, thu:;,

n hands and also hashas apllroached the Hon'ble Authority with uncl

suppressed and concealed the material facts an proceedings 'which

proceedings the question of entertaining the pre nt complaint rruoulrC

have not arising in view of the case law titled a S.P. ChenqalwrcLuq

in whi,ch the

but also upon the Hon'ble l\uthority and subseq

was taken by even Hon'ble National Commissio in case titled as Tat?t

Compla nt No. 2460 0f 2078
d 835 of2020

pressure. FIowever, the respondent is carrying its

spirit of the lbuilder buyer aigreement as well as ir

local bodies of Haryana Government.

have dirrect bearing on the very maintainability o

and if there had been disclosure of these

Hon'ble Apex Court of the land opined that non-

facts and do,cuments amourrts to a fraud on not ot

siness in letter anrl

purported complaint

material facts; anrl

isclosure of materizrl

y the opposite party,

.ently the same: vie',v

decided on,Z 5.09.20 13.

Page 14 of29
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That with

allegation

contentio

provisio

the Act

regi

retrospec ively. The provisions of the Act relied upon by thc

nt seeking refund, interest and compensation cannot becomplain

called int aid in derogation and ignorance pf the provisions of the

builder b r's agreement. It is further submitlted that the interest for

the alleg delay demanded by the complainant is beyond the scope of

agreement. The connplainant cannot demand any intcrcstthe buye

or compe sation beyond the terms and condi(ions in(orporated in the

builder b yer's agreement. However, in view of the law as laid down

Bombay High Court in case titleld as Neelkamalby the H n'ble

the liberty to the promoter /dgvelopef has been given

U/s 4 to ir

provision

timate fresh date of offer of possesiion whlle complying the

f Section 3 of RERA Act as it was opined fihat the said Act

is having prospective effect instead of re[rospective. Para

Complaint No. 2460 of 2018

and 836 of2020

ut admitting or acknowledging the truth pr legaliry of the

advanced by the complainant and without prejudice to the

s of the respondent, it is respectfully submitted that the

of the Act are not retrospective in nature. The provisions of

nnot undo or modify the terms of an agreement duly

executed rior to coming into effect of the Act. It is further submitted

that me ly because the Act applies to orrgoing projects 'wlrich

with the Authority, the Act cannot be said to be operating

named R

Page 15 of29
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no.B6 and 11,9 of the above said citation are very

regard.

That without prejudice to the contentions of

submitted tl'rat the present. complaint is barr

complainant has alleged thaLt due date of posse

said unit was in ]une 2015; therefore, no cause

favour of the complainant, if any, the same was

201,5; thus, t)re present complaint is barred by la

I Ion'ble Auttrority lacks jurisdiction.

m. It is submitted that several allottees, including t

defaulted in timely remittance of payment of i

essential, crucial and an indispensable

conceptualisation and de'uelopment of the

Furthermore, when the proposed allottees defau

as per scheclule agreed upon, the failure has a

the operation and the cost for proper execution

exponentially whereas enormous business I

respondent. The respondent, despite default of

diligently and earnest pursued the developm

question anri has constructed the project in que

as possible. It is further submitted that the respo

l.

registration with the Authority of the said projec

Page 16 of29

r No. 2460 0f 2018

835 of2020
Complai

uch relevant in this

e respondent, it

by limitation, Ther

on in respect of ther

f action is arisen irr

n the month of'June:

of limitation arrd thel

e complainant, have

lment which was an

requirement fo r

roject in question.

ted in their Pa)/ment

scading effecting on

the project increase

befall upon the

everal allotter:s has

nt of the project in

ion as expeditiously

dent had applied for

by giving afresh date
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for offeri

possessio

no illegal

The Cent

control o

of the bui

to pay in

EDC, IDC

charges i

EDC, IDC

agreed tcr

/addition

additiona

It would

Complaint No. 2460 of 2018

and 836 of2020

g of possession, and complainant would be offered for the

soon. [t is evident from the entire sequence of events, that

he respondent, it is specifically mentioned in clause -7 & u

ler buyer's agreement, vide which complainant was agreed

,dition to basic sale price of the said unit. She is liable to pay

gether with all the applicable interest, incidental and othcr

lusive of all interest on the requisite bank guarantces for

r any other statutory'demand etc. The con'lplainant further

pay his proportionate share in any future enhancement

I demand raised by authorities for thr:se charges even if such

demand raise after sale deed has been executed.

relevant to mention here in case titled as Mn Abhishek

by the Hon'ble Authority, in para iro.36, i{ was held by the

thority that the authctrity came across that as per clause 13.-l

ent has agreed to ofJer the possession of the said apartment

ty can be attributecl to the respondent. The allegations

levelled the complainant erre totally baseless. Thus, it is ntost

respectfu submitted that the present corrrplaint deserves to be

dismiss at the very threshold,

Government levied such taxes, which are still beyond the

Hon'ble A

the respo

Page17 of29
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within a period of 42 months from the date of app

and/or fulfillment of preconditions imposed thereu

period, The bililding plan for the proiect in ques

23.07.2013 v,thich containeat a prec,ondition un

respondent slnould obtained c:learanc:rz from Minis

Forest, Government of lndia before starting cons

said environment clearance.for the project in que,

12,1-2.20L3 containing a pre-condition of obtaini

approved b.v fire departrnent before startin,

respondent obtained the said approval on 27.11.2

date of possesslon comes out to be 27,71.2078 a

been delayec{ by 3 months and 73 days till the da

12. Copies of all thr: relevant docuLments have been fil

record. Their authenticity is not in dispute. Hence,

decided on the Lrasis of these undisputerl documents

by the pafties.

13. The appllcation filed in the forrn CAO with the adjud

being transferred to the authority in view of the jud

Promoters and Developers ,Pvt Ltd Versus Sta

SLP(Civil) No(s). 3771-3775 OF 2027J, the issu

whether the au[hority shoulcl proceed further

application in the form CRA for cases of refund a

interest in case allottee wishes to withdraw from th

the pronioter to give possession as per agreemen

Page 18 of29

r No. 2460 0f 2018

836 of 2020

val of building ,olans'

der + 180 days llrace'

n was approved on

r clause 17(iv) that

of Environmen't ancl

ction of project. Thet

tion was granted ort

fire safeqt plan dulst

construction, The

4. Therefore, the due

d the possessio n has

e of decision...."

and placed o,n thr:

he complaint can be

nd submission made

cating officer and on

;ement M/s Newtech

of U.P. and Ors.

before authority is

thout seeking fresh

ong with presr:ribed

project on failure of

for sale. It has been
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deliberated i

titled Harish

there is no

different heacl

authority.

Keeping in vie

M/s Newtech

Ors. (Supra)

allottee wish

to give posses

fact whether a

want to proce

Court in case

of 2079 d,

in the admin

merely due to

the authority

pleading and

proceedings.

f urisdiction

The applicati

ground of juri

territorial as

complaint for

1,4.

E.

15.

E. I Terri

Page 19 of29
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and 836 of2020

the proceedings dated 1.0.5.2022 in CR 
fo. 

S6SS/2021

oelVersus Adani M2KProjects LLf and wfs observed rhat

aterial difference in the contents of the forms and the

ngs whether it is filecl before the adjudicating officer or the

the judgement of Hon'ble Supreme Court in case titled as

romoters and Developers Pvt Ltd Vzrsus State of U.P. and

he authority is proceeding further in the matter urhere

to withdraw from the project and the promoter has lailed

ion of the unit as per agreement for sale irrtespective of the

plication has been m;rde in form CACI/CRA. Both the parties

further in the matter accordingly. The Hon'ble Supreme

Varun Pahw,av/s Remu Chaudhary, Civil appeal no.2431

on 07.03.2079 has ruled that procedures are hand made

tration of justice and a party should not suffer injustice

some mistake or negligence or technicalities. Accordingly,

s proceeding furthen to decide the matter based or-r the

submissions; made by both the parties during the

the authority

n of the respondent regarding rejection $f complaint on

diction stands rejected, The authorlity obsfrves that it has

ell as subject matter jurisdiction to adjudicate the prr3SCnt

he reasons given below.

al iurisdiction
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As per ndtification no. 1/92 /2017 -ITCP dated 14.12

and Country JPlanning Department, the jurisdi

Regulatory Authority, Gurugram shall be entire Gu

purpose with olfices situated in Gurugram. In the pr

in question is situated withinL the pl;rnning area

'['herefore, this authority has cr:mplete territorial ju

the present complaint.

E. II Subiect rmatter iurisdict.ion

Section ll(4)(a) of the Act, 2).016 provides

responsible to the allottee as per agreement

reproduced as hereunder:

Section 71

'i+1 
rn, profftoter shall-

(a) be responsible for all obligations, responsibili
under the: provisions of tht's Act or the rules and
thereundetr or to the allottees as per the agreement
associatir,tn of allottees, as the case mey be, till the co,

apartments, plots or buildinlTs, as the (:ase may be, to t
common oreas to the associa'tion of allottees or the
as the cas,e may be;

Section 3 4-Functions of the Authority:

3a(fl of t,\e Act provides to ensure compliance of th
upon the promoters, the allottees and the real estate
Act and tlte rules and regulations made thereunder.

So, in view of the provisions of the Act quoted ab

complete juriscliction to decidre the complaint rega

of obligations by the promoter leaving aside compe

decided by the adjudicating officer if pursued by

later stage.

1.6

t7.

18"

int No. 2460 of 2Ct1,B

d 836 of2020

201,7 issued by Town

ion of Real Estate

gram District for all

rent case, the project

f Gurugram District.

sdiction to de;rl with

that e promoter shLall

for sa Section 11(a)(a)

and functions
ulations made
sale, or to the

veyance of all the
allottees, or the

petent authority,

obligations cast
'nts under this

ve, the authority has

ing non-complianc:e

sation which is to be

e complainants at a

Page 20 of29
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Further, the a

to grant a reli

passed by the

Private Limi

of M/s Sana R

SLP (Civit)

laid down as

ou

20. Hence, in vie,vrr

Court in the

entertain a co

refund amoun

F. Findings on t
F.l Refund enti

21. In the present

project and is

T9,

Complaint No. 2460 of 2018

and 836 of2020

thority has no hitch in proceeding vyith the complaint and

f of refund in the prersent matter in view of the judgement

on'ble Apex Court in Newtech Promoters and Developers

Vs State of U.P. and Ors. (Supra) and reiterated in case

Itors Private Limited & other Vs Union of India & others

73005 of 2020 decided on 72.05.2022wherein it has been

der:

"86. F, the scheme of the Act of which a detail/d refererlce has been
taking note of power of odjudicotion ctetineatld with the
authority anfl adjudicating officer, whqt finally culls out is

made o

regula
that al 'gh the Act indicates the distinct expr,essions l[ke 'refund',
'interest 'penalty' and'compensation', a conjoint reoding of Sections 1B
and 1-9 rly monifests thot when it comes to refuncl of the fimount, and

the refund amount, or directing payryent of interest forinterest
delayed elivery of possgssion, or penalty and inteNetst therlon, it is the
regula authorigt which has the power to examinr:: and determine the

seeking
of a complqint. At the sante time, when it comes to d question of
he relief of odjudging compensation and interest thpreon under
L2, 74, 18 and 79, the atljudicating offic*r exclusiltely has the
determine, keeping in view the collective rending of Section 71-

odjudi ng officer as ptayed that, in our view, mojintend tQ expond the
ambit q d scope of the.pg.wers and functions of the adjudicqting officer
under St tion 71 and thatwouldbe againstthe mandate of the Act 2016."

Sections
power
read wi
1,8 and

Section 72 of the Act. if the adjudication rlnder Seclions 72, 1.4,

9 other than compensation as envisaged, if exte[tded to the

f the authoritative pronouncement of the Hon'ble Suprerne

es mentionerd abover, the authority has the jurisdiction to

plaint seeking refund of the amount and interest on the

e relief sought by the complainanlts

amount paid by the complainant Along wittr the interest

mplaints, the complainant intends to withdraw from the

seeking re,turn of the amount paid by him in respr:ct of'

Page 2l of 29
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23. The

this

subject unit along with interest at the prescribed r

section 1B[1) of'the Act. Sec. 1B(1) of the Act is repr

reference.

"Section lB: - Return of amount and compe
1B(1). If the promoter fails t.o complete or is unable
an apartr,nent, plot, or build,ing.-
(a)
n accordar)ce with the te:rms of the agr:iimentfor sale
bQ, duly colnpleted by the date specifted therein; or
(b)
ue to discontinuance of
suspension or revocation

his business os a deve
o,f the regi,stration under

other reo.;on,
he shall be liable on dentand to t:he allottees, i
wishes tct withdraw from the projec't, without prej
remedy available, to return the amount received b
that apartment, plot, building, as lhe case may
swch rate as may be prescribed in this behalf incl
in the manner as provided under this Act:

Provided that where an allottee does not intend to
project, he shall be paid, b1t the promoter, interest
delay, till the handing over of the possession, ot s
prescribed."

22. Clause 49 of the apartment buyer agreement (

provides for harrding over of possession and

"29.
The devel,cper shall offer pos:session oJ'the unit any ti,
of 36 months from the date of execution of the
36 months from the date o.f obtaining all the req
opproval necessary for commencement of const
is later subject to timely pay,ment of all dues by buyer
majeure c'ircumstances as described in clause 30. Fur
a grace period of 6 months allowed to the devel,
the period of 36 months as'above in offering the

authority has gone throug;h the possession cla

is a mattr:f very rare in nature where bu

mentioned the date of handing over possession

Page 22 of 29

int No. 2460 of 20LB

d 836 of2020

te as provided under

uced below for ready

give possession of

', as the case may

'r on account of
is Act or for any

case the allotteet
ice to any other

him in respect oJ?

with interest al:
ing compensation

ithdraw from thet

every month of
h rate as may be

(Emph supplied)

n short, agreerment)

uced below:

::, within a period'
ent or within

sanctions and'
'ion, whichever
subject to force'
', there shall be

over and above
of the unit."

se and observr:s that

lder has speclificalJly

ther than specifying
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I

period from fome specific happening of an evernt such as signing of
I

apartment bufzer agreement, commencement of construction, approval of

building plan letc. This is a welcorrre step, and the authority appreciates
I

such firm cofnmitment by the promoter regarding handing o\,,er of
I

possession bup subject to otrservations of the authority given below.
I

At the outset, [t is relevant l.o comrnrent on the preset possession clause of
I

the agreemenf wherein the possess;ion has been subjected to all kinds of
I

terms and cbnditions of this agreement and application, and the
I

complainants I not being in defarult under any provisions of these
I

agreements f,nd compliance with all provisions, [ormalities ancl
I

documentatioh as prescribeld by the promoter. The drafting of this clause
I

and incorporaltion of such conditions are not only vague and uncertain but
I

so heavily loaped in favour of the promoter and against the allottee that
I

even a sin8l[ default by, the allottee in fulfilling formalities and

documentatiofs etc. as prescribed by the promoter may make thc

possession c{ause irrelevant for the purpose of allottees anrl the
I

commitment Hate for hanrling over possession loses its meaning. 'l'he
I

incorporationlof such clause in the buyer's dgreerrLent by the promoter is

just to evade 
fhe 

liability towards timely delivery of subject unit and to

deprive the alf ottee of his right accruing after delay in possession. .l'his 
is

I

just to commelnt as to how l.he builcler has misusec[ his dominant posrtion
I

and drafted s{ch mischievous claus;e in the agreennent and the allottce is
I

left with no ofltion but to sign on the dotted lines.
I

Due date of 
lhanding 

over possession and admissibility of grace

period: The 
{romoter 

has proposed to hand over the possession of thc

apartment within a period of 36 months plus 6 months from date of
I

Page ?3 of ?9
I

I

I

Complaint No. 2460 oi 2018

and 836 of2020

24.

25.



ffiI{AREII&
ffi eunuenAM

agreement or th,e date of commt:ncement of constru

is later. The authority calculated due date of pos

agreement i.e., 28.06.2012 being later. T'he period of

28.06.2015. Since in the present matter the BBA in

reason for grace period/externded period in th
Accordingly, thi: authority allows this:grace per

promoter at this stage.

26. Admissibility of refund alon;g with prescribed

complainant is sreeking refund l-he amorunt paid by

rate of interest. [{owever, the allottee intend to with

and is seeking refund ol'the amount pa.id by him in

unit with intere:;t at prescribed rate as provided und

Rule 15 has been reproduced ar; under:

Rule 15. l'rescribed rate o,f interest:- [Proviso to
18 and sub-section (4) anal subsection (Z) of
(1) For the purpose of proviso to section L2;

sections (4) and (7) of section 19, the "int
prescribed" shall be the State Bank of India hig
lendt'ng rate +20/0.:

Provided that in case the State Bank of Ind,
lendt'ng rate (MCLR) iis not in use, it shall be

benchmark lending rates which the State Banko
time to time for lendingy to the ge'neral public.

27. 'l.he legislature in its wisdom in the subordinate

provision of rule 15 of the rules, has rCetermined t

interest. The rate of interest so determined by the le

and if the said rule is followed to award the interest,

practice in all the cases.

28. Consequently, as per website of the State

the marginal rcost of lending rate (

Page24 of 29

rrt No.2460 of Z0lB
836 of 2020

on which whichever

ion from the date of

6 months expired on

rporates unqualifierl

possession clause.

of 6 months to the

te of interest: The

em at the prescribed

raw from the project

spect of the srubject

r rule 15 of the rules.

ion 12, section
1el
n 78; and sub-
t at the rate

t marginal cost of

marginal cost of
replaced by such
ndia may fix from

egislation undr:r the

prescribed rate of

slature, is reasonable

t will ensure uniform

ank of India i.e.,

short, MCLR) as on
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date i.e., 12.0

will be margi

29. The definitio

provides tha

promoter, in

31.

promoter sh

section is rep

"(za) "i
the all
Expla
(i) t

(ii) t

On considera

made by bottr

the authority'

section 11(4)

as per the a

between ther

apartment

far as grace

quoted abov

28.12.201,5.

Keeping in vi32.

from the proj

Page 25 of29
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CA

.2022 is 7.70o/o. Accorrdingly, the prescribed rate of interest

al cost of lending rate +20/o i.e.,9.7OoYo.

of term 'interest' as defined under rsection 2(za) of the Act

the rate of interest chargeable from the allottee by the

se of default, shall be equal to the raLte of interest which thc

I be liable to pay the allottee, in case of def4ult. The relevant

uced below:

terest" means the rates of interest payable' by the promoter or
; as the case may be,

tion. -For the purpose of this clause-
rate of interesi chargeable from the allottee by the promoter, in

of default, shall be equal to the rate of interest which the
oter shall be liable to pay the allottee, in cr.tse of default;

interest payable by the promoter to the allqttee shal/ be from the
the promoter received the amount or arly part thereof till the
the amount or part thereof and interesf thereon is refunded,

the interest payable by the allottee to the promoter$hatl be from
t, ate the allottee defaults in payment to the ptromorcl Ull the date
iti

ion of the documents available on rr3cord and submissions

e parties rilfarding contraventiof of pror,lisions of the Act,

is satisfied .tl1at the responclent is in contravention of the

a) of the Act b14 not hernding over possession by the dur: date

ement. By virtue of clause 29 of the agreement executecl

parties o4 28.06.201.2, the possr:ssion of the subject

to be delivered within stipulpulated tirne i..., by I., py f une 201 5. As

eriod is conc-erned, the same is allowed for the reasons

Therefore, the due date of handing over possession is

the fact that the allottee/complainant r,r,iish to withdraw

ct and is demanding return of the amount received by the

do
da
an

l

paid;"
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table above is

35.

Compla t No. 2460 0f 2018

836 of2020

promoter in respect of the unit with interest on failu e of the promoter to

accordance with thecomplete or inallility to give possession of the unit i

terms of agreernent for sale or duly completed b the date specifiecl

e Act of 201,6.therein, the matter is covered under section 1B(1J o

33. The due date of possession as per agreement for sal as mentioned iln tht:

rei

34.'l'he occupation certificate/completion certificate of

unit is situated has still not beren obtained by the r

".... The occupation certificctte is not available even

clearly an,tounts to deficiency of service. The allottees
wait indeJinitely for possession of the opartments al

e project where the

pondent/pronnoter'.

The authority is of the view that the allottees canno be expected to wait

nd for which he hasendlessly for talking possession of the allotted unit

paid a considerable amount towards the sale nsideration and as

observed by Hon'ble Supreme Court of India in I Grace Realtech Pvt.

Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5

on 11.07,2027

"25. The unqualified right o,f the allottee to seek r d referred Under
Sdction 1tl(1)(a) and Section 19@) of the Act is not
cdntingencies or stipulations thereof. It appears that
cdnscioustly provided this right of refund on demand a
ahsolute right to the allottee, if the promoter fails to

ependent on any

ive possession oJ'

of 2020 decided on

rc legislature has
an unconditional

BS of 2019, decided

on date, which
nnot be made to

tted to them, nor
can they be bound to take the apartments in Phase L the project......."

Further, the Hon'ble Supreme Court of India in t e cases of Newtech

Promoters anal Developers Private Limited Vs te of U.P. and Ors.

(supra) reiterated in case of M/s Sana Reoltors P te Limited & other

Vs Union of India & others SLP (Civil) No, 7300

1,2.05.2022. observed as under: -

Page'26 of 29

days on the dater of filing of the complaint.
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all

the

The promo

functions un

regulations

under sectio

give possessi

sale or duly

promoter is

project, with

amount recel

may be pres

Accordingly,

1L(4)[a] rea

is establish

amount paid

(the State

applicable

Real Estate

each payme

timelines p

37.

F.II Compe tion of { 10,00,000/-

Page27 of29
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the a menl plot or building within the time stipulatQd under the
terms
the C

amoun
Govern
Act wi

the agreement regardless of unforeseen events or ltay orders of
rt/Tribunal, which is in, either way not attributoble to the
'home buyer, the promoter is under an obligation lo refund the
on demqnd with interest at the rate prEscribed $y the State
ent including compensation in the manner providpd under the
the proviso that if the allottee does not wish to wiNhdrow from

he shall be entitled for interest for the period of delay till
handi over possession at the rate prescribed."

is responsible for all obligations, responsibilities, and

er the provisions of the Act of P01,6, or the rules and

de thereunder or to the allottees aF per agreement for sale

11,(4)(a). The promoter has failed to complete or unable to

n of the unit in accordance with the terms pf agreement for

mpleted by the date specified threrein. Accordingly, the

iable to the allottee, as he wishes to wit[rdraw from the

ut preiudice to any other remedy available, to return the

as

l"

v

k

AS

:(

ed by him in respect of the unit with interest at such rate as

bed.
i r.e non-compliance of the mandatrt contained in sr:ction
.: .\...

with section 18(11 oll the Act on the part of the respondcnt

As such, the complainant is entitled to refund of the entire

them at the prescribed rate of interest i.e., @ 9.700h p.a.

of India highest rnarginal cost o,f lending rate IN4CLIl)

on date +2o/o) as prescribed under rule 1$ of the Haryana

ulation and Development) Rule$, 201.7 flrom the date of

till the actual date of refund of the amount within the

ided in rule 16 of the Haryana Rules 2017 ibid.
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G.

46.

The complainant is seeking above mentioned relief

Hon'ble Supreme Court of lndia in civil appeal nos

titled as M/s Newtech Promoters and Developers

Up & Ots. (supra), has held that an allottee

compensation & litigation chargJes under sections 12

which is to be decided by the adjudicating officer as

quantum of compensation & litigation expense shal

adjudicating offiCer having due regard to the factors

72. The adjudicating officer has exclusive jurisdi

complaints in respect of compensation & legal ex

complainant is advised to approach the adjudicating

relief of litigation expenses.

Directions of the authority

Hence, the authority hereby passes this order and

direction$ under section 37 of the Act to ensure com

cast upon the promoter as per the function entru

under section 34(0:

i. The respondent/promoter is directed to refund

by it from the complainant along with interest

p.a. as prescribed under rule 15 of the H

(Regulation and Development) Rules, 2017

payment till the actual date of refund of the de

ii. A pefiod of'90 days is given to the responden

directions 5Jiven in this order and failing whi

would follo'w.
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