HARERA
& GURUGRAM

Complaint No, 2460 of 2014
and B36 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Date of decision: 12.07.2022

NAME OF THE ANSAL HOUSING & CONSTRUCTION L1D.
BUILDER
PROJECT NAME ANSAL HEIGHTS 92
s.No.| CaseNol Case title APPEARANCE

1 | CR/2460/2D18

Monga Developers Pvt. Lid. V/s Ansal Shri Sumit Mehta

CORAM:
Dr. KK Khandelwal

Housing & Construction Lid. | Smt. Meena Hooda
i CR/B36/2020 Achla Gulatt "i"',;'is Ansal Housing & Smt. Arun Kumar
Construction Lid Smt; Meena Hooda
Chairman
Shri Vijay Kumar Goyal Member
- ORDER

1. This order shall dispose of both the complaints titled as above filed before
this authority in form CRA under section 21 of the Real Estate (Regulation
and Development) Act, 2.(}_145' (hereinafter referrad as "the Act") read with
rule 28 of the Haryana Real Estate {EEguIatiun and Development) Rules,

2017 (hereinafter I'EF&rI;EE_I as "the Ifuleﬂ"] for violation of section 11{4)[{a)

of the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

namely, "Ansal Heights 92" (group housing colony) being developed by the
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same respondent/promoter ie, M/s Ansal Housing & Construction

Limited. The terms and conditions of the buyer’s ag

reements, fulerum of

the issue involved In all these cases pertains to failure on the part of the

promoter to deliver timely possession of the units
award of refund the entire amount along with
compensation. '

The details of the complaints, repi:.r_._tﬁ at‘a:l:us, unit na

L-n question, seeking

intertest and the

., date of agreement,

possession clause, due date of possession, total sale consideration, total

paid amount, and relief sﬂught;are'éivﬂ;'l in the table below:

Ii'rujec-t- Name and
Location

ANSAL HOUSING & CONSTRUCTI
92" sitnated ;l‘: Sector 92, G

L= s

N LTD. "Ansal Heights
gram, Haryana

-i“_nssessinn Clause: - 29

| "The developer shall offer possession of th;E:' unit any time,

manths from the dote of execution of the agreement or

the date of obtaining all the required sanctions and a
commencement of construction, whichever is later subject
dues by buyer and subject to force mnjﬂifmﬂiwmﬁmm a
Further, there shall be a grace period #Emuﬂu‘ allo
and above the period of 36 months as above in offering the

ithin a period of 36
ithin 36 months from
roval necessary for
timely payment of all
described in clouse 30
to the developer over
ossession of the umit”

(Emphasis supplied)

Occupation certificate: - Not obtained

' Note: Grace period is allowed being unquaﬁﬂed & Includ
computing due date of possession.

ed while

CR/836/2020 |

‘$no. | Complaint No. & CR/2460,/2018
Chne Title Monga Developers Pvt. | A
Ltd. V/s Ansal Housing | H
& Construction Ltd. LLc
1.  Reply status Reply received on
| 05.02.2019 12

Gulati V/s J'.n.sali
sing & Construction |

ﬁ.;e-pjhl}r received on
A0.2020
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v o GUEUGW and B36 of 2020
| 2. | Ueirag, B-1005 E-1006
' [ annexure G, pg 26 of | [annexure P1, pg 20 of
! complaint] complaint]
| | ¥ e otapestment 07.09.2012 28.06.2012 !
buyer ement
[annexure G, pg. 23 of | [annexure P1, pg 17 of
complaint] comgplaint)
i el osad | 07.03.2016 28122015
' possession :
(Note: 36 months from | (Note: 36 months from
date of agreement |e. date of agreement ie,
07.08.2012 being later + I 28.06.2012 being later + 6
[} mﬂhﬁlﬂ!rﬁr&m period | months grace  period
Lallowed | being | allowed heing
Jungualified) !unqualiﬁed]
5. | Total F = J TSC. ¥5247.720/- TSC: T 4336,010/-
i nrf::;:::: q | APIR73,6649215/- | | AP:338,93724.11)/-
by the | ]
complainant(s) B AW e .
6. | Relief sought 4 L. Refund entire amount | 1. Refund entire amount
“ | paid by the - paid by the
|+ complainant along complainant along with
with the interest. . the interest,
w i 3 ' - 2. Compensation of
| -8 2 10,00,000/-

4. The aforesaifl complaints were filed by the complainants against the
promoter on| account of violation of the apartment buyer's agreement
executed between the parties in respect of said unit for not handing over
the possession by the due date, seeking award of refund the entire amount

along with interest and compensation.

5. It has been decided to treat the said complaints as an application for non-
compliance of statutory obligations on the part of the promoter/

respondent in terms of section 34(f) of the Act which mandates the
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authority to ensure compliance of the obligations cast

upon the promoters,

the allottee(s) and the real estate agents under the Act, the rules and the

regulations made thereunder.

6. The facts of all the complaints filed by the complainant{s)/allottee(s)are

also similar, Qut of the above-mentioned case, the particulars of lead case
CR/836/2020 Achla Gulati V/s Ansal Housing & Construction Ltd. are
being taken into consideration for determining the rights of the allottee(s)

gua refund the entire amuuntalﬁﬂﬁu&ﬂl]ntereﬁt andjcompensation.

-l-\.‘I-I

A. Project and unit related details

%
iy

7. The particulars of the project, the dEfﬁi.‘ilﬁ@fﬁH]E consideration, the amount

paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:

CR/836/2020 Achla Gulati V/s Ansal Housing & Construction Ltd,

[ Sr. | Particulars

Porate

| No.
IT_N;;mE of the prﬂj'_ect “Ansal Heights, 92", Sector-92, Gurugram
2 | Totalarea oFenditigich d | Th 0.863 acres

3, : Nature of the project ‘Grouphousing coleny

4. DTCP license no,

76 af 2010 date
30.09.2020

5 Name of licensee

o e =

1 01.10.2010 valid up to

e e et | AW T T W

|SG Builders Pvt. [Lid. & anr.

i, Registered/not registered

Not registered

e

F Unit no.

E-1006

[annexure P1, pg 20 of complaint]
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8. Area of the unit 1320 5q. .
|annexure P1, pg. 20 of complaint)
9. Date execution of buyer's [ 28062012
SgLeamt [annexure P1, pg. 17 of compaint]
10. | Possession clause 29.
The developer shall offer possession af the
wnit any time, within a period of 36
manths from the date of execution of the
agreement or within 36 months from the
date of obtaining all the required
| sanctions and approval necessary for
commencemert of  construction,
whichever 'is later subject to timely
F payment af ail dues by buyer and subject to
force majeure circumstances os described in
clouse 3. Further, there shall be a grace
period of & months allowed (o the
developer over and above the period of
36 months as above (0 offering the
possession of the unit,”
{Emphasis supplied}
[page 26 of complaint]
11 | Date of start of construction as per | 14.06.2012
demand raised by the respondent
upon COMMENCEMEnt of
construstion [annexure PZ, pg. 40 of complaint]
12, | Due date of possession 28.12.2015
(Note: 36 months from date of agreement
le, 28.06.2012 being later « 6 manths
grace period allowed being ungualified )
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13 Delay in handing over possession | 4 years 2 months 12 days
tl the date of filling of this
complaint i.e, 11.03.2020

| 14. | Basicsale consideration as per BBA | $31,32,360/-
! at page 20 of complaint.
|
I

15 ITr:ul:uI sale consideration as per | $43,36,010/-

customer ledger dated 23.02.2019 [anexure P2, pgl34 of complainit]

| 16. | Total amount paid by the)}R38,93,72411/-
complainant as par customer.
ledger dated 23.02.2019

| 17. | Offer of possession 1 Not offered

[:E.FH'I'IEILIFE P2, pei 38 of complaint]

B. Facts of the complaint

The complainant has made the following submissiong in the complaint: -

a.  That the complainant i.e. Ms. Achla Gulati had booked a flat bearing unit
no, E-1006admeasuring 1320 sq. ft. in the prpject namely "Ansal
Heights 92" developed by the ‘respondent| Ansal Housing &
Construction Limited in Sector 92, Gurgaon for a booking amount of
R5.4,59,954 /- (Rupees four lakh fifty nine thousand nine hundred fifty
four only) and an earnest money of Rs.6,13,272/-(Rupees six lakh
thirteen thousand two hundred seventy two only). The total basic sale
price of the flat in question was Rs.31,32,360/-(Rapees thirty-one lakh
thirty-two thousand three hundred sixty only) and a flat-buyer
agreement dated 28.06.2012 was executed between the complainant

and the respondent.

b. Thatas per clause 29 of the flat-buyer agreement, the possession of the
aforesaid flat was to be handed over by the respondent to the
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within 36 months from the date of execution of flat buyer
dated 28.06.2012 with a grace period of 6 moenths if the

fails to deliver the possession within 36 months.

That thuuil the petitioners had paid more than 96% of the sale price,
5

still the p

months or

ession which was to be delivered by 28.06.2015 Le, 36
thereafter by 28.12.2015 Le., a further grace period of 6

months after 36 months, the same has not been delivered till date by

the respon

{ent to the petitioners.

That the tomplainant vide letters dated 09.07.2018, 18.06.2019,

04.07.2019

sent through Asian Contec Ltd. (other flat buyer) requested

the respuIdenl to deliver the possession of the said flat/house.

However,
flat.

he respondent failed to deliver the possession of the said

Aghast by the failure of the respondent, the petitioners had, vide letter

dated 28.0

8.2019 called upon the respondent to refund the total

amount pajd by the petitioners i.e., Rs. 38,93,724.55 /- (Rupees thirty-

eight lakh ninety-three thousand seven hundred twenty-four and fifty-

five paisa ¢

nly) along with interest.

That the project supposed to be completed till 28.12.2015 {including

the & mont

hs grace period), but till now the project is not completed.

That withgut completing the project the respondent had fraudulently

extracted f

ayments from the complainant and also charged intereston

the payments made by the complainant.

That the

amount a

espondent herein is liable to pay the total outstanding
regating to the tune of Rs.38,93,724.55/- (Rupees thirty-

eight lakh pinety-three thousand seven hundred twenty-fourand fifty-
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Relief sought by the complainant: -

The complainant has sought following relief(s)

.

Complgint No, 2460 of 2018
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five paisa only) as on 09.01.2019 excluding the agplicable interest from

the due date of the defaults, which is further accruing on a day-to-day

basis until the debt owed to the petitioners is ful

v discharged.

That the respondent has even failed to comply with clause 34 of the flat

buyer agreement and committed default in payment of Rs. 5 per sqg. ft.

per month for the delay in delivering possessi

terms of clause 29 of the flat buyer agreement.

bn as agreed by it in
T'hat the said charges

are one of the many examples of one-sided claudes inserted in the flat

buyer's agreement which are in favor of the builder, in this regard that

itis further stated the Hon'ble Supreme Court in
and Infrastructure Ltd.
(02.04.2019 - SC): MANU/SC/0463/2019" has
said clause cannot be enforced by the builder.

V5.

"Pioneer Urban Land

Govindan Raghavan and Ors.

clearly held that the

That the respondent till now neither have com

leted the project nor

have given the possession of the flat in accordahce with the terms of

the flat buyer agreement. Therefore, the respondent is liable by virtue

of Section 18(1) of the Real Estate (Regulaticn and Development)

Act.2016 (hereinafter referred to as 'RERA") to
19(4) of the RERA, 2016 to be read with Rule 1
Estate (Regulation and Development) Rules, 201

be read with Section
5 of the Haryana Real

7 to return the entire

amount paid by the petitioners along with interest of 18%,

Direct the respondent to refund the amount paid

along with prescribed

rate of interest per annum on compounded rate from the date of

booking from the flat in question,
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— GUEUGEM and 836 of 2020

b. Compensation of 3 10,00,000/-,

10. On the date pf hearing, the authority explained to the respondent/
promaoter abolit the contraventions as alleged to have been committed in
relation to section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent

11. The respondent has contested the complaint on the following grounds.

a. Thatthe present complaint is neither maintainable nor tenable by both
law and facts. It is submitted that the present complaint is not
maintainable before this Hon'ble Authority. The complainant has filed
the present complaint seeking refund, interest and compensation. It is
respectfully submitted that complaints pertaining to interest,
compensation and refund are to be decided by the Adjudicating Officer
under Sectiion 71 of the Real Estate (Regulation and Development) Act,
2016 (herginafter referred to as the “Act” for short) read with Rule 29
of the Haryana Real Estate (Regulation and Development) Rules, 2017,
(hereinafter referred to as the "Rules”) and not by this Hon'ble
Authority.| The present complaint is liable to be dismissed on this
ground algne.

b. That even ptherwise, the complainant has no locus-standi and cause ol
action to file the present complaint. The present complaint is based on
an erronegus interpretation of the provisions of the Act as well as an

incorrect yinderstanding of the terms and conditions of the buyer's
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agreement dated 28.06.2012, which is evidentiary from the
submissions made in the following paragraphs ofithe present reply.

¢. That the respondent is a public limited company|registered under the
Companies Act, 1956 having its registered office at 606, Indraprakash,

21 Barakhamba Road, New Delhi - 110001. The present reply is being

filed by the respondent through its duly authgrized representative
named Mr. Vaibhav Chaudhary whose authority letter is appended
hereto with this reply. The above said project relates and pertains to
licence no.76 of 2010 dated 01.10.2010, which was received from the
Director General, Town & Country Planning, Chandigarh over the land
measuring 10.563 acres details of the same are given in builder buyer
agreement, situated within the revenue estate|of Village Wazirpur,
Gurugram, which Rlls within the area of Sector-92, Gurugram-
Manesar Urban Development Plan. The building plan of the project has
been approved by the DTCP; Haryana vide memo No. ZP-671/]D
(BS)/2012/7441 dated 03.05.2012. Thereafter, the respondent herein
was granted the approval of firefighting scheme frem the fire safety
point of view of the housing colony measuring 10.563 acres by the
Director, Haryana Fire Service, Haryana, Chandigarh.

d. That the relief sought in the complaint by the complainant is based on
false and frivolous grounds and he is not @ntitled to have any

discretionary relief from this Hon'ble Authorify as the person not
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L

th clean hands should be thrown out forthwith without going

erits of the case. However, the true facts of the case are that

[ the project is owned by M/s JSG Builders Pvt. Ltd., having

its registered office at 297-A/4, Mehrauli, New Delhi which owns a part

of land of

3 Kanal 14 Marla bearing rectangle no.81, Killa No.3/2 Min

(2-10), 3/ /2 Min (1-9), 7 (7-7), 8/1 (6-8), 13,2 (7-0), 14/1 (4-0),
16/2(3-0]17 (8-0), 142 (4-0) and M /s NCC Urban Infrastructure Lud,,

having its fegistered office at 41, Nagarjuna Hills, Hyderabad -500082

which o

s the remaining/balance area of 40 Kanal and 16 Marla

comprising in rectangle no.B1, Killa Nos.6 (7-7), 16/1 (5-0), 25/1 [5-

2), 15 (8-0
in Village
agreemenik
entitlemer

ownership

) and rectangle no.82, Killa Nos.10 (7-7) and 11 [(8-0} failing
Wazirpur of Gurugram. The landowners have under an
agreed to grant, convey and transfer all their rights,
ts and interests in development, construction and

of the total permissible FSI on the land aforesaid to M/s

Samyak Projects Pvt. Ltd., having its registered office at 111, 1% Floor,

Antriksh B

hawan, 22, Kasturba Gandhi Marg, New Delhi.

That sincethe Real Estate (Regulation of Development) Act, 2016 and

the Haryana Real Estate (Regulation of Development] Rules, 2016

came into

force, the respondents have decided and have already been

applied for the registration of the project named Ansals Heights with

the Hon'bl

e Authority.
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f. That the complainants approached the respondent sometime in the
year 2011 for the purchase of an independent pnit in its upcoming
residential project "ANSAL HEIGHTS" (hereinafter be referred to as the
"project”) situated in Sector-92, Village Wazirpur, Gurugram, It is

submitted that the complainant prior to approaching the respondent,

had conducted extensive and independent enquiries regarding the
project and it was only after the complainant wag being fully satisfied
with regard to all aspects of the project, including but not limited to the
capacity of the respondent to undertake development of the same and
the complainant took an independent and ifformed decision to
purchase the unit, un-influenced in any manner.
g The complainant, in pursuant to the aforesaid application form, was
allotted an independent unit bearing no. E-1006 [type of unit - 2 BHK,
sales area 1320 sq. ft., (122.63 Sq. mtrs.) in the pfjoject named ANSALS
HEIGHTS situated at Sector-92, Gurugram., The complainants
consciously and wilfully opted for a construction linked plan for
remittance of the sale consideration for the unit i question and further
represented to the respondent that the complainant should remit
every instalment on time as per the payment schgdule, The respondent
had no reasen to suspect the bonafide of the complainant. The
complainant further undertaken to be bound by the terms and

conditions of the builder buyer's agreement.
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h. Itis further submitted that despite there being a number of defaulters
in the project, the respondent itself infused funds into the project and

has diligently developed the project in question. It is also submitted

that the comstruction work of the project is swing on full mode and the
work will be completed within prescribed time period as given by the
respondent to the authority,

i. That without prejudice to the aforesaid and the rights of the
respondent, it is submitted that the respendent would have handed
over the ppssession to the complainant within time had there been no
force majeure circumstances beyond the control of the respondent,
there had been several circumstances which were absolutely beyond
and out ofjcontrol of the respondent such as orders dated 16.07.2012,
31.07.2012 and 21.08.2012 of the Hon'ble Punjab & Haryana High
Court duly passed in civil writ petition no.20032 of 2008 through
which the| shucking /extraction of water was banned which is the
backbone pf construction process, simultaneously orders at different
dates passed by the Hon'ble MNational Green Tribunal thereby
restraining the excavation work causing air quality index being worst,
may be harmful to the public at large without admitting any liability
Apart from these the demonetization is also one of the main factors to
delay in giving possession to the home buyers as demonetization

caused abrupt stoppage of work in many projects. The payments
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especially to workers to only by liquid cash. The sudden restriction on
withdrawals led the respondent unable to cape with the labour
pressure. However, the respondent is carrying its business in letter and
splrit of the builder buyer agreement as well as in compliance of other
local bodies of Haryana Government.
. That it is submitted that the complaint is not maintainable or tenable
under the eves of law as the complainant has [not approached this
Hon'ble Authority with clean hands and has not disclosed the true and
material facts relates to this case of complaint. The complainant, thus,
has approached the Hon'ble Authority with unclean hands and also has
suppressed and concealed the material facts anfd proceedings which
have direct bearing on the very maintainability ofipurported complaint
and if there had been disclosure of these| material facts and

proceedings the question of entertaining the present complaint would

have not arising in view of the case law titled ag S.P. Chengalvarava
Naidu Vs. Jagan Nath reported in 1994 (1) SCC Page-1 in which the

Hon'ble Apex Court of the land opined that non-disclosure of material

facts and documents amounts te a fraud on not orly the opposite party,
but also upon the Hon'ble Authority and subseguently the same view
was taken by even Hon'ble National Commission{in case titled as Tata

Moters Vs, Baba Huzoor Maharaj bearing KP No.2562 of 2012
decided on 25.09.2013.
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put admitting or acknowledging the truth or legality of the

s advanced by the complainant and without prejudice to the

contentions of the respondent, it is respectfully submitted that the

provisions

the Act c

of the Act are not retrospective in nature, The provisions of

annot undo or medify the terms of an agreement duly

executed prior to coming into effect of the Act. It is further submitted

that me

ly because the Act applies to ongoing projects which

registered with the Authority, the Act cannot be said to be operating

retrospectively. The provisions of the Act relied upon by the

complainant seeking refund, interest and compensation cannot be

called intg aid in derogation and ignorance of the provisions of the

builder byyer’s agreement. It is further submitted that the interest for

the alleged delay demanded by the complainant is beyond the scope of

the buyer’
Or compet
builder bu
by the H

s agreement. The complainant cannot demand any interest

isation beyond the terms and conditions incorporated in the

yer's agreement. However, in view of the law as laid down

on'ble Bembay High Court in case titled as Neelkamal

U/s4toin
provision

named RE

g, the liberty to the promoter /developer has been given
timate fresh date of offer of possession while complying the
of Section 3 of RERA Act as it was opined that the said Act

A is having prospective effect instead of retrospective. Para
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no.86 and 119 of the above said citation are very rhuch relevant in this

regard.

| That without prejudice to the contentions of the respondent, it is
submitted that the present complaint is barred by limitation. The
complainant has alleged that due date of possession in respect of the
said unit was in June 2015; therefore, no cause of action is arisen in
favour of the complainant, if any, the same was {n the month of June
2015: thus, the present complaint is barred by law of limitation and the
Hon'ble Authority lacks jurisdiction.
m. It is submitted that several allottees, including the complainant, have
defaulted in timely remittance of payment of instalment which was an
essential, crucial and an indispensable | requirement for
conceptualisation and development of the project in question
Furthermore, when the proposed allottees defaufted in their payment
as per schedule agreed upon, the fallure has a cascading effecting on
the operation and the cost for proper execution of the project increase
exponentially whereas enormous business losses befall upon the
respondent. The respondent, despite default of |several allottees has
diligently and earnest pursued the developmeént of the project in
question and has constructed the project in question as expeditiously
as possible. It is further submitted that the respohdent had applied for

registration with the Authority of the said project by giving afresh date
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f HARERA Tl

for offering of possession, and complainant would be offered for the
possessioh soon. It is evident from the entire sequence of events, that
no illegality can be attributed to the respondent. The allegations
levelled By the complainant are totally baseless. Thus, it is most
respectfully submitted that the present complaint deserves to he
dismissed|at the very threshold.

n. The Centrpl Government levied such taxes, which are still beyond the
control of{the respondent, it is specifically mentioned in clause -7 & 8
of the builder buyer's agreement, vide which complainant was agreed
to pay in addition to basic sale price of the said unit. She is liable 1o pay
EDC, IDC together with all the applicable interest, incidental and other
charges inclusive of all interest on the requisite bank guarantees for
EDC, IDC gr any other statutory demand etc. The complainant further
agreed to| pay his proportionate share in any future enhancement
/additional demand raised by autherities for these charges even if such
additionalldemand raise after sale deed has been executed.

0. It would be relevant to mention here in case titled as Mr. Abhishek

Mohan pta Vs, M 20 ace Realtech [P i Eﬂmpfﬂfm

N L0944 ) 18, date of first hearing [13. 2019 decided o

12.03.2019 by the Hnn_’hle Authority, in para no.36, it was held by the
Hon'ble Atithority that the authority came across that as per clause 133

the respondent has agreed to offer the possession of the said apartment
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within a period of 42 months from the date of appréval of building plans
and/or fulfillment of preconditions imposed thereunder + 180 days grace

period, The building plan for the project in question was approved on

23.07.2013 which contained a precondition undgr clause 17(iv] that
respondent should obtained clearance from Ministry of Environment and
Forest, Government of India before starting constrirction of project. The
sald environment clearance for the project in question was granted on
12.12.2013 containing a pre-condition of obtaining fire safety plan duly
approved hy fire department before starting construction, The
respondent obtained the soid approval on 27.11.2004. Therefore, the due
date of possession comes out to be 27.11.2018 and the possession has
been delayed by 3 months and 13 days till the dage of decision...”

12. Coples of all the relevant documents have been filed and placed on the
record, Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

13. The application filed in the form CAO with the adjudjcating officer and on
being transferred to the authority in view of the judgement M/s Newtech
Promoters and Developers Pvt Ltd Versus State of U.P. and Ors.
SLP(Civil) Nofs). 3711-3715 OF 2021), the issu¢ before authority is
whether the authority should proceed further without seeking [resh
application in the form CRA for cases of refund ajong with prescribed
interest in case allottee wishes to withdraw from the project on failure of

the promoter to give possession as per agreement for sale, It has been
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deliberated inf the proceedings dated 10.5.2022 in CR No. 3688/2021
titled Harish Goel Versus Adani M2K Projects LLP and was observed that
there is no njaterial difference in the contents of the forms and the

different head|ngs whether it is filed before the adjudicating officer or the
authority,

14. Keeping in viey the judgement of Hon'ble Supreme Court in case titled as
M/s Newtech Promoters and Developers Pvt Ltd Versus State of U.P. and
Ors. (Supra) the authority is proceeding further in the matter where
allottee wishes to withdraw from the project and the promoter has failed
to give possession of the unit as per agreement for sale irrespective of the
fact whether application has been made in form CAQ/CRA. Both the parties
want to procegd further in the matter accordingly. The Hon'ble Supreme
Courtin case of Varun Pahwa v/s Renu Chaudhary, Civil appeal no, 2431
af 2019 decided on 01.03.2019 has ruled that procedures are hand made
in the adminigtration of justice and a party should not suffer injustice
merely due to|some mistake or negligence or technicalities. Accordingly,
the authority fis proceeding further to decide the matter based on the
pleading and| submissions made by both the parties during the
prﬂEEEdil:l-gﬂ.

E. Jurisdiction of the authni‘?t}f

15. The applicatign of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.

E. 1l Territorial jurisdiction
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16. Asper notification no. 1/92/2017-1TCP dated 14.12{2017 issued by Town

17

18

and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gumugram District for all

purpose with offices situated in Gurugram. In the présent case, the project
in question is situated within the planning area of Gurugram District
Therefore, this authority has complete territorial jugisdiction to deal with
the present complaint

E. 1l Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder;
Section 11

f:-!_,i' The promoter shall-

{a) be responsible for all obiigotions, responsibilifes and functions
under the provislons of this Act or the rules and fegulations made
thereunder or 1o the allottess os per the agreement for sale, or to the
association of allottess, as the case may be, till the corqvevance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
cammaoen areas to the association of allottees or the competent authority,
s the cose may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cust
upon the promoters, the allottees and the real estate pgents under this
Act and the rules and regulations made thereunder.

S0, In view of the provisions of the Act quoted abgve, the authority has

complete jurisdiction to decide the complaint reganding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a

later stage.
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19. Further, the apthority has no hitch in proceeding with the complaint and

20. Hence, in view

Z1.

to grant a religf of refund in the present matter in view of the judgement
passed by the Hon'ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. (Supra) and reiterated in case
of M/s Sana Realtors Private Limited & other Vs Union of India & others
SLP (Civil) No, 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:
"86, From the scheme of the Act of which o detailed reference has been

d teling note of power of edjudicetion delineated with the
outhority and edjudicating officer, what fnally culls out 15

authority which has the power to examine end determine the
of o complaint. At the same time, when {t comes to o question of

ambit and scope of the pawers and functions of the edjudicating officer
under Seption 71 and that would be against the mandate of the Act 2016,

f the authoritative pronouncement of the Hon'ble Supreme
Court in the cases mentioned above, the authority has the jurisdiction o
entertain a cofnplaint seeking refund of the amount and interest on the
refund amount,
Findings on the relief sought by the complainants

F.I Refund entire amount paid by the complainant along with the interest
In the presenticomplaints, the complainant intends to withdraw from the
project and is|seeking return of the amount paid by him in respect of
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subject unit along with interest at the prescribed rdte as provided under
section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for ready

reference,

‘Section 18; - Return of ameunt and compensation
168(1). If the promoter fails to complete or is unable tg give possession of
an apartment, plot, or building.-
fa) f
n accordance with the terms of the agreement for salelor, as the case may
he, duly completed hy the date specified therein; or
() il
e to discontinuance of his business as o develoger on account of

suspension or revocation of the regmr:an under ghis Act or for any

ather regson,
he shall be linble on demand to r.he allottees, i case the allottee
wishes to withdrow from the project, without prejydice to any other
remedy avallable, to return the amount received by him in respect of
that apartment, plot, building, as the case may beé, with interest at
such rate as may be prescribed in this behalf including compensation
in the manner as provided under this Act:

Provided that where an allottes does not intend to
project, he shall be paid, by the promoter, interest
delay, till the handing over of the possession, at su
prescribed.”

ithdraw from the

r every month of
A rate as may be

(Emphdsis supplied)
22 Clause 29 of the apartment buyer agreement (in short, agreement)

provides for handing over of possession and is repraduced below:

"29.
The developer sholl offer possession of the unit any t
of 36 months from the date of execution of the ag
F6 manths from the date of obtaining all the requ
approval necessary for commencement of cons on, whichever
islater subject to timely payment of all dues by buyer gnd subject to force
mafeure circumstances as described in clause 30. Furgher, there shail be
a grace period of 6§ months allowed to the developér over and above
the period of 36 months as above in offering the postession of the unit.”

23. The authority has gone through the possession cladse and observes that

this is a matter very rare in nature where bujlder has specifically

mentioned the date of handing over possession rather than specifying
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some specific happening of an event such as signing of

apartment buyer agreement, commencement of construction, approval of

building plan
such firm co
possession bu

At the outset,

the agreemen;

terms and c

complainants

agreements and compliance with all provisions,

documentatio

and incorpora

etc. This is a welcome step, and the authority appreciates
mmitment by the promoeter regarding handing over of
{ subject to observations of the authority given below,

t is relevant to comment on the preset possession clause of
wherein the possession has been subjected to all kinds of
pnditions of this agreement and application, and the
not being in default under any provisions of these
formalities and

n as prescribed by the prometer. The drafting of this clause

tion of such conditions are not only vague and uncertain but

so heavily loafled in favour of the promoter and against the allottee that

even a singl

documentatio

¢ default by the allottee in fulfilling formalities and

s etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottees and the

commitment
incorporation
just to evade

deprive the al

date for handing over possession loses its meaning. The
of such clause in the buyer's agreement by the promoter is
the liability towards timely delivery of subject unit and to

ottee of his right accruing after delay in possession. This Is

just to comment as to how the builder has misused his dominant position

and drafted su

ch mischievous clause in the agreement and the allottee 15

left with no eption but te sign on the dotted lines.

Due date of
period: The y

apartment wi

handing over possession and admissibility of grace
romoter has proposed to hand over the possession of the

thin a period of 36 months plus & months [rom date of
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26,

27,

28.

Complajnt No. 2460 of 2018

agreement or the date of commencement of construction which whichever

is later. The authority calculated due date of posses$ion from the date of

agreement e, 2B.06.2012 being Ial:er The period of 36 months expired on
28.06.2015. Since in the present matter 'l:hE EBA incorporates ungualified
reason for grace period/extended period in the possession clause.
Accordingly, the authority allows thi-_'s-_gra:e period of 6 months to the
promoter at this stage. .

Admissibility of refund along with prescribed

complainant is seeking refund the amount paid by tHem at the prescribed

te of interest: The

rate of interest. However, the allottee intend to withdraw from the project
and is seeking refund of the amount paid by him in respect of the subject
unit with interest at prescribed rate as provided under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 15, Prescribed rote of interest- [Proviso to séction 12, section

18 and sub-section (4] and subsection [7) af section 19}

(1] For the purpose of provisa to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “intérest at the rate
prescribed” shall be the State Bank of India highest marginal cost of
lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use it shall be |replaced by such
benchmark lending rates which the State Bank ofiindia may fix from

time to time for lending to the gereral public,
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
Interest, The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, |t will ensure uniform
practice in all the cases.
Consequently, as per website of the State Bank of India le,
hitps:/ /sbico.in, the marginal cost of lending rate (in short, MCLR) as on
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31.

32

date i.e,, 12.07
will be margir
The definition
provides that
promoter, in g
promoter shal

section is rep

Complaint No. 2460 of 2018
and B36 of 2020

2022 is 7.70%. Accordingly, the prescribed rate of interest
al cost of lending rate +2% ie., 9.70%.

of term 'interest’ as defined under section 2{za) of the Act
the rate of interest chargeable from the allottee by the
ase of default, shall be equal to the rate of interest which the

| be liable to pay the allottee, in case of default. The relevant
oduced below:

“(za) “ipterest” means the rates of interest payable by the promoter or
the alloftee, as the case may be,

Explan
(i} th
ca
pr
th
ida
ifa
an
th
(oL

On considerat
made by both
the authority
sectlon 11(4)|

as per the agl

(it)

between the

tian. —For the purpose af this clause—

rate of interest chargenble from the atlottee by the promaoter, in
of defoult, shall be equal to the rate of interest which the
witer shall be fiable to pay the ofiottee, in cose of defoult;

interest payable by the promoter to the allottee shall be from the
the promoter received the amount or any part thereof til the
the amount or part thereof and interest thereon is refunded,

the interest pavable by the alfottes to the promater shall be from
wte the allottee defaults (n payment to the promater till the date

paid:”

ion of the documents available on record and submissions
the parties régarding contravention of provisions of the Act,
is satisfied 'th_at the respondent is in contravention of the
a) of the Act by not handing over possession by the due date
reement. By "-"irrtue of clause 29 of the agreement executed
parties o 28.062012, the possession of the subject

apartment w

to be {lell'l."‘e_ri‘.:d within stipulated time i.e,, by June 2015. As

far as grace period is concerned, the same is allowed for the reasons

quoted abov
28.12.2015,

gy e
Keeping in vi

. Therefore, the due date of handing over possession is

w the fact that the allottee/complainant wish to withdraw

from the project and is demanding return of the amount received by the
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promoter in respect of the unit with interest on failute of the promoter to

complete or inability to give possession of the unit in

terms of agreement for sale or duly completed h[

laccordance with the

the date specified

therein, the matter is covered under section 18(1) ofjthe Act of 2016.

The due date of possession as per agreement for sale

as mentioned in the

table above is 28.12.2015 and there is delay of 4 years 2 months and 12

The occupation certificate/completion certificate of the project where the

unit is situated has still not been obtained by the re

The authority is of the view that the allottees canno

spondent/promoter,
. be expected to wait

endlessly for taking possession of the allotted unit and for which he has
paid a considerable amount towards the sale I:I-nsid eration and as
observed by Hon'ble Supreme Court of India in Ireo Grace Realtech Pvt.
Ltd. Vs, Abhishek Khanna & Ors., civil appeal n:.;lﬂ'E of 2019, decided

on 11.01.2021

Y .. The occupation certificate is not available even ps on date, which
clearly amounts te deficiency of service. The allottees sannat be made to
wail indefinitely for possession of theapartments allgtted to them, nor
carn they be bound to take the apartments in Phase 1

Further, the Hon'ble Supreme Court of India in the cases of Newtech
Promoters and Developers Private Limited Vs State of U.P. and Ors.
(supra) reiterated in case of M/s Sana Realtors Private Limited & other
Vs Unfon of India & others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022. observed as under:; -

I8, The ungqualified right of the allottee to seek refund referred Under
Section 18(1)(a) and Section 19{4) of the Act is not dependent on any
contingencies ar stipulations thereof It appears that the legisiature has
consciously provided this right of refund on demand ag an uncanditional
ahsolute right to the allottes, if the prometer fails tolgive possession of
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36.

37,

the apgriment, plot or building within the time stipulated under the
terms of the agreement regardiess of unforeseen events or stay orders of
the Coyrt/Tribunal which is in either way not attributable to the
ollottegyhome buyer, the promoter is under an obligation to refund the
amaounl an demand with interest at the rate prescribed by the Stote
Government including compensation in the manner provided under the
Act with the proviso that (f the allottee does not wish to withdraw from
the praject, he shall be entitled for interest for the period of delay il
handing over possession at the rate prescribed.”

The promoter Is responsible for all ebligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations e thereunder or to the allottees as per agreement for sale
under section| 11(4)(a). The promeoter has failed to complete or unable to
give possessign of the unit in accordance with the terms of agreement for
sale or duly fompleted by the date specified therein. Accordingly, the
promoter is liable to the allottee, as he wishes to withdraw from the
project; withgut prejudice to any other remedy available, to return the
amount received by him in respect of the unit with interest at such rate as
may be prescribed.

Accordingly,

11(4)(a) read with section 18{1) of the Act on the part of the respondent

he non-compliance of the mandate contained in section

is established] As such, th;;:ﬁcnmpiainﬂnt is entitled to refund of the entire
amount paid py them at E’le prescriht;d rate of interest i.e, @ 9.70% p.a.
(the State Bapk of India highﬂst marginal cost of lending rate (MCLR)
applicable as|on date +2%) as prescribed under rule 15 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the
timelines proyided in rule 16 of the Haryana Rules 2017 ibid.

F.Il Compensdtion of ¥ 10,00,000/-

Page 27 ol 29




W HARERA
& GURUGRAM

e

1]

Complajnt No. 2460 of 2018

d 836 of 2020

The complainant is seeking above mentioned relief

Hon'ble Supreme Court of India in civil appeal nos,

w.I.L. compensation,

6745-6749 of 2021

titled as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of

Up & Ors. (supra), has held that an allottee

entitled to claim

compensation & litigation charges under sections 1214,18 and section 19

which is to be decided by the adjudicating officer as

guantum of compensation & litigation expense shal

r section 71 and the
be adjudged by the

adjudicating officer having due regard to the factors mentioned in section

72. The adjudicating officer has exclusive jurisdict;

ion to deal with the

complaints in respect of compensation & legal expeénses. Therefore, the

complainant is advised to approach the adjudicating «
reliel of litigation expenses.
Directions of the authority

Hence, the authority hereby passes this order and

itficer for seeking the

issues the following

directions under section 37 of the Act to ensure com

cast upon the promoter as per the function entru
under section 34(f):

l.  The respondent/promoter is directed to refund

liance of obligations
ed to the authority

the amount received

by it from the complainant along with interest fat the rate of 8.70%

p.a.as prescribed under rule 15 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 from the date of each

payment till the actual date of refund of the depa
ii. A period of 90 days is given to the respondent

directions given in this order and failing which

would follow.

bsited amount,
to comply with the

legal consequences
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47. This decision ghall mutatis mutandis apply to cases mentioned in para 3 of
this order,

48. The complaints stand disposed of. True certified copies of this order be

placed on the case file of each matter. There shall be separate decrees in

individual cades.

49. Files be consigned to registry.

e o +~—1

vil- 1%
(Vijay Kdmar Goyal) (Dr. K.K. Khandelwal)
Membgr Chairmarn
Harypina Real Estate Regulatory Authority, Gurugram

Dated: 12.07.2022
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