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ORDER

'Ihe present complaint has been filed by the complainant/allottees

undcr Section 31 ofthe Real tistate lRegulation and Developmen0 Act,

2016 [in short, the Act] read with rule 29 of rbe Haryana Real Estate

(Regulation and Development) Rules, 2017 (in short, the Rulesl ror

violation ol se.tion 11(41(a) ol the Act wherein it is inter nlia
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prescribed that the promoter shall b€ responsible lor all obUgations,

responsibilities and functions under the provision of the Act or the

rules and regulations made there under or to the allottee as per the

agreement iorsal€ executed inter se.

Unit and proiect related details

The particulars of the project, the details of sale consideration, dre

amount paid by the complainant, date of proposed handing over the

possession and delay period, iiany, have been detailed in the lollow'ng

Name of the project

Group housing proiect

RERA reglstered/not

Estate", Sector 70,

Curgaon

Registered vide registrahon
of 2017 daled 10.10.2017

Validity status 31.r2.2018

4. 170 0f2008 dated 22.09.2008

21 09 2O2A

covernment Employees

Housing O rgan izatio n

page no. 21 oicomplaintl

Central

602 on

Vrlrdity

1865 sq. ft. [Super area]

2.

r'Tr,.-,"
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lAs per page no.21 of complaintl

7 04.012013

lAs per page no. 13 ol reply datc
10-02 2020)

Date of apartm€nt buyer 30.04 2013

lAs per page no. 18 of complaintl

.). Total s.le consideration Rs. 1,02,20,200/ (BSP)

lAs per pase no.2l ofcomplaintl

t0 Amount paid by the Rs.34,60,802/-

lAs alleged by con\ra'nant in C

dated2204.2022)

ll Clause 3.1

3,1 Subject to Clolsc 10 hcre t or oj

othet .t.cunnonces nat antictpoted ot

berond the reosonobte .ortot oJ the sett

and ony r*nonxs/ renndiohs ,on a)

courts/outhotities ond subjcd to L

Purchapt(s) hovrnlt conphed ||ith alt L

tetms antl canditnns nl bn Agreetn.

ond not being in default und{ uny alt
p.avsions af thit Agreetne t ond horr
conpiled with oll prortstans, Jornlolitn
docLnenntidh, etc as prewibcd b! t
Sellet, whethet undet this Asree ent

otheNse lron tihe ti tine, tl)c scll

ptopoes t. allet ra hond avet t

paseson aJ the Apotttnent ta t
Putchoe\) vthin a period ol4 Aou
tears (\|nh a srdce period ol e (ni't
nonths lron the date

ol construnion
executioa oI this Agreement or date
obtoining all liceaset petmissions
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consiuction, whi.hever is later, subject
to Force Majeure The Purchosets)
ogrees oid ua,lerstonds thot the Setter
sholl be entitled to o groce perio.l ol9
(nine) nonrhs after the dptry oI a
Uou.) yeots lor ollet to hon.t ovq the
possersion ol the Apartmeat to the
Purchoser, An! opplicotjon lor the

occupotion .ettilcote in tespect oJ the

Projectthott be lited ih the due cotde the
settet sha sive Notice ol aler ol
Posesnon in wntins ta the Purchose\)
with regord to the honding over al
possion, where oftet within thnt! Oa)
dats, the purchoseto sholl clear hts

outstdhdins dues ond comptete

dpproyats lo. comneicnent oJ

docunentor! fot nohue\ and toke phttr,l
pos*$ioh of $e AportnehL

Building plan approvals Notavailable on record

Environmenial clearance

13 ofreply)

15.10.20r 3

Due dare olpossessron 15.07.2018

lcalculated from the date ol
€nvironmental clearance ie.,

1S.10.2013 + grace period of 9

month,

crace period of 9 months is

04.t2-20rs

(As per page no. 5a olreply)

occupdnon cerrrficate

Noti.e for.ancellation

1,2.

13.

16.

t1



29.

(As

r
dh

t

nllotment of a fl atlapartment in the said proiect.

That an "apartment buyer agreemenf' dated 30.04.2013 was executed

bctlveen the parties [hereinafter referred to as the 'said agreement ]

and vide which apartment no. 602, in tower D in the above sa,d project

nanrely "Florenc. Estate" was allotted to the complainan t.

'lhat as per clause no. 3.1 oathe sald agreenlent, the respondents were

obligated to h:nd o[er the possession of the said apartment to the

conrplainant within 4 years along with a grace period of 9 months ie.

maximum by 30.01.2018 including grace period.

per page no.55 ofreply)

08.20Request by complainant
to withdraw from the
project

4.

5

2/-

o /-,

34,60,n0

HARERA
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fl.

B. Facts ofthe complaintl

3. That the complainant was issued provisional receipt dated 11.10.2012

by the respondents towards expression of interest in their upcoming

proj.ct for base price at the rate ofRs. 5,480/- per sq. ft. An amoun! of

Rs. 10,00,000/ vide cheque no. 724103/724104 datcd 25.08.2012

drawn on Karnataka tsank l,td. as issued as advancc towards the

o 'lhrr lhe ,ompldinanl made pavment amountrng Io R(.

dnd rhe respondents rssued re.eipts no. 212 ddled 0B lZ 20lZ lot

9,96,000/-,.ecejpt no. 213 dated 29.11.2012 for Rs. 1,00,00

receipt no. 475 dated 14.02.2013 for Rs. 9,00,000/', rece,pt no.

Complaint No 1156 of20lc
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dated 14.02.2013

07.08.2013 fo. Rs.

7. That the proeress ofthe construction ofthe said project was very slow

standstill from last several months As such the

complainant, who is a retired person was put in huge financial loss due

to uncertajnty olthe completion olthe said apartment allottcd to hinr.

Hc has invested his all life'long, hard'earned saved money iD the s.id

representations made by the

their requirement, he wrote

respondent no.l and requested rr to

the said let(er datcd

related to the allotment

1,64,802 / and receipt No. 1 524/162

r,00 0u0/,

apartment and there was no surety as to when the said apartment can

be given to the complainant aor the living purpose. Looking into lhe

condition of the projcct and the uncertaint!', the complainant decrd.d

to get back the entire amount refunded and surrender the said

apartment as therewas Do certainty ifhe can get th. said apartmcnt in

thcir liletime. I{ence, he approached the respondent no. L for thc sanre

upoD which it was represented that for taking retund of his moncy, he

has to surrender all his original documents and mnke request for

8. 'lhat under the bonaf,de belief of the

omcials ofthe respondent no. 1

a letter dated 05.02.2017 to

return the entire amount and subm,tted

05.02.2017 along with all ongrnal do(uments

of the said apartment which were duly admitted and accepted by the

him on 15.02.2017. At the tirne ol taking the said request letter with



'l'hat believing the said assurances and promise ol the respondents,

they handed over the original documents in hope that soon he would

get his entire amount refLrnded. After submitting the said documents,

the complainant waited for some time but got no responsc. Then, he

visitcd the office of the respondents soveral times but no action

whatsoever was ever taken and every tinte the con'plainant !!.s

ensured that his request is i. uDder process and the same would be

completed soon and the entire amountshallbe relunded.

'lhat the officials ofthe respondents also gave e'mailid oltheir senior

oancral and manaBing director to the complainant and asked him to

write the e mails to them to expedite the process oi rcfund. The

complainant wrote several e mails to them but got no response till

date which vindicates that after taking the said letter along with hrs

original documents, the respondent backed our irom its promisc with

a malafide intention and did not refund the amount oithe complainant

till date nor cancelled the allotment ofthe said unit.

*HARERA
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the said original documents, the omcials prorlised the complainantt to

r.tund the whole emountwith interest.

lQ.

11. 'lhat the complainant has also visited the proiect ste on 27.02.2019

and lound that work in tower D and E of the said project standstiu

since oct-Nov 2017. The total floor in said lower _D are 27 and the

work completely stopped after 20th floor in the year 2017.

c. Rclicl sought by the c0mPlainatrt:
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relierG):12 The complainant have sought iollowing
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No

34.60.aAz/-Direct to the respondent to refund an amount oi Rs.

along with interest.

Direct the respondent to pay cost ollitigation.

reply has been filed by respondent no. 2.

D. Reply by respondent no. 1:

The .espondent no. 1 by way of writtcn reply made iollowing

13. That l\4/s. Capital Builders executed certa,n irrevocable developm.nt

rights agrecment in favour of the respondent and granted, conveyed

and transferred all development, constructioF, marketing, sales and

group housing prolect

othcr rights and entitlements to develop, con

groups housing project on the said proiectland

That the respondent proposed to d€velop a14

namely "Florence Fstate" (hereinafter referred to as the said

project"l.

15. That initially, Directorat€ of Town and Coufltry Planning, Haryana,

(h.reinalter referred to as "DTCP") issued a license bearing No. 170 of

2008 dated 22.09.2008 to M/s. cap,tal Builders for development ofthe

said project on the said project land. M/s Capjtal Builders

subsequently transferred the 1ic€nse to the respondent. DTCP

sanctioned the site plan on 14.05.2013 and State Environment Impact
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Assessment Authority, Haryana issued the environment clearance

certiflcare dared 15.10.2013 to the respondent.

16. 'lhat aiter conducting his own independent due diligence and being

fully satisfied with the particulars ofthe said project, the complainant

voluntarily approached, applied and expressed his interest in

purchasing an apartment in the said project beiDg.

17. That vide provis,onal allotment letter dated 04.01.2013. the

complainant was provisionauy allotted unit no. D'602 on 6d floor ol

tower D admeasuring 1865 sq. ft. saleable area in aor a total basic sale

consideration oi Rs. 1,02,20,200/- and thereafter, an apartment

buyer's agreenrent [hereinafter relerred to as "the agrc.menf'] datcd

30.04.2013 was executed between theparties.

18. That however, even alter repeated requests, h€ lailed to pay the due

consideration amount .rs per the payment schedule. As such, with no

other option left, the respondent vide notice dated 04.12.2015 called

upon him to pay a sum of Rs. 45,34,533.64l- failins which it would

, an, elthe dllol menl and lermrnate lhe Jprrimenl buyer's dgre.mt'nr

19. That thereafter, the complainant gave assurance to

that he will paythe due consideration amount within

time. As such at his request, the respondent did

allotment and agreement. Howev€r, again, th€ complainant tailed to

pay the due consideration amount to the respondent.'l'hereafler, the
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complarnanr vrde letter dared 29.08.201b a(ked rhe rp\pondcnr ro

reiund the amount paid by him.

20. That complainant has surrendered th€ allotment and paid a

of Rs. 34,60,802.00. After deductins a sum of Rs. 1,49,2 the

respondent is readyand willingto reiLrnd a sum olRs.33,11,

21 That terms ol the clause 3.5 ot the agreement, the complainant

00

00/-

602.

agre€d that, ,t

22. lhat sometime in the year 20

Petition ICWP No- 17737 of 2A

the respondent failed to complete the corsrructlon of

within the st,pulated period as menlioDed in the

to fo(e majeure circumstdnces or for orher rea\ons a'

stated in the agreement or some other circumstances bcyond ils

control then, dre respondent would be entitlcd to reasonable

extens,on of time for compl€tion of coDstruation of the sajd project

and the delivery ofpossession.

one Mr. Ballu Ram filed a Writ13,

13)

I'unjab and Haryana challenging grant

issucd by DTCP. lhe Hon'ble Hjgh Court

belore the Hon ble Hrgh Courr of

of license No. I70 of 2008

vide order dated 16.08.2013

directed the part,es to maintain status quo with regard to kansfer and

construction in respect to the said project ofthe respondent herein 1n

view ofthe aioresaid order passed by the Hon'ble High Court ol Ptrnjab

and Haryana, the respondent iailed to continue lvith any kind ol

construction at the project site. All the construction work at th.

prolect sitecame to stand stil1.
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High Court oiPuniab and Haryana vide o.der datcd

*HARERA
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That the Hon'ble

17.11.2014 dismissed the said writ petition. In view of the said order

of the Hon'ble High Court oi Punjab and Haryana dated 16.08.201:j,

the respondent was forced to keep in hold all the construction wo.k at

the project site. The respondent was unable to do any kind of

construction work at the project site for rbont lifteen [15) months

24 'lhat certain disputes arose between M/s. Capital Buildcrs and dre

respondent. 1n an appeal [EFA'15-2015 (0&M)] fi1ed by M/s. capiral

tsuilders against the respondent before the Hon'ble High court of

Puntab and Haryana, the Hon'ble High Court vide order dated

10.09.2015 restrained the respondent herein from creating any third

party interest in respect of unsold flats. The Hon'ble High Court vide

.r.l.r d2red 0u.05.2019 modified the earlier order dated 10.09 2015

and excluded 60 un-sold flats from the ambit of the stav order.

25. That this authority

the Act of 2016. T

validity of registra

dcv.lopment ofthe

has granted registration of the said project uDdcr

he respondeDt has also applied tbr extennon ol

non ol the project with the requisite fees. 'lhe

project is in an advance stage.

26. that as pe. terms olclause 3 5 ofthe ag.eement, if the respondent fails

to complete the construction of the apartment withtn the period ns

ment,oned in the asreement due to force majeure

other reasons as stated the agreement or tome

circumstances or tor

other circumstances

entitled to rerronable extensron ol nmebeyond ,ts control, then
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lor completion ol construction oa the project and delivery or the

possession of the apartment to the complainant. Further as per the

said clause 3.5, the complainant is not entitled to any compens3tion,

penalty and hold,ng charges orany nature.

That in view of the circumstances beyond its control, the respondent

was unable to complete the construction and deliver the possession ol

the apartment to the complainant within the stipulated pe.iod of time

and the.e is no fa,lure on pan of the respondent in completing the

construction and delivering the possession ofthe apartment.

Copies oi all the relevant documents have been iiled and placed on

record. Their authenticity is not in dispute flence, the complaint can

be decided on the basis oa these undisputed documents and

submission made bythe parties.

lurisdiction of the authorltyl

211.

E.

29 The plea of the respqndent regardiDg rejechon ofcomplaint on 8.ound

of jurisdiction stands rejected. Th€ authority observes that it has

territorial as well as subject matter jurisdiction to adiudicate the

present complaint iorthe reasons given below.

E.I Territorialiurisdiction

As per notification no. r/92/2017-7TCP dated 14.12.2017 
'ssued 

bv

Town and Country Planning Departmenl, the jurisdiction of R.al

Estate Regulatory Authority, Gurugram shall be entire Curugram

Dist.ict for all purpose with offices situated in Gurugram. ln the

prcsent case, the project in question is situated wiihh the planning
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area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to dealwith the present complaint.

E,lt Subiectm.tterjurisdiction

kctionllq)(o)

ue responsible far all abligations, responsibilities ond lunctio$ undetthc
praisions oI this Act ot the tulet and rcgulattans node thereunler or n)
the ollottee os per the asteehent hr sote, ot to thc osadation ol
ottottee, os the case noy be, till the conveyonce oJ oll the opatthentt
plats or buil.lings, os the cov nay be, to the allattee, or the conmon
oreas to the o$odotion of allottee or the conp?teht outhorit! as thc

Section 34-Functions of the Aurhorityl

31A af the A.t prcvides to ensLte conphonp oJ the oblilotohs tosL

upan the ptonoter,the ollotteeond the reolelto@ ogents undetthtst'ict
und the tules ond regulanons mddethereunder

So, ir view oithe provjslons ofthe Act quoted above, the authonty has

complete jurisdict,on to decide the complaint regarding non_

compliance olobligations by the promoter leaving aside compensatron

which is to be decided by the adjudicating offjcer if pursued by the

.omplainant at a later stage.

F. Entitl€ment ofth€ complainant for refund:

F.t Direct to the respoodent to retund an amountofns 34,60,802/' alohg

30. The project detailed above was launched by the respondent as group

housing complex and the complajnant was allotted the subject unit in

tower D on 04.01.2013 against total sale.onsideration of Rs

Section 11(4)(a) of the Act, 2016 provides that the promoter shau be

responsible to the allottee as per agreement for sale. section 11(a)tal

is reproduced as hereunder:



1,02,20,200/-. 1t led to execution ofbuilder buyer agreemcnt between

the parties on 30.04.2013, detailing the terms and conditions ol

allotment, total sale consideration of the allotted unit, its dimensions,

due date of possession, etc. A period of 4 years along with a Erace

period of 9 months was allowed to the respondent for completion of

the project and that period has admittedly expired on 15.07.2018. lt

has come on record that against the total sale consideration of lts.

1,02,20,200/-, the complainant have paid a sum of Rs. 34,50,802/- to

31. The respondent builder submitted that due to repetitive defaulting

nature ol compla,nant, it issued notice for cancellation dated

04.12.2015 directing him to timely payments of due installments. 0n

issue of notice ior cancellation, the complainant assured the

respondent that he would not make further defaults. However, vide

letter dated 29.08.2016, the complainant surrendered hjs unit

showing his inabiUty to pay further installments. lt is pertinent to note

that there is nothing on record to show that the respondent has

proceeded with the cancellation ofthe allotted unit.

32 lhe authority observes that the said request of surrender,ng the unit

by the complainant was taken into account by the respondent. As per

assurance ot the respordent, the complainant handed over the

documents to the respondent-

33. The attention ol the authority was drawn towards annexure R6 on

page 55 of the reply where the complainanr has mentioned that dle

booking was got done by him for unit no D 0602 in Florence Estate

Gurugra and have also confirmed that till then Rs. 34,60,u02l-has

been paid. Due to unavoidable circumstances, it was not possible lor

{PHARERA
S-crnrennl,t aomplaint No. 1156 oi20lc



him to pay further payment. This request of the complainant was in

response to the notice oi cancellation of allotment dat.d 04.12.2015

from the promoter. Although, the pronroter should have done the

amount after deduction of 10% of total sale consideration but the

same has not been refunded by it. As the complainant is seekjng

refund of the entire amount which has not been done so far by the

promoter, the authoriry hereby d,rect the promoter to refund the

amount after deduction of 1ovo of the total sale consideration and

from the date of request by the complainant ior surrcnder i.e.

2.r.08.2016 along with the interest atthe prescribed rates.

F.ll Direct the respond€ntto costof litiSation.

*HARERA
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section 72. The adjudicating omcer has exclusive jurisdiction to deal

{' llip,onlp.o.n-n, .5"ekrnB rel.et!v.r.r'o,nP,ns.,t'un

reliel llon ble Supreme Court of lndia in civil appeal tjtled as l,r/s

Newtech Promoten and Developers PvL Ltd v/s stote ol UP & ors

(SLP(Civil) No(s). 3711-3715 oF 2021), held rhar an allottce is

cntitled to claim compensation under sections 12, 14, 18 and section

19 which is to be decided by the adjudicating officer as Per sectron 7l

and the quantum of compensation shall be adjudged bv dre

adiudicating officer having due regard to the iactors nrentioned in

with the complaints in respect of compensation. Therefore, th€

complajnant may approa€h the adjudicating officer for seeking the

relief of compensation.

H. Directions ofthe AuthoritYr



35. Hence, the authoriry hereby passes rhis orderand issues the toltowing

direct,ons under section 37 oi rhe Acr to ensure compliance of
obligations cast upon the promoter as per rhe tunctions entrusted to

the Authority under Section 34[0 ofrhe Act of 2016:

i) The respondencpromote. is directed ro reiund the amount ot Rs.

34,50,802/- after deducring 10% of rhe sale consideration of rhe

unit being earnest money as per regularion Haryana Real Estate

Regulatory AuthoriBr Gurugram (Iorferture oi earnest mon.y by

the builderl Regulations,2018 along wirh an interest @ 9.701/0

p.a. on the retundable amount, from the date ofsurrender till the

date ofrealization of payment.

iil A pe.iod ol90 days is given to rhe respondenr builder ro comply

with the directions given in this order and failing which legal

consequences would lollow.

*HARERA
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Complaint stands disposed o[

File be consigned to the registry.

(Viiay Kffiar Coyall (Dr. KK Khandelwal)

Haryana Real Esiate Regulatory Authofity, Gu rugram

Datea,: 12.07 .2r)22


