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and Development) Rules, 201,7 (i short,

1t(4.)(a) of the Act wherein it is iap

shall be responsible for all obl

under the provision of the Act the

under or to the allottee as per the

inter

gatio

les) for violation of s on

cribed that the pro ter

onsibilities and fun ons

les regulations made ere

nt fr r sale executed inter s

consideration, the am

A. Unit and project related detai

2. The particulars of the project, the

paid by the complainant, date o

and delay period, if any, have bee

sal

th
inl

unt

ionnding over the poss

e following tabular
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man Flora, SectorName of the project

Project area

Nature of the project apartment

dated 11.02.2008DTCP license

vide no. BB of 20L7 dRERA Registered/
registered

2 of the complaint)

Unit no.

Unit area admeasuring
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s. N. Particulars Details

1,.

2. 10.881 ocrras

3.

4.

5. Name of licensee Moti Ram

6.

7.

B. 13rC0 sq. ft.
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IPaig ) no. 2 of the complaint)

9. Allotment letter Not lacec on record /not applical le

10. Date of buyer agreement 07.0

IPag

;.201.

) no. 0 of the complaint)

1,1,. Possession clause L4 (;

The t
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td plans and all (
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d plans and oll (
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rities, non-availability
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:es beyond the contrc

d subject to timely payn

" in the said complex,

f the complaint).
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ulqr
fied
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L2. Due date of possession 07.(
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2 + 6 months of g
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3.

[EB&
RUGRAM Complaint No. 1238 of 2C L9

avail ble ir rhe file.)

13. Total sale consideration Rs.4,

(Pag

,30,3

rno.3

t0 /-
1 of the complaint)

14. Amount paid by the

complainant
Rs.,{

(Pagr

Rs.4

(As a

4bu
page

certz
42,3

1,37,3

lno.!

[,30,3

IIege
t the

31
in tt
2,380

80 /-
L of the complaint)

00

I by complainant on ;
statement of accounl
of complaint make
at complainant paid

t-)

age

on
it

Rs.

15. Occupation certificate

I

02.0"

[As r

.2022

er DTt3P website)

16. Offer of possession 15.0:

(Fon

docu

.202'

fit or

nentr
t
)

on page of additi rnal

17. Delay in handing over th(

possession till date o

filing complaint

3 yr:li rs4r ronths and 1B days

Facts

That

Vardt

lf the complaint:

espondent had launched 
1

man Flora" in Sector-90, G

rdent-builder had spent a I

roup

lrugr;r

uge ar

ousrr

r-Har

rount

g colony known as "S

/ana in the year 201,1,.

of money for the launr
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the above project and assured the interested buyers that it will be a d

project for the investors.

The complainant had purchased a residential apartment

mentioned project. The basic price of the said property

3+,45,000/. That respondent had enrtered into agreement

complainant on 07 .05.201,2.

That as per clause M (a) of the said agreement the respondent

assured the complainant that the phy'sical possession of the

would be handed over to the complainant within 36 months i.e., by

May 201,5 and in case of delay resprondent will pay late pos

charges. The complainant has already made a payment of Rs. 44,30,3

(F'orty-Four Lack Thirty Thousand Three Hundred Only) till date i.e.,

than the basic price but respondent failed to deliver the possessio

promised, That the complainant v{sited the said property and was sh

and surprised to see that a lot of vyork vvas still pending. That complai

having gone through immense mental agony, stress and harassmen

constantly raising the issue of huge delay with respondent,

unfortunately no satisfactory response or any concrete information o

reasons of this huge delay has come fbrth from respondent's end,

since the respondent failed to fuffit its promise to deliver the proj

07th May 2OLS the complainant ip no more interested in the proj

wants refund of his money invested in the above project along

interest @ 24 o/o per annum from the date of payment till realization

5.
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respondent/opposite party. The 

fesnonflent 
i$ also liable to compe

the complainant for the cheating {nd harflssment done by them.

C. Relief sought by the complainant:

The complainant has sought following relief(s):

i. Direct the respondent to refund the amount of Rs.42,37,380/-

with interest @ 24o/o p.a. from the date of payment till realization

D. Reply by respondent:

The respondent by way of written reply made the following submissi

The residential group housing project in quest.ion i.e., It is submitted

the construction of the entire project has been completed and

respondent had already applied for grant of occupancy certificatc'.

central government has formed Rs 215,000 crore Special Windov

Completion of Construction of Affordable and Mid-lncome FIo

Projects Investment Fund populflrly known as the SWAMIH Fund.

SWAMIH lnvestment Fund has been formr:d to help the genu

distressed RERA registered residentiarl developments in the afforr

housing / middle-income category and that require last mile fundi

complete construction. A fund of Rs. 6 Crore trad also been sanction

the respondent vide letter dated 72.10.11020.

It is submitted, without prejudice

obligations of the respondent to

tentative time frame mentioned

payments of all the installments hy ttr. complainant and other allott

7.

B.

Complaint No. 1.238 of 2
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the project. As various allottees and even the complainant failed to

payments of the installments as per the agreed payment plan,

complainant cannot be allowed to seel< compensation or interest o

ground that the respondent failed to complete the construction w

time given in the said clause.

9. It is submitted that the tentative/estinrrated pr:riod given in clause 1

of the FBA was subject to condlitions such as force maj

restraint/restrictions from authorities, non-availability of bui

material or dispute with construction agency / work force

circumstances beyond the control of the respondent company and ti

payment of installments by all the bulrers in the said complex incl

the complainant. Many buyers / allottees in t.he said complex, incl

the complainant, committed breaches / defaults by not making ti

payments of the installments. It is prertinentt to note that the Ho

Punjab & Haryana High Court on 21.013.20L2 in CWP No. 20032 of' '

prohibiting ground water extraCtion for construction purposes i

District of Gurgaon and due to the sairC ban, water was not availabl

construction of the project in question for a very long period of time

Administrator HUDA, Gurgaon grranted NOC for carrying our constru

at site of the project vide its memo date,d 27.1,2:..201.3. The responden

engaged M/s Mahalakshmi Infra engJineers Private Limited and

Buildtech Private Limited as the contr:tctors'rlrho despite having rec

payments from respondent did not pay to its labor /work force w

term refused to work severely hpmpering the pace of construction

Complaint No. 1238 of 2
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The respondent ultimately had to remo'ue both the contractors and ca

the construction on its own. The respondent directly made the paym

their laborers/workforce/sub-contractors to regularize the work. It i

submitted that the construction acti'vity in Gurugram has also

hindered due to orders passed by Hon'ble NGT/State Govts. /EPCA

time to time putting a complete ban on the construction activities

effort to curb air pollution. The district administration, Gurugram u

10.

the Graded Response Action Plan to curb pollution banned all constru

activity in Gurugram, Haryana from 01.11.i1018 to 10.11.2018

resulted in hindrance of almost 30 days in construction activity at si

previous year also Hon'ble NGl' vide lts order 09.1.1..201.7 ban

construction activity in NCR and the said ban continued for almost L7

hindering the construction for 40 days.

It is also submitted that as per the FBA the tentative period give

completion of construction was to be counted from the date of recei

sanction of the building plans/revised plans and all other approval

contmencement of construction on receipt of such approvals. Th

approval being Consent to Establish (CTE') w'as granted by the Ha

State Pollution Control Board 6n 15.05.2015 and as such the

mentioned in Clause 14(a) shall $tart counting from 1,6.05.2015 only

submitted and without prejudice to the submissions made hereinal

that the tentative period as lindicafed in FBA for completi

construction was not only subject to force majeure conditions, bu

other conditions beyond the control of respondent. The Ministry of
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Affairs, GOl vlde notification dated IUarch 24, 2020, bearing no.

3/2020-DM-I(A) recognised that India was threatened with the spr

Covid-19 epidemic and ordered a complete lockdown in the entire co

for an initial period of 21, (twenry) days which started from Marc

2020. By virtue of various subsequent notifications, the Ministry of H

Affairs, GOI further extended the 
Jockdown 

from time to time and till

the lockdown has not been .orfll.t.ly l[fted. Various state governm

including the Government of Haryana have also enforced several

measures to prevent the spread of Covid-19 pandemic including im

Curfew, lockdown, stopping all cotrnmercial, construction activily. Purs

to issuance of advisory by the GOI vide rcffice memorandum dated Ma

2020, regarding extension of regiltrations of real estate projects unde

provisions of the Real Estate fRegulation and trevelopment) Act, 201

to 'force majeure', the Haryana Rpal Estate Regulatory Authority has

extended the registration and completion date by 6 (six) months fr

real estate projects whose registr[tion or completion date expired an

was supposed to expire on or after lvlarch 25, 2020. In past few

construction activities have also beeln hit by repeated bans b

courts/authorities to curb air pollution in NCIR region. In recent pa

Environmental Pollution [Prevention and Crcntrol) Authority for

["EPCA") vide its notification bearing No. EPCA-R/201,9 /L-49

25.1.0.20L9 banned construction activity in NCR during night hours

to 6am) from 26.10.2019 to 30.1q.2019 which was later on conve

complete 24 hours ban from 01.111.2019 to 05.11.2019 by EPCA vi

notification No. EPCA-R/2019/L)-53 dated 01.11.2019. Due to the
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shortage the construction activi

after lifting of ban by the Ho

normalcy in construction activi

'Covid-19' pandemic.

Copies of all the relevant docume

Their authenticity is not in di

on the basis of these undisputed

parties.

E. lu n of the authority:

1,2. The lea of the respondent rega

iction stands rejected. Thejuri

E. I

AS I as subject matter jurisd

for t reasons given below.

Territorial i urisdiction

As r notification no. 1/92/201

and

Regu

purp

atory Authority, Gurugram

se with offices situated in

inq estion is situated within

Th re, this authority has co

the t complaint.

Subi ect matter i urisdiction

ountry Planning Depart

coul

'ble

could

ts ha

te. H

ing

uth

t1 t,o

shall

rugr

e pla

lete
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p

ume at full throttle

e Court. Even befo

e, the world was hit

ven

the

the

bee filed and placed on rd.

complaint can be d

d submission made

CE,

ning

ided

the

ject

ct.

14.1.2.2017 issued by

risdiction of Real

en Gurugram District fr

.ln

dof

rial

aint

own

Itate

r all

,he present case, the trl

area of Gurugram di

al jurisdiction to deal with
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Section 11,(4)(a) of the Act, 2016 pro,vides that the promoter sha

responsible to the allottee as per agre(:ment fbr sale. Section 11(4)(

reproduced as hereunder:

Section fi@)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the

allottees as per the agreement for sele, or to the association of allottees, as

the case may be, till the conveyanfe of all fhe apartments, plots or buildings,
as the case may be, to the allotteel, or the Cammon areas to the association o

allottees or the competent authority, as th:e case moy be;

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance of the obligations cast upon th
promoters, the allottees and the real estate age,nts under this Act and th
rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authori

complete jurisdiction to decide lhe complaint regarding non-compl

of obligations by the promoter lelaving aside compensation which is

decided by the adjudicating officer if pursued try the complainant at a

stage.

F. Findings on the obiections raiseld by the respondent:

F.l obiections regarding default on behalf of the complainant:

13. It was pleaded on behalf of reinonde{Tt that the complainant fail

make timely payments with relard to consideration of the subje

and never came forward to get $xecute the buyer's agreement and

documents. The authority obsprves that the complainant opt

construction linked payment plan and the same is evident

Complaint No. 1238 of 2
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application form filed by him. The occupation certificate of the projec

been received on 02.02.2022. The complainant till date has pai

amount equivalent to 95.6 o/o of total consideration. It was the oblig

on part of the respondent to allot a spelcific unit in respect of applic

filed by the complainant before raising any ftrrther demands from

Therefore, the plea advanced by the r,esPondent is devoid of merit

hence, is rejected.

G. Entitlement of the complainant for refund:

G.I Direct the respondent to
the principal amount paid by
the sale consideration of the
p.a.

Keeping in view the fact that the allottee complainant wishes

w,ithdraw from the project and demancling return of the amount rec

by the promoter in respect of the unrit with interest on failure o

promoter to complete or inability to give possession of the un

accordance with the terms of agreement for sale or duly completed b'

date specified therein. The matter is covered under section 1B[1J o

Act of 20t6.

The due date of possession as per agreement lbr I

table above is 07.11.20t5 and there is delay of 3

days on the date of filing of the complaint.

The occupation certificate /part occup;ation certificate of

buildings/towers where allotte{ unit Qf the complainant is situa

Complaint No. 1238 of 2
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after filing of applicatio

amount received by the promote

unable to give possession of the

agreement for sale or duly com

complainant-allottee has already

the allottee has become entitled

refuncl of amount paid along wi

pro ter as the promoter fails

the u it in accordance with the t

the p moter is liable to return

all

Fu

CASCS

and

othe

12.0

e in respect of that t[hat unit wi

in the judgement of the

f Newtech Promoters and

(supra) reiterated in ca

2022. it was observed

Vs lJnion of lndia & others S

The ualified right of the allo

1B(1

cont,

a) and Section 19(4) o

cies or stipulations th

con iously provided this right

abso te right to the allottee, if pro ls to give possession the

Complaint No. 1238 of

by

is righ

eco

lure

or

the

The

and

the

the

nof

gtv,

the

or

the

U,P.

tion

any

has

plainant for return o the

on fa f promoter to compl

t irt nce with the terms o

the ate specified therein.

shed wi draw from the projec

nd section 1,9(4) to clai

:h intre prescribed rate fro

comp nable to give possessi

ment for sale. AccordiS

the a received by him fro

e prescribed rate

Court of India i

te Limited Vs State

of Realtors Private Limi &

13005 of 2020 deci onP(

oun

;t at

:Su

rs P,

; Sat

l)N

to

the

nd referred Under S

not dependent on

rs that the legislatuf.r

refun emand as an uncondi onalon

ter



ffi
ffi
;;

the

Cou

all

amo

Act

the

hand

The

fun

regul

und

give

sale

pro

the p

amo

may

This

RUGl?AM

ent, plot or building withi

ent regardless of

bunal, which is in

/home buyer, the promo
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Government including compen
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over possession at the ra

romoter is responsible

ns under the provisions

tions made thereunder or

section 11,(4)(a). The p
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r duly completed by the

r is liable to the allottee

ject, without prejudice to

nt received by him in res

prescribed.

s without prejudice to a

inclu ing compensation for wh ch all y file an applicatio
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adjudging compensation with the adjuLdicating officer under sectio

read with section 31(1) of the Act of 201.6.

The authority hereby directs the promoter to return the amount

by him i.e., Rs. 42,37,980/- with interest at the rate of 9.80% (the

Bank of India highest marginal cost of lending rate (MCLR) applicab

on date +20/o) as prescribed under rule 15 of the Haryana ll,eal Er

(Regulation and Development) R{le:s,20t[7 from the date of each pay

till the actual date of refund of the amount within the timelines pro

in rule 16 of the Haryana Rules 2017 ibid

The occupation certificate /part occupittion certificate of'

buildings/towers where allotted unit of the cornplainant is situatr

received after filing of application by the cornplainant for return o

amount received by the promoter on failure of promoter to comple

of

y(

rlre

unable to give possession

agreement for sale or dul

complainant-allottee has a

ne

II1]

dv

tth

COI

eadre

unit itt accorriance wil

pleted by the date spe

'wisherd to wit.hdraw frv

the allottee has become entitled {ris right under section 1,9(4) to clai

refund of amount paid along with int.erest at prescribed rate fro

promoter as the promoter fails to comply <lr unable to give possessi

the unit in accordance with the terms of agreement for sale. Accord

the promoter is liable to return the amount received by him fro
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allo respect of that unit wi

without prejudice to any other

compensation for which allottee

compensation with the adjudica

with section 31[1) of the Actof 2

1,4. The authority hereby directs the

the a unt received by it i.e., Rs.

9.80 (the State Bank of India

[MCL ) applicable as on date +

Hary

date

na Real Estate [Regulation

f each payment till the

timel es provided in rule L6 of

H. Di ns of the Authority:

Hen , the Authority herebY15.

di ions under section 37 of tl

pon the promoter as Percast

und Section 34(0 of the Act

he respondent /promoter i

m the complainant i.e.,

te of 9.80o/o p.a. as P

[Regulation and

payment till the actual
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1,7. File
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period of 90 days is gi

ions given in this o

ld follow.

int stands disposed of.

consigned to the registry.

to th

and

resp ndent to comply wi

ilin which legal conseque

(Dr KK Khandelwal)
Chairman

ority, Gurugram
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