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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3898 of 2019
Date of filing complaint: | 02.09.2019
First date of hearing: 01.10.2019
Date of decision : 02.08.2022

Prabhat Kumar
R/o0: -39 AB, Tagore Garden, Ambala-133001 Complainant

Versus

1.M/s Mascot Build cone Pvt. Ltd 7
2.M/s Hometown Properties Private Limited
3.V Square Development: Company Private

Limited IFY,

Regd. office:294/1, Vishwakarma.  Colony,

Opposite Lal Kuan, New Delhi-110044 Respondents
CORAM: \

Dr. K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Complainant in person .  Advocate for the complainant
Shri Rahul Bhardwaj A ] ' Advocate for.the respondents

ORDER
The present complaint has been filed by the complainant/allottee
in Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017
(in short, the Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be
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responsible for all obligations, responsibilities and functions to

the allottee as per the agreement for sale executed inter-se them.

Unit and Project related details:

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over
the possession delay period, if any, have been detailed in the

following tabular form:

S. No| Heads R

0 'Tﬁib'rmaﬁon
1. | Name and location of the ""hﬁ'b.dl_es skywalk”, Sector 83,
project ./ ! |Village sihi, Gurugram
2. | Nature of the project.~~ | Commercial complex
3. | Projectarea / - “we 1310326 acres
4. | DTCP License . = | 08 of 2013 dated 05.03.2013
§ = ; valid up to 04.03.2017
5. | Name of the licensee Dharam Singh
6. | RERA registered/ not | Registered
registered _ vide n0.294 of 2017 dated
13.10.2017 valid up to
- 1131122019
7. | Date of allotment 12,03.2014

. ¢ |[Page69 of the complaint]
8. |Date of execution of space | 08.04.2015

buyer’s agreement [Page 72 of the complaint]
9. | Date of commencement of~ |26.03.2014
construction of the project [As per the details in complaint
no.171/2018]
10. | Unit no. G-124, Ground floor
[Page 75 of the complaint]
11. | Super area 432.50 sq. ft.
[Page 75 of the complaint]
12. | Payment plan Construction linked payment
plan
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[Page 95 of the complaint]

13. | Total consideration Rs.60,74,462 /-

[Page 74 of the complaint]

14. | Total amount paid by the Rs.33,07,429/-

complainants [Page 23 of the complaint]

15. | Possession clause As per clause 38 of the
agreement: within 36 months of
signing of this agreement or

| within 36 months from the date
' | of-start of construction of the
..|.said building whichever is later
16. | Due date of dellvery of fOB;’:O?.ZOlB
possession | Calculated from the date of
(As per clause 38  of the|agreementi.e.08.04.2015
agreement: within 36 months of | Grace " period of 3 months is
signing of this agreement or | allowed
within 36 months from the date |
of start of construction of the
said building whichever is later) —

17. | Offer of possession Not offered ™

18. | Occupation certificate Not obtained

19. | Cancellation letter. 11.6.2019- /

[Page 122/0f the reply]

Facts of the complaint

That the complainant booked the shop measuring 432.5 sq. ft. in
the project named"” Qodles Skywalk" sithated at Sector 83,
Gurugram, Haryana on the ‘advertisement and booking received
on 03.01.2013 with the objective to start business and earn
livelihood for his family. That thereafter the complainant filed a
complaint dated 19.04.2018 before the Haryana Real Estate
Regulatory Authority Gurugram under section 31 of the Real
Estate (Regulation and Development) Act, 2016 read with rule 28
of the Haryana Real Estate (Regulation and Development) Rules,

Page 3 of 27



> GURUGRAM Complaint n0.3898 of 2019

2017 against the promoter Mascot Buildcon Private Limited and
others. The Authority, after following the due process to its
discretion of noticing of respondents and arguments on various
dates between the parties, passed a order dated 30.10.2018. Thus,
the Authority exercising power under section 37 of Real Estate

(Regulation & Development) Act, 2016 issued following

directions:

(i) The respondent is dutjr \-b'ound to hand over the
possession of the said unit by 08. 07 2018 as committed by the
respondent.

(ii) As per the provisions of: section, 19 (a) of the Real
Estate (Regulation and Development] Act, 2016 the
complainant is also duty bound to pay the due instalment in
time.

(iii) The complainant is eligible for delayed possession charges at
the prescribed rate of interest i.e. 10.45% per annum from
the committed date of delivery of possession i.e. 08.07.2018
as per agreement dated 08.04.2015. Issue w.r.t. PLC charges
shall be decided finally at the time of delivery of possession.

(iv) If the possession is not given on the date committed
by the respondent then the complainant shall be at liberty to
further approach the authority for the remedy as provided
under the provisions, i.e. Section 19(4) of the Act ibid.

4. That after being left. with many non-redressed issues of the
complaint, the complainant preferred an Appeal No. 162 of 2019
before the Haryana Real Estate Appellate Tribunal, Chandigarh
which is pending for 20.09.2019. It is pertinent to mention here
that during the pendency of the above said appeal the Hon'ble
Tribunal on date 22.05.2019 directed to the director of the
respondents/ promoters to file the affidavit on 14.06.2019 stating
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therein as to what is the exact measurement of shop No.G-124, the
possession of which is being offered/ will be offered to the
appellant and the next dated of hearing was fixed for 14-06-2019
and before filing of the affidavit, the respondents without
intimation to the complainant or the Hon'ble Appellate Tribunal
transferred an amount of Rs. 31,77,823/- into complainant's
fathers account in HDFC Bank on dated 11-06-2019 after
deducting 10% i.e. Rs. 4,48!,',71'-'.9./.:.:-_'_'.9{: Basic Sales Price and also
adding delayed interest 0&3\1{33&19113 /-. That for this, an
application was moved by 'v’rhe Compla};iant on the very next date
of hearing on 14- 06 2019 to put thls fact lnto the knowledge of
the Hon'ble Trlblrnal Thereafter the respondent no. | sent a letter
for cancellation dated 11-06-2019, which | w:as received on the
very next day of beaffi_ng Le 15-06-2019. It is most pertinent to
mention here that during the pendency of th“.e»above said appeal
the respondents notHOn‘ly leullY"diéei)eyed the Hon'ble Tribunal
proceedings and have shown disrespect to the proceeding of the
Hon'ble Tribunal butalso cgused igge;;arab}eflos__s and injury to the

complainant which-cannot be compensated in terms of money,

That thereafter on dated 29-07-2019 the cdfnplainant filed an
application u/s 151 CPC in his appeal before the Hon'ble Tribunal
and placed on record statement of the appellant, cheque no.
000007 of Rs. 31,77,823 and cheque No. 000006 of Rs.
24,74,421 /-of HDFC bank remaining balance amount against the
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unit in question to show the bonafide intention of the appellant to

take possession.
Beside above, below noted facts were also stated:-

e That the respondents are in violation of the provisions of
Haryana Development and Regulation of Urban Areas Act,
1975 and have committed prelaunch of the project "Oodles
Skywalk" for which FIR:No. -0007 dated 06.01.2019 was
lodged on complamt ,from District Town Planner,

Enforcement, Gurugram apJ 15 pendmg in Court.

e That the complalnant had objeét“ed to the unlawful demands
raised by the respondent no.l after the implementatlon of
GST tax law and also had sent an email to thls regard but the
respondents contmued to impose: wrongfﬂ taxes against all
such demands raised under GST era, even till date. That due
to the adamant stand of-the respond"eﬁt no.1 a complaint
was filed to the Anti-Profiteering department as a result of
which it has. b.%_ien@,_'fq:und_‘ifh the report dated 27.02.2019 by
the Director General A'nti-Proﬁteering on investigation
against M/s. Mascot Builcon Pvt. Ltd, that profiteering
amounting to Rs. 46,60,426/- has been established under
section 171 of the CGST Act, 2017.

e Furthermore, Directorate of Town and Country Planning
Haryana has 2014 issued show cause notice dated: 25-03-
219 wherein it directed Hometown Property Pvt. for

submission of change in beneficial interest in favour of
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...........

Mascot Buildcon pvt. Ltd. after confirming that Hometown
Property Pvt. Ltd. transferred obligations against the license
no. 8 of 2013 dated 05.03.2013 in favour of Mascot Buildcon
Pvt. Ltd. without permission from the department and for
violating provisions of Haryana Development and

Regulation of urban Areas Act, 1975.

That the respondents cancelled: the unit G-124 during the
pendency of the appeal Nq.16_2":.0f.f2019 before the Appellate
Tribunal and when the Hon‘ﬁll"é"f‘l'f’fiﬁv'nal has called for an affidavit
of actual space measur‘emeintsi of the unit no. G-124 from the
respondents for final calculation of the amount. The directions of
the order dated 22.05.2019 is reproduced herewith as:

"The appellant/ complainant has cdntended that he has
allotted shop no. G-124 measuring 432.5 sq. ft. He contended

that in fact, now he is being offered the shop having an area of
around 180 sq. ft.

Let, the affidavit of ~the director of the
respondent/promoter be filed stating therein as to what id
the exact measurement of shop no. G-124, the possession of
which is being offered/ will be offered to the appellant. Now
the case to come up on 14.06.2019 for filing the said affidavit
and consideration”,

Further, when the matter was heading for the possession of the
unit after removing the disputes regarding actual size, PLC
charges the respondents cancelled the unit unilaterally without
taking permission from the Hon'ble Tribunal and without
intimating the complainant and showing disrespect to the

proceeding of the Hon’ble Tribunal.
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That the complainant has made a ground of non-payment of
instalments at right time after receiving the demand notices that
the dispute/grievances regarding the shop no G- 124 was pending
in the RERA authority and then the appeal was pending before the
appellant authority. As a settled law appeal is the continuation of
the suit. It was mentioned that no prior intimation was given by
the respondents before cancellation and now the respondents
manipulated/ planted a false_”};gfiflg{}_.f‘giv.t)lous cancellation notice
which was never received to mecomp‘lalnant

The complainant alleged tha__lt. ._éafjd"'cqncellation was done during
default of the respondents and the RﬁRA Authority had said in the
judgment that the 7._6% construction.is comp'ieted so refund can't
be granted to the complainant and complainant cannot withdraw
from the project and now per contra when, the complainant has
paid 8 instalments I-.co.ntinuo_usly in time ‘out of 11 instalments
demanded which equals.more than 60% of the total payments of
the unit G-124 ie. hard earned .money._ of the complainant is
already deposited.wiﬁl the respondents for last more than 7 years
and when there is a clause for delayed interest as given to the
complainant at a rate of 10.45% during the default of respondents.
Then the respondents should not be allowed to cancel the unit in
the interest of equity and justicee However, respondents
deliberately, knowingly and maliciously without taking

consideration of these facts cancelled the shop no. G-124 and also
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refunded the amount of Rs. 31,77,823/- according to their own

calculations.

It is further stated by the complainant that the cancellation was
done when the PLC charges and actual space was not decided and
an affidavit from the respondents were called for exact size of the
shop no. G-124 by the Hon'ble Tribunal and in that particular time
they had cancelled the unit unilaterally without taking prior
permission from the Ld. Au'thérity'r'and without informing the

complainant.

That the respondentsy$jc‘&dﬁi‘dj"ﬁé‘ai;?éjgt;ne for.an execution of the
judgment order datéd 30.10.2019 of'the Ld. Authority rather than
for deliberate and unilateral cancellation of the shop no. G-124
without intimatioriﬁ-ﬁtéﬂ t!le ‘complainant and v&ithout taking prior

permission from the Hon'ble Appellate Tribur_ial.

Relief sought by the complainant:
The complainant has soﬁghf folloWing-«rel'ief:

(a) Direct the respondents to ‘fes‘?t'ore the u_ri_ii:. in question G124
by setting aside the wrongful cancellation and accepting the

refunded amount with. pending outstanding decided by this
Hon’ble Authority.

(b) Direct the respondents to pay an amount of Rs. 1,00,000/- to

the complainant towards the cost of litigation.

(c) Direct the respondents not to interfere in the rights of the

complainant by any means whatsoever in future.
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(d) Direct the respondents to disclose the actual carpet area,
covered area and common area of the unit no. G-124 to avoid

unwanted further litigations.

Reply by the respondent:
The respondent has taken grounds for rejection of complaint on
the ground of jurisdiction along with reply. The respondent has

contested the complaint on the following grounds:

That the complainant vide.'a__ﬁ;‘é;ijpi_ication form applied to the
respondents for provisional allotment of a unit in the project. The
complainant, in pursuance of the aforesaid application form, was
allotted an independent urf'it—f-‘b’earing n'b';C-,124, located on the
ground floor, in the project vide -an allotment letter dated
12.03.2014. The complainant consciously and ;Slillfully opted for a
construction linked' ‘payment plan for remittance of the sale
consideration for the unit in question.and further represented to
the respondents that i;e shall remit ev%'}y installment on time as
per the paymentyschedule. The respondents;had no reason to
suspect the bonafide Sf thé' co'n{fnlainant and proceeded to allot the

unit in question in their favor.

That it is pertinent to mention that the allotment letter being the
preliminary and the initial draft contained the basic and primary
understanding between both the parties, to be followed by the
space buyer agreement to be executed between the parties. After
fulfilling certain documentation and procedures the allotment

letter dated 12.03.2014 in favour of the complainant allotting a

Page 10 of 27



i HARERA
GURUGRAM Complaint no.3898 of 2019

commercial unit bearing no. G-124 ground floor. Thereafter, on
08.04.2015, the space buyer agreement was executed between the
complainant and the respondents which contained the final
understandings between the parties stipulating all the rights and

obligations.

16. That, the complainant filed before this Hon'ble Authority filed a
complaint bearing no. 171 of 2018 for the delay possession

charges on account of delaﬁ;ﬁoﬁ;ﬁﬁgggssion in the delivery of the

complainant’s unit in the project'l'he complainant in the said
2018 complaint made several false and mlsleadmg allegations
against the respon@en‘t,s aquuntmg,gto fraud and cheating while
also including a prayer of refund of the entire amount deposited
by the complainant with the respondents. The said complaint was
decided by this Hon'ble Authority dated 30,10.2018 granting
delay payment charges “to the resp(jndé_ptl stating that the
customer is duty bound to make ﬁmely payments as well as delay
of possession charges to.the complainant. However, this Hon'ble
Authority also diréi:téd the complai-nanﬁ'tﬁat such relief is granted
subject to the clearing of the outstanding dues towards the total
sale consideration of the unit. The reliefs are reproduced

hereinunder:

DECISION AND DIRECTIONS OF THE AUTHORITY

Thus, The Authority exercising power under section 37 of Real Estate

(Regulation & Development) Act, 2016 issue directions:
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i.The respondent is duty bound to hand over the possession of the said unit

by 08.07.2018 as committed by the respondent.

ii. As per the provisions of section 19 (a) of the Real Estate
(Regulation and Development) Act, 2016 the complainant is also duty

bound to pay the due instalment in time.

17. That vide the above-mentioned order, this Authority granted a
relief to the complainant by directing the respondents to pay the
delay possession charges’ sub]qgt “to the condition that the
complainant would clear allthependmg dues immediately. The
Authority also noted that the t@r?flpiéihant at the time of filing the
complaint bearing no. 1710?2018h§@ﬂ“ only deposited 52% of the
total considerationlﬁdwespite acﬁho‘WlﬁéHging th'éf:_falct that the project
in 2018 was on time and was already complefea more than 70%.
This Hon'ble Authority vide its judgment dated 30.10.2018 in the
said complaint noted that the Compleginani:' was bound by the
terms and conditions of the space-_bﬁjze_i‘ agreement as at the time
of signing the agreeme;lt the complainant consciously chose to
pay the consideration in terms of construction linked payment
plan. Therefore, the complainant:/'vas bound to deposit balance
due consideration of the unit with the respondents, whereas the

complainant only deposited 52% of the amount.

18. That vide the same order this Hon’ble Tribunal directed the
complainant to clear the outstanding dues with the respondents,
to which the complainant has failed miserably to deposit any
amount. The complainant not only has breached the terms and

conditions of the space buyer agreement entered with the

Page 12 of 27



19.

20.

"' GURUGRAM Complaint no.3898 of 2019

respondents but also has failed to comply the directions of this
hon’ble authority and since then has only acted in the derogation
of the space buyer agreement as well as the final order of this

Hon'ble Authority thereby committing an act of contempt.

That, the respondents from time to time raised numerous demand
letters to the complainant requesting him to clear the dues as well
as complying with the orders q_f this Hon'ble Authority, but the
complainant turned his de’é_f. earto the requests and demands
raised by the respondents..."3fﬁté'?ﬁi;é%pondents kept raising the
demand/reminder letters. The gp@p!gﬁ;ant was very well aware
of the continuous Idélays and __wfere rérﬁinded on continuous basis
through the demand letters and despite numerous requests the

complainant never paid any amount.

That due to the oﬁgoing continuous cle_faults-. by the complainant,
the respondents were constrained to send a létter of non-payment
of dues final notice dated-26.12.2018 in‘terms of the space buyer

agreement executed between the parties. The complainant even

after receiving the léiter of cancellation did not pay any heed by
clearing the outstanding dues towards the total sale consideration.
Eventually, on 11.6.2019 the respondents as per the space buyer
agreement cancelled the said unit of the complainant without
committing any breach of the terms and conditions of the
agreement entered with each other and refunded the said amount

to the complainant.
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The complainant after being the willful defaulter in complying
with the terms and conditions of the space buyer agreement went
on for an extra mile by filing an appeal before the Hon'ble
Appellate RERA Tribunal against the cancellation of the unit and
tried to shift the burden on the part of the Respondents for its own
wrong. During the pendency of the appeal before the Hon'ble
Appellate Tribunal the complainant filed this complaint bearing
no. 3898 of 2019 before the authopty The complainant went
against the law and by fllmgj;v\rogases at the same time with
similar issues and falgely Coﬁcg‘aled the said fact with this
authority. Moreover, in fear o_f'_los'inﬁg"the case with the Hon'ble
Appellate RERA Tribunal he withdrew his case thereafter as he

was a defaulter.

That the Hon’ble Authority in this complaint-bearing no.3898 of
2019, vide its order dateq-05.03.2020, directed the complainant in
affirmative to pay his "remaining °dutstanding dues to the
respondents, failing which tpe allotted unit to the complainant
would stand cancelled: it is subﬁitted thét even after being
categorically directed by this Hon’ble Authority, the complainant
failed to comply the order and again miserably failed to pay the
remaining amount to the respondents. The complainant chose to
ignore all these aspects and willfully defaulted in making timely

payments.

It is to be stated that it shall be the respondents who shall be
entitled for the relief from this Hon'ble Authority for the breach in
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the terms and conditions of the space buyer agreement by the
complainant. That as per the clause 23 of the space buyer
agreement, the respondents are entitled to forfeit the earnest
money as well as the brokerage along with the taxes and interest.

Clause 23 has been produced hereinbelow:

“23. The "Company" and the Allottee hereby agree that the amounts
paid on booking/on allotment and/or in installments as the case
may be, to the extent of 10% of the Basic Sale Price of the said unit
will collectively constitute the eqr:gegt money. Non-fulfillment of any
of the terms and conditions of the sale and those of the agreement
as also in the event of fmfum’“cq sl“gg ‘this agreement by Allottee
within the time aﬂowed,“‘*ﬁ'my entgd 'theforfeiture of the earnest
money together with interest ah delayed payments and any other
amount of non-refundable nature including but not confined to
brokerage paid by the "Company".

Similarly, the respondents_ through the spacé- buyer agreement
clearly stipulated to the complainant tha;? ;‘time being the
essence”, the allottees. are entitled ‘and_dutjé‘:f)ound to pay the
charges on or before the due date or as a_nd_when demanded by

the respondents as the case may.be.

“24. That the nmely payment of | the mstdﬂmenr and other charges
as stated in schedule of payment (Annexure-m) is the essence of this
Agreement. It shall.be incumbent onthe Allottee to comply with the
terms of payment and or. other terms:and conditions of the is
Agreement failing which he/she shall forfeit to the "Company" the
entire of earnest money together with interest on delayed payments
and any other amount of non-refundable nature including but not
confined to brokerage paid by the "Company" and the
allotment/this Agreement shall stand cancelled and the Allottee
shall be left with no lien, right ,title, interest or any claim of
whatsoever nature in the said Unit alongwith parking space(s).The
"Company" shall thereafter be free to resell and/or deal with the
said Unit in any manner whatsoever at its sole discretion. The
amount(s) if any, paid over and above the earnest money would be
refunded to the Allottee by the "Company" after making deductions
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referred to above and only when such amounts are realized by the
"Company" from another prospective purchaser on resale of the unit
but without any interest or compensation of whatsoever nature. The
"Company" shall have the first lien and charge on the said Unit (s)
for all its dues payable by the Allottee to the Company.”

25. Also, the respondents are squarely covered under section 11(5) of
the RERA Act, 2016, which states that:

“11(5) The promoter may cancel the allotment only in terms of the
agreement for sale: Provided that the allottee may approach the
Authority for relief, if he is aggneved by such cancellation and such
cancellation is not in accordancg WIth the terms of the agreement
for sale, unilateral and w;thout any sujﬁcsent cause.”

26. That the complainant, has no cause of action to file the present
complaint as the present confplafnf is based on an erroneous
interpretation of the provisions of the act as well as an incorrect
understanding of the terms and co_ndEtionS 6f ‘the space buyer
agreement dated‘g Q_8.04.2015'. It is further: submitted that the
complainant is an investor and has booked the unit in question to
yield gainful returns by selligg the same in the open market. the
complainant does not come u'n;l'e“'r' 'thé ambit and scope of the
definition an allottee under;»sect-ion 2(d) of the Act, as the
complainant is ar;investor'and booked thé unit in order to enjoy
the good returns from-the project. The same can be envisaged
from the fact that the complainant in 2019 made an advertisement
of the unit for selling the same in the open market in order to

receive the monetary gains without paying his due amount.

27. Moreover, on his repeated requests he was given one last chance

by this authority to get his unit by depositing his entire due
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amount by 31.03.2020 and no later. He purposely did not deposit
the same and breached the order issued. He even agreed to the
same by sending an email whereby he stated that he has not paid

his entire due amount.

Thereafter, the complainant misrepresented this authority that he
deposited the entire due, on which a CA was appointed by the
authority to calculate the same to which the CA appointed by this
Hon’ble Authority issued aletterdated 8.10.2021 stating that

amount of Rs. 18 lacs were due on ﬁthécomplainant on 31.03.2020.

That due to the ongoing cdntif'i:_lit_iu"sj(‘:le\faul'ts by the complainant,
the respondents were constr"éi-n’ed' to'senda lét_ter of non-payment
of dues final notice dated 26.12.2018"in tern;s of the space buyer
agreement executed between the parties: The"éomplainant even
after receiving th.e_letter of cancellation did hqt pay any heed by

clearing the outstanding dues towardsthe total sale consideration.

Copies of all the relevant documents-have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undispute:d documents and

submission made by the parties.
E. Jurisdiction of the authority:
The authority observes that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.1 Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint. S
E.Il Subject matter iurisdi‘(?t;’iﬁlli-'-"?’";?

y ‘fl -." ":';:_ll':, X .
Section 11(4)(a) of the Act;2016 f:"n;ﬁ.d\?ides that the promoter shall
be responsible to the allotteé as per agreement for sale. Section

11(4)(a) is reprodu_ted as hereunder:
Section 11(4)(a)

Be responsible for-all ‘obligations, responsibilities and functions
under the provisions of this*Act or therules'and regulations made
thereunder or to the allottees as per: the agreement for sale, or to
the association of allottees, as.the case- may be, till the conveyance of
all the apartmentsy plots or-buildings;, as the case may be, to the
allottees, or the comman areas.to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
34(f) of the Actnprovides to ensure compliance of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside
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compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.
F. Findings on the objections raised by the respondent

F.I. Objection regarding entitlement of DPC on ground of
complainant being investor.

The respondent is contending that the complainants have invested
in the unit in question for commercial gains, i.e to earn income by
way of rent and/ resale of thqz_: progerty at an appreciated value
and to earn premium thereoﬁ:’:,"s.ifﬁée the investment has been
made for commercial.purpose therefore. the complainant is not
consumers but are investors, therefore, they are not entitled to the
protection of the Act and thereby not entitled to file the complaint
under section 31 of the Act. The respondents also submitted that
the preamble of the Act states that the Act is enacted to protect the
interest of consumers of | the real estate sector. The authority
observes that the respondent is correct in stating that the Act is
enacted to protect the interest of consumers of the real estate
sector. It is settled principle of interpretation that preamble is an
introduction of a s‘tatu_te' and (states- main'aims & objects of
enacting a statute but at the same time, preamble cannot be used
to defeat the enacting provisions of the Act. Furthermore, it is
pertinent to note that any aggrieved person can file a complaint
against the promoter if it contravenes or violates any provisions of

the Act or rules or regulations made thereunder. At this stage, it is
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important to stress upon the definition of term allottee under the

Act, the same is reproduced below for ready reference:

“2(d) "allottee" in relation to a real estate project means the
person to whom a plot, apartment or building, as the
case may be, has been allotted, sold (whether as freehold
or leasehold) or otherwise transferred by the promoter,
and includes the person who subsequently acquires the
said allotment through sale, transfer or otherwise but
does not include a person to whom such plot, apartment
or building, as the casemay be, is given on rent;”

33. In view of above-mentioned _deﬁnfﬁ@n of "allottee" as well as all
the terms and conditions’ of the éﬁartment buyer’s agreement
executed between promotet" and cpmplalnants, it is crystal clear
that the complainant is an allottee(s) as the subject unit was
allotted to her by the promoter. The concept; of investor is not
defined or referred in the Act. As per the, definition given under
section 2 of the Act, there will be ° promoter i fand “allottee” and
there cannot be a‘party “having. a status of "investor". The
Maharashtra Real Estate ‘Appellate Tribunal in its order dated
29.01.2019 in appgal no. 0006000000010557 titled as M/s
Srushti Sangam Developers Pvt Ltd. Vs. Sarvapnya Leasing (P)
Lts. And anr. has also held that the concept of investor is not
defined or referred in the Act. Thus, the contention of promoter
that the allottee being an investor is not entitled to protection of

this Act also stands rejected.

G. Findings regarding relief sought by the complainant:

G.1 Direct the respondents to restore the unit in question G124 by
setting aside the wrongful cancellation and accepting the
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refunded amount with pending outstanding decided by this
Hon'ble Authority and to disclose the actual carpet area,
covered area and common area of the unit no. G-124 to avoid
unwanted further litigations.

The complainant was allotted the above-mentioned unit by the
respondent on 12.3.2014 for a total sale consideration of
Rs. 60,74,462/- which leads to execution of space buyer
agreement on 08.04.2015 and the complainant paid a total sum of
Rs.33,07,429/- against that unit,ﬂjégding delay in handing over of
possession of the unit, the cornplain@ant filed a complaint bearing
no. 171 of 2018 before the authority. on _19.04.2018 who vide
orders dated 30.1 02018d1rected as tj_nde,r:i;k‘ \
i. The respont}enf iS' duty bound tc; handover the possession of
the said unit by 08.07.2018 as committed by the respondent.

ii. As per the provisions of section 19(a) of the Real Estate
(Regulation and Development) Act, 2016 the complainant is also
duty bound to pay the due instalment in time.

iii. The complainant is eligible for delayed possession charges
at the prescribed rate of interest i.e. 10.45% per annum from
the committed date of delivery of possession i.e. 08.07.2018 as
per agreement dated 08.04.2015 issue w.r.t PLC charges shall be
decided finally at the time of delivery of possession.

iv. If the possession is not given on the date committed by the
respondent, then the complainant shall be at liberty to further
approach the authority for the remedy as provided under the
provisions, l.e. Section 19(4) of the act ibid.

Feeling aggrieved with the same, the complainant filed an appeal
bearing no. 162 of 2019 with the appellate tribunal. But during the
pendency of that appeal the respondents cancelled the unit on
11.06.2019 on ground of non-payment of the amount due and

returned the remaining paid-up amount of Rs.31,77,823/- after
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deducting 10% of the sale consideration and other charges. So, in
view of cancellation of the allotted unit, the complainant withdrew
that appeal on 20.09.2019. Meanwhile, he has also filed the
present complaint on 02.09.2019 seeking setting aside the
cancellation of the allotted unit, its restoration, acceptance of the
refunded amount received by him besides some other reliefs. The
respondents filed reply to the same controverting the pleas taken
by the complainant and vahdatmg the cancellation of the allotted
unit on the ground of non~pay1;;g§t of the amount due. The
complainant reiterated his pleas_a_s taken in the complaint by way
of written submissions filed on _1\8.07_2'022 -

The authority viéé’“its orders dated 06.0°9.w§i);19 restrained the
promoter from creating 'third party rights“dr alienating the
allotted unit in any manner till further orders Similarly vide
orders dated 05.03. 2020 ‘the authonty dlrected the complainant
to make payment of- the out_stan@mg amount along with
prescribed rate of .interest.to thelrespondent by 01.04.2020
otherwise, the u___:f;%it_:’w,oul'd _-'cs’t%;nd;‘_ cancelled, and that order is
reproduced for a reference as under:

Part arguments heard.

The unit of the complainant was cancelled by the respondent vide
cancellation letter dated 11.06.2019 for non-payment of amount
due towards him. Complainant has filed complaint for restoration of
the unit. Complainant is directed to make the outstanding payment
along with the prescribed rate of interest to the respondent by
01.04.2020 otherwise the unit stands cancelled.

In pursuance to above mentioned orders of the authority the

complainant transferred the sums of Rs. 35,00,000/-
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Rs.16,00,000/- and Rs.3.5 lacs through RTGS in the account of
Mascot Buildcon Private Limited that is respondent builder on
21.03.2020, 23.03.2020 and 26.03.2020 respectively totaling to
Rs.54,50,000/-.

38. Since there was dispute with regard to amount due against the
complainant and to be paid to the respondents, so the authority
vide orders dated 17.11.2020 directed both the parties to submit
calculation sheets with an ad‘vahce copy to the other side to
ascertain the outstanding am&untaﬁd who submitted the same.
During the course of hearmg on 08 09.2021 the matter with
regard to amount due was- referred to CA of the authority for

giving his opinion on the following points:

i. Whether the complainant has deposited some amounts
after the passing of order dated 05.03.2020.

ii. Whether the respondent company has adopted due process
of law while cancelling the unit i.e., by way of issuing notice to
the home buyer before actual cancelling the unit.

iii. It will also be in the fitness of the things that how much
amount has actually been paid by the complainant towards
the total consideration of the unit.

iv. What are the dues to be paid to the complainant as per
BBA along with interest, if any.

39. A report in this regard dated 05.10.2021 was received and the
same was superseded by another report dated 08.10.2021 on the
basis of orders dated 08.10.2021 passed by the authority.

Objections to the same have been filed by the complainant on
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18.07.2022. Now the issue for consideration before the authority
areas under:
(i) Whether the complainant was competent to challenge the
cancellation of the allotted unit made on the basis of letter

dated 11.06.2019 when his appeal against the order dated
30.10.2018 was pending before the appellate tribunal.

(ii) Whether the complainant failed to comply with the
orders of the authority dated 05.03.2020 directing him to pay
the amount due against the allotted unit by 01.04.2020.

40. As regards issue no. 1, it 1s<ag§gjaned position that when the
cancellation of the a;llotted uh_iht;_ 'v\_&las issued vide letter dated
11.06.2019 by the respo\nde_-r_its, the matter was sub judice before
the Hon’ble Appellate T'ribun;l.?by” way of appeal against the order
dated 30.10.2018 pv_a“séed by the-authority in%cégn%plaint bearing no.
171 of 2018. It is-settled proposition of l'av;f that an appeal is
continuation of theisuit. If any adverse order during the pendency
of appeal has been passgdagmnstany of the'party to the litigation,
then the same can be challenged\ih*those proceedings and not by
way of separate suit or complaint. The appeal against the order
dated 30.10.2018 gagsed i;y the authb;ity? was admittedly
withdrawn by the ‘complainant on 20.09.2019. But prior to
withdrawal of that appeal, he filed the instant complaint on
02.09.2019 before the authority and which is not legally
maintainable without seeking leave of the court to file complaint

even prior to withdrawal of the appeal.
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As regards issue no. 2, vide orders dated 05.03.2020, specific
directions were given to the complainant to pay the amount due
against the allotted unit to the respondents by 01.04.2020. No
doubt the complainant paid a total sum of Rs.54,50,000/- up to
26.03.2020 but did not pay the remaining amount and took a plea
of non- uploading of the zimni dated 05.03.2020 on the website of
the authority and the limitation being extended from time to time
by the Government of India ,arjl'd_...l'-]‘o.n'.ble Apex Court of the land
and the calculations made bemg incorrect by CA of the authority
on 08.09.2021. But all the plea;s ;aken in thls regard are devoid of
merit. Though there were lock down ’due to.Covid 19 in the third
week of March 52{]20 extended from time to time, but the
complainant admittedly -deposited in the_ account of the
respondents the sum of Rs. 54,50,000/- on different dates up to
26.03.2020 throughRTGS. No doubt, the limitation being
extended from time to time due to- Covid 19 by different
authorities but the plea of Complainant with regard to non-deposit
of remaining amount due cannot be con51dered in view of his
depositing Rs. 54 50 000/ up to 26 03.2020, ‘I‘hus, his plea with
regard to uploading of zimni dated 05.03.2020 on the website of
the authority cannot be taken into consideration. The other plea
raised by him with regard to the incorrect calculations of the CA of
the authority is also untenable. While giving report dated
08.10.2021 the CA of the authority has taken into consideration
the payments made by the complainant against the allotted unit

and the amount of delay possession charges. After adjusting the
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amount of delayed possession charges and the amount paid by the
complainant to the respondents in pursuance to orders dated
05.03.2020, the due amount payable by him was Rs.4,77,996.88/-.
That amount was not even deposited by the complainant, though
he challenged the report of the CA of the authority but could have
deposited the amount due under protest reserving his rights to
recover the same from the builder. But that was not done
disregarding the orders of the authority passed during the
proceedings subsequent to expiry Qj.'ibckdown period.

Al

Since the complamant failed 1:0 pay the amount due as per the
directions of the authorlty contalned in order dated 05.03.2020
so, no conclusion can be reached except the cancellatlon of the

allotted unit bemg vahd

Consequently, in view of above mentioned legal as well as factual
position no case for setting aside cancellation of allotted unit
made on the basis of letter dated '11.06.2019 is made out. And
same is held to be valid: However, the complainant has already
made payment of Rs.54,50,000/- to the respondents up to
26.03.2020 so that amount is ordered to be refunded to him along
with interest at the iﬁrescribed rate i.e. 9.80% from the date of re-
deposit i.e. 26.03.2020 up to the date of actual re-payment within
a period of 30 days.

The complainant also requested that the respondent be restrained
from creating third party rights over the allotted unit till the

period prescribed for filing an appeal against this order expires.
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Keeping in view the facts detailed earlier and the issues involved,
the respondents are directed not to create third party rights over
the allotted unit till 60 days i.e. the period prescribed for filing

appeal against the order.

H. Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section- 37 of the Act to ensure
compliance of obligation Castupon the promoter as per the
function entrusted to the authoutylfnder section 34(f) of the Act

of 2016: N e

i. The respondne‘ri‘fs are directed to refund an amount of
Rs.54,50,000/- along with interest at the prescribed rate
i.e. 9.80% from the date of re-depositi.e, 26.03.2020 up to
the date of actual.re-payment within a period of 30 days.

i. The respondénts are directed not to create any third-party
rights over the allotted unit till 60 days i.e. the period

prescribed for filing appeal against the_.o__rder.

46. Complaint stands disposed of.

47. File be consigned to registry.

\l.-{—?,.——-’ CEms——" ¢

(Vijay Kiimar Goyal) (Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated:02.08.2022
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