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.. 
ORDER

1. The present complaint has been filed by the complainant/allottee

in Form CRA under section 31 of the Real Estate [Regulation and

Development) Act, 2016 (in short, the Act) read with rule 28 ofthe

Haryana Real Estate [Regulation and Development) Rules,2017

(in short, the Rules) for violation of section 11(4)(aJ of the Act

wherein it is inter alia prescribed that the promoter shall be

Complaint no.3B9B of 2019

Prabhat Kumar
R/o: -39 AB, Tagore Garden, Ambala-133001 Complainant

1.M/s Mascot Build cone Pvt. Ltd.
2.M/s Hometown Properties Private Limited
3.V Square Development Company Private
Limited
Regd. office:294/1, Vishwakarma Colony,

Opposite Lal Kuan, New Delhi-110044 Respondents
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responsible for all obligations, responsibilities and functions to

the allottee as per the agreement for sale executed inter-se them.

Unit and Proiect related details:

The particulars of the projec! the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession delay period, if any, have been detailed in the

following tabular form:

S. No Information

1. Name and location of the
project

"0odles skyrvalk", Sector 83,

Village sihi, Gurugram

2. Commercial complex

3.0326 acres

4. DTCP License t
I

08 0f 2013 dated 05.03.2013

valid up ro 04.03.2017

5. Name of the licensee Dharam Singh

6. RERA registered/ not
registered

I

Registered
vide no.294 of20U dated
13.10.2017 valid up to
3L.12.20L9

7. Date ofallotment 12.03.201,4

IPage 69 ofthe complaintl

B. Date of execution of space

buyer's agreement

08.04.2015

IPage 72 ofthe complaint]

9. Date of commencement of
construction of the proiect

"16'.0320t4 ' '

[As per the details in complaint
n,o.77 U20181

10, Unit no. G-124, Ground floor

IPage 75 ofthe complaint]
11. Super area 432.50 sq. ft.

[Page 75 ofthe complaint]

1,2. Payment plan Construction linked payment

plan
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Facts ofthe complaint

That the complainant booked the shop measuring 432.5 sq. ft. in

the proiect named" oodles Skywalk" situated at Sector 83,

Gurugram, Haryana on the advertisement and booking received

on 03.01.2013 with the obiective to start business and earn

livelihood for his family. That thereafter the complainant filed a

complaint dated 19.04.2018 before the Haryana Real Estate

Regulatory Authority Gurugram under section 31 of the Real

Estate (Regulation and Development) Act,2015 read with rule 28

of the Haryana Real Estate [Regulation and DevelopmentJ Rules,

[Page 95 ofthe complaint]

13. Total consideration Rs.60,7 4,462 /-
[Page 74 of the complaint]

74. Total amount paid by the

complainants

Rs.33 ,07 ,429 / -

[Page 23 ofthe complaint]

15. Possession clause

[E

As per clause 38 of the
agreement: within 36 months of
signing of this agreement or
within 36 months from the date
bf start of construction of the
said building whichever is later

16. Due date of delivery of
possession

(As per clquse 38 of the
agreement: within 36 months of
signing of this ogreement or
within 36 months frofit the dqte
of start of construction oI the
soid building whichever is later)

08.07.2018
Calculated from the date of
agreement i.e. 08.04.2015
Grace period of 3 months is
allowed

77. Offer ofpossession Not offered

18. Not obtained

t9. Cancellation letter

PaEe 3 of27
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2017 against the promoter Mascot Buildcon Private Limited and

others. The Authority, after following the due process to its
discretion of noticing of respondents and arguments on various

dates between the parties, passed a order dated 30.10.2018. Thus,

the Authority exercising power under section 37 of Real Estate

(Regulation & Developmentl Act, 2076 issued following

directions:

(i) The respondent ls duty bound to hand over the
possession ofthe said unit by 08,07.2018 as committed by the
respondent.

(ii) As per the provislons of le.ction 19 (a) of the Real
Estate (Regulation and Development) Act, 2016 the
complainant is also duty bound to pay the due instalment in
time.

(iii) The complainant is eligible for delayed possession charges at
the prescribed rate of interest i.e. l0.4So/o per annum from
the committed date of delivery of possession i.e. 08.07.2018
as per agreement dated 08.04.2015. Issue w.r.t. PLC charges
shall be decided linally at tlre time ofdellvery ofpossession'

[iv) If the possession is not given on the date committed
by the respondent then the complainant shall be at liberty to
further approach the authority for the remedy as provided
under the provisions, i.e. Section 19(4) of the Act ibid.

4. That after being left with many non-redressed issues of the

complaint, the complainant preferred an Appeal No. 162 of 2019

before the Haryana Real Estate Appellate Tribunal, Chandigarh

which is pending for 20.09.2079.It is pertinent to mention here

that during the pendency of the above said appeal the Hon'ble

Tribunal on date 22.05.2019 directed to the director of the

respondents/ promoters to file the affidavit on 14.06.2019 statlng
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therein as to what is the exact measurement of shop No.G-124, the

possession of which is being offered/ will be offered to the

appellant and the next dated of hearing was fixed for 14-06-2019

and before filing of the affidavit, the respondents without

intimation to the complainant or the Hon'ble Appellate Tribunal

transferred an amount of Rs. 31,77,823/- into complainant's

fathers account in HDFC Bank on dated 11-05-2019 after

deducting 10% i.e. Rs. 4,48,779/- of Basic Sales Price and also

adding delayed interest of.Rs.. 3J9,113/-. That for this, an

application was moved by the complainant on the very next date

of hearing on 14-06-2019 to put this fact into the knowledge of

the Hon'ble TribuniLl. ?hereafter the respondent no. I sent a letter

for cancellation datei 11-06-2019, which wisl received on the

very next day of bearing Le 15-06-2019. It is most pertinent to

mention here that during.the pendency of the above said appeal

the respondents not only wilfully disobeyed the Hon'ble Tribunal

proceedings and have shown disrespect to the proceeding of the

Hon'ble Tribunal but also -caused irreparable loss and injury to the

complainant which cannot be compensated in terms of money,

5. That thereafter on dated 29-07 -2079 the complainant filed an

application u/s 151 CPC in his appeal before the Hon'ble Tribunal

and placed on record statement of the appellant, cheque no.

000007 of Rs. 37,77,A23 and cheque No. 000006 of Rs.

24,74,421/-of HDFC bank remaining balance amount against the

Page 5 of 27
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unit in question to show the bonafide intention of the appellant to

take possession.

6. Beside above, below noted facts were also stated:-

That the respondents are in violation of the provisions of

Haryana Development and Regulation of Urban Areas Act,

1975 and have committed prelaunch of the project "Oodles

Skywalk" for which FIR No,0007 dated 06.01.2019 was

lodged on complaint from District Town Planner,

Enforcement, Gu ing in Court.

That the complainant had obiected to-tlrq unlawful demandsto

raised by the respondent no.1 after the implementation of

CST tax law and also had sent an email to this regard but the

respondents continued to impose wrongfugful taxes against all

such demands raised under GST era, even till date. That due

to the adamant stand of the respondent no.1 a complaint

was filed to the Anti-Profiteering department as a result of

against M/s. Mascot'Builcon Pvt. Ltd.,''that profiteering

amounting to Rs. 46,60,426/- has been established under

section 171 ofthe CGST Act,2017.

Furthermore, Directorate of Town and Country Planning

Haryana has 2014 issued show cause notice dated: 25-03-

219 wherein it directed Hometown Property Pvt. for

submission of change in beneficial interest in favour of

Page 6 of 27
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Mascot Buildcon pvt. Ltd. after confirming that Hometown

Property Pvt. Ltd. transferred obligations against the license

no. 8 of 2013 dated 05.03.2013 in favour of Mascot Buildcon

Pvt. Ltd. without permission from the department and for

violating provisions of Haryana Development and

Regulation of urban Areas Act, 1975.

That the respondents cancelled the unit G-124 during the

pendenry of the appeal No.152 of 2019 before the Appellate

Tribunal and when the Hon'biii{ribunal has called for an affidavit

of actual space measurements of the unit no. G-124 from the

respondents for final calculation of the amount. The directions of

the order dated 22.05.2019 is reproduced herewith as:

"The appellant/ complainant has contended that he has

allotted shop no, G-124 measuring 432.5 sq. ft. He contended
that in fact, now he is being offered the shop having an area of
around 180 sq. ft.

Let, the affidavit of the director of the
respondent/promoter be fiIed stating therein as to what id
the exact measurement of shop no. G'124, the possession of
which is being offered/ will be offered to the appellant. Now
the case to come up on 14,06.2019 for filing the said affidavit
and consideration".

Further, when the matter was heading for the possession of the

unit after removing the disputes regarding actual size, PLC

charges the respondents cancelled the unit unilaterally without

taking permission from the Hon'ble Tribunal and without

intimating the complainant and showing disrespect to the

proceeding of the Hon'ble Tribunal.

8.

Page 7 of27
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9. That the complainant has made a ground of non-payment of

instalments at right time after receiving the demand notices that

the dispute/grievances regarding the shop no G- 124 was pending

in the RERA authority and then the appeal was pending before the

appellant authority. As a settled law appeal is the continuation of

the suit. It was mentioned that no prior intimation was given by

the respondents before cancellation and now the respondents

lous cancellation notice

which was never received to lainant.

10. The complainant alleged that said cancellation was done during

default of the respondents and the RERA Authority had said in the

judgment that the 70% construction is completed so refund can't

be granted to the complainant and complainant cannot withdraw

from the project and now per contra when the complainant has

paid B instalments continuously in time out of 11 instalments

demanded which equals more than 60% of the total payments of

the unit G-124 i,e. hard earned money of the complainant is

already deposited with the respondents for last more than 7 years

and when there is a clause for delayed interest as given to the

complainant at a rate of 10.45% during the default of respondents.

Then the respondents should not be allowed to cancel the unit in

the interest of equity and justice. However, respondents

deliberately, knowingly and maliciously without taking

consideration of these facts cancelled the shop no. G-124 and also
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refunded the amount of Rs. 37,77 ,823 /- according to their own

calculations.

11. It is further stated by the complainant that the cancellation was

done when the PLC charges and actual space was not decided and

an affidavit from the respondents were called for exact size of the

shop no. G-124 by the Hon'ble Tribunal and in that particular time

they had cancelled the unit ,u:$telerally without taking prior

permission from the Ld. Authority and without informing the

complainant.

.. .,. :t.::,
12. That the respondents c6ild'llav6. gone for an execution of the

judgment order dated 30.10.2019 of the Ld. Authority rather than

for deliberate and unilateral cancellation of the shop no. G-124

permission from the Hon'ble Appellate Tribunal.

C. Reliefsought by the complainant:

13. The complainant has sought following relief:

refunded amo.unt.with pending outstanding decided by this

Hon'ble Authority.

(bJ Direct the respondents to pay an amount of Rs. 1,00,000/- to

the complainant towards the cost of litigation.

(c) Direct the respondents not to interfere in the rights of the

complainant by any means whatsoever in future.

PaEe 9 of27
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(d) Direct the respondents to disclose the actual carpet area,

covered area and common area of the unit no. G-124 to avoid

unwanted further litigations.

D. Reply by the respondent:

The respondent has taken grounds for reiection of complaint on

the ground of iurisdiction along with reply. The respondent has

contested the complaint on the following grounds:

14. That the complainant vide anniilpllcation form applied to the

respondents for provisional allotment of a unit in the project. The

complainant, in pursuance of the aforesaid application form, was

allotted an independent unit bearing ao G-124, located on the

ground floor, in the proiect vide an alloqnent letter dated

12.03.2074. The complainant consciously and iiillfully opted for a

construction linked payment plan for remittance of the sale

consideration for the unit in question and further represented to

the respondents that he shall remit every installment on time as

per the payment schedule. The respondents. had no reason to

suspect the bonafde of the complainant and proceeded to allot the

unit in question in their favor.

15. That it is pertinent to mention that the allotment letter being the

preliminary and the initial draft contained the basic and primary

understanding betlveen both the parties, to be followed by the

space buyer agreement to be executed between the parties. After

fulfilling certain documentation and procedures the allotment

letter dated L2.03.2014 in favour of the complainant allotting a
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commercial unit bearing no. G-124 ground floor. Thereafter, on

08.04.2015, the space buyer agreement was executed between the

complainant and the respondents which contained the final

understandings between the parties stipulating all the rights and

obligations.

16. That, the complainant filed before this Hon'ble Authority filed a

complaint bearing no. 17L.ot z\LB for the delay possession

charges on account of dela[ollrrSs;gssion in the delivery of the

complainant's unit in the pr( The complainant in the said

2018 complaint made several false and misleading allegations

against the respondents amounting to fraud and cheating while

also including a prayer of refund of the entire amount deposited

by the complainant with the respondents. The said complaint was

decided by this Hon'ble Authority dated 30,10.2018 granting

delay payment charges to the respondent stating that the

customer is duty bound to make timely payments as well as delay

subject to the clearing of the outstanding dUgs lowards the total

sale consideration of the unit. The reliefs are reproduced

hereinunder:

DECISION AND DIRECTIONS OF THE AUTHONTY

Thus, The Authority exercising power under section i7 of Real Estote

(Regulqtion & Development) Act,2016 issue directions:
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i,The respondent is duty bound to hond over the possession of the soid unit

by 08.07.2018 as committed by the respondenL

ii. As per the provislons of section 19 (a) of the Real Estate

(Regulation and Development) AcC 2016 the complainant is also dury

bound to poy the due instqlment in time,

17. That vide the above-mentioned order, this Authority granted a

relief to the complainant by directing the respondents to pay the

delay possession charges subiect to the condition that the

complainant would clear all: tlie peuding dues immediately. The

Authority also noted that the cgmplainant at the time of filing the

complaint bearing no. 171 of 2018, had only deposited 52o/o of the

total consideration despite acknowledging the fact that the project

in 2018 was on time and was already completed more than 70010.

This Hon'ble Authority vide its iudgment dated 30.10.2018 in the

said complaint ndti,d that the Complainant was bound by the

terms and conditions of the space buyer agreement as at the time

of signing the agreement the complainant consciously chose to

pay the consideratioir in terms of construction linked payment

plan. Therefore, the complainant was bound to deposit balance

due consideration of the unit with the respondents, whereas the

complainant only deposited 520lo ofthe amount.

18. That vide the same order this Hon'ble Tribunal directed the

complainant to clear the outstanding dues with the respondents,

to which the complainant has failed miserably to deposit any

amount. The complainant not only has breached the terms and

conditions of the space buyer agreement entered with the
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respondents but also has failed to comply the directions of this

hon'ble authority and since then has only acted in the derogation

of the space buyer agreement as well as the final order of this

Hon'ble Authority thereby committing an act of contempt.

19. That, the respondents from time to time raised numerous demand

letters to the complainant requesting him to clear the dues as well

as complying with the orders of this Hon'ble Authority, but the

complainant turned his deaf ear to the requests and demands

raised by the respondents. The respondents kept raising the

demand/reminder letters. The was very well aware

of the continuous delays and were reminded on continuous basis

through the demand letters and despite numerous requests the

complainant never paid any amount.
Itlr\,

20. That due to the ongoing continuous defaults by the complainant,

the respondents were constrained to send a letter of non-payment

of dues final notice dated 26.72.2018 in terms of the space buyer

agreement executed .between the parties. The complainant even

after receiving the letter of cancellation did not pay any heed by

clearing the outstanding dues towards the total sale consideration.

Eventually, on LL.6.2019 the respondents as per the space buyer

agreement cancelled the said unit of the complainant without

committing any breach of the terms and conditions of the

agreement entered with each other and refunded the said amount

to the complainant.
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21. The complainant after being the willful defaulter in complying

with the terms and conditions of the space buyer agreement went

on for an extra mile by filing an appeal before the Hon'ble

Appellate RERA Tribunal against the cancellation of the unit and

tried to shift the burden on the part of the Respondents for its own

wrong. During the pendenry of the appeal before the Hon'ble

Appellate Tribunal the complainant filed this complaint bearing

no. 3898 of 2019 before the qutholity. The complainant went

against the law and by filinE.'itwgi cilses at the same time with

similar issues and falsely concealed the said fact with this

authority. Moreover, in fear of loain!'the case with the Hon'ble

Appellate RERA Tribuhal he withdrew his case thereafter as he

I Lt<t
2?.

was a defaulter.

That the Hon'ble Authority in this complaint bearing no.3898 of

2019, vide its order dated 05.03.2020, directed the complainant in

affirmative to pay his remaining outstanding dues to the

respondents, failing which the allotted unit to the complainant

would stand cancelled. It is submitted that even after being

categorically directed by this Hon'ble Authority, the complainant

failed to comply the order and again miserably failed to pay the

remaining amount to the respondents. The complainant chose to

ignore all these aspects and willfully defaulted in making timely

payments.

It is to be stated that it shall be the respondents who shall be

entitled for the relief from this Hon'ble Authority for the breach in

Page 74 of 27



HARERA
M GURUGI?AIVI Complaint no.3B9B of 2019

the terms and conditions of the space buyer agreement by the

complainant. That as per the clause 23 of the space buyer

agreement, the respondents are entitled to forfeit the earnest

money as well as the brokerage along with the taxes and interest.

Clause 23 has been produced hereinbelow:

"23. The "Compqny" ond the Allottee hereby agree that the omounts
paid on booking/on allotment ond/or in instollments os the case

mqy be, to the extent of 100k ofthe Bosic Sole Price of the said unit
will collectively constitute the earnest money. Non-fulfillment of any
of the terms and conditions of the sole.ond those of the agreement
as slso in the event of failuleltn sig\ this ogreement by Allottee
within the time qllowed;'may entgit the forfeiture of the eornest
money together with interest 0n: deloyed poyments and qny other
amount of non-refundable noture intluding but not conlined to
brokerage paid by the "Company'.

24. Similarly, the respondents through the space buyer agreement

clearly stipulated to the complainant that ."time being the

essence", the allottees are entitled and duty'bound to pay the

charges on or before the due date or as and when demanded by

the respondents as the case may be.

"24. That the timely payment of the.instdllment and other chorges
as stoted in schedule of payment (Annexure-lll) is the essence ofthis
Agreement lt shall be incumbent on the Allottee to comply with the
terms of payment and or other terms ond conditions of the is

Agreement fqilinli which he/she shall lorfeit to the "Compqny" the
entire ofeornest money together with interest on deloyed payments
and ony other amount of non-refundqble nature including but not
conlned ta brokerage pqid by the "compony" ond the
allotment/this Agreement sholl stand concelled ond the Allottee
sholl be lefi with no lien, right ,title, interest or any claim of
whstsoever noture in the said Unit alongwith parking space(s),The
"Compony" sholl thereafter be free to resell and/or deol with the
soid Unit in any manner whotsoever at its sole discretion. The

amount(s) if any, paid over ond obove the eqrnest money would be

refunded to the Allottee by the "Compqny" after making deductions
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referred ta above ond only when such amounts ore reolized by the
"Company" from another prospective purchaser on resole of the unit
but without ony interest or compensation of whotsoever nature. The

"Compony" shall have the lirst lien and charge on the said Unit (5)

for all its dues poyable by the Allottee to the Compony."

25. Also, the respondents are squarely covered under section 11[5] of

the RERA Act, 2016, which states that:

"11(5) The promoter moy concel the allotment only in terms of the
ogreement for sole: Provided that the allottee moy opprooch the
Authority for reliel if he is oggrieved by such cancellation qnd such

cancellation is not in occordance with:the terms of the ogreement

for sale, unilateral onclwithout any t
ffi

That the complainant has no cause of action to file the present

complaint as the present complaint is based on an erroneous

interpretation of the provisions of the act as well as an incorrect

understanding of the terms and conditions of the space buyer

agreement dated 08.04.2015. It is further submitted that the

complainant is an investor and has booked the unit in question to

yield gainful returns by selling the same in the open market. the

complainant does not come under the ambit and scope of the

definition an allottee under section 2(d) of the Act, as the

complainant is an investor and booked the unit in order to enjoy

the good returns from the proiect. The same can be envisaged

from the fact that the complainant in 2019 made an advertisement

of the unit for selling the same in the open market in order to

receive the monetary gains without paying his due amount.

Moreover, on his repeated requests he was given one last chance

by this authority to get his unit by depositing his entire due

t cquse."

26.

27.
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submission made by the parties.

E. Iurisdiction ofthe authority:

Complaint no.3898 of 2019

amount by 31.03.2020 and no later. He purposely did not deposit

the same and breached the order issued. He even agreed to the

same by sending an email whereby he stated that he has not paid

his entire due amount.

28. Thereafter, the complainant misrepresented this authority that he

deposited the entire due, on which a CA was appointed by the

authority to calculate the salng !g_yh!ch the CA appointed by this

Hon'ble Authority issued a letter- dated 8.10.202L stating that

amount of Rs. 18 lacs were due on thd complainant on 31.03.2020.

29. That due to the ongoing contiiigous defaults by the complainant,

the respondents were constrained to send a letter of non-payment

of dues final notice dated 26.1.2.2018 in terms of the space buyer

agreement executedted between the parties. The complainant evenlhe co

after receiving the letter of cancellation did not pay any heed by

clearing the outstanding dues towards the total sale consideration.

30. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint

can be decided on the basis of these undisputed documents and

)RAM

31. The authority observes that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E. I Territorial iurisdiction
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As per notification no.7/92/2017 -1TCP dated 14.12.2017 issued

by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose with omces situated in

Gurugram. In the present case, the project in question is situated

within the planning area of Gurugram district. Therefore, this

thereunder or to the ollottees as per the agreement for sale, or to
the ossociation ofallottees, os the case moy be, till the conveyance of
oll the apartments,,plots or buildings, os the case may be, to the
ollottees, or th;acommon areas to tie ossociation ol allottees or the
competent outhority, as the cqse mqy be;

Section 34-Functions of the Authority:

34(fj of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view ofthe provisions ofthe Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside
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compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

F. Findings on tlle obiections raised by the respondent

F.I. Obiection regarding entitlement of DPC on ground of
complainant being investor,

32. The respondent is contending that the complainants have invested

in the unit in question for commercial gains, i.e to earn income by

way of rent and/ resale of the pio.perry at an appreciated value

and to earn premium thereon..Sirice the investment has been

made for commercial purpose therefore the complainant is not

consumers but are investors, therefore, they are not entitled to the

protection of the Act and thereby not entitled to file the complaint

under section 31tof the Act. The respondents also submitted that

the preamble of the Act states that the Act is enacted to protect the

interest of consumers of the real estate sector. The authority

observes that the respondent is correct in stating that the Act is

enacted to protect the interest of' consumers of the real estate

sector. lt is settled principle of interpretation that preamble is an

introduction of a statute and states main aims & objects of

enacting a statute but at the same time, preamble cannot be used

to defeat the enacting provisions of the Act. Furthermore, it is

pertinent to note that any aggrieved person can file a complaint

against the promoter if it contravenes or violates any provisions of

the Act or rules or regulations made thereunder. At this stage, it is
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important to stress upon the definition of term allottee under the

Act, the same is reproduced below for ready reference:

"2(d) "ollottee" in relation to a reol estate project meons the
person to whom o plot, apqrtment or building, as the
cose may be, has been qllotted, sold (whether asfreehold
or leosehold) or otherwise tronsferred by the promoter,
and includes the person who subsequently acquires the
said qllotment through sale, tanskr or otherwise but
does not include a person to whom such plot aportment
or building, as the.cale,tlay be, is given on rent;"

33. ln view of above-mentioned definitiqn of "allottee" as well as all

the terms and conditions of the ei;artment buyer's agreement

executed between promoten zind tpmplainants, it is crystal clear

that the complaiiant is an allottd'dls) as the subject unit was

allotted to her by the promoter. The concepl of investor is not

defined or referred in the Act. As per the definition given under

29.01.2019 in appeal no. 000

Srushti Sangam Developers PvL

section 2 of the Act,

there cannot be a party having a status of "investor". The

Maharashtra Real Estate Appellate Tribunal in its order dated

010557 titled as M/s

Sarvapriya Leasing (P)

Lts. And anr. has also held that concept of investor is not

defined or referred in the Act. Thus, the contention of promoter

that the allottee being an investor is not entitled to protection of

this Act also stands rejected.

Findings regarding reliefsought by the complainant:

Direct the respondents to restore the unit in question G124 by
setting aside the wrongful cancellation and accepting the

G.

qct. As per the definition given under

will be "promoter" and "allottee" and

G.1
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refunded amount with pending outstanding decided by this
Hon'ble Authority and to disclose the actual carpet area,
covered area and common area ofthe unit no. G-124 to avoid
unwanted fu rther litigations.

34. The complainant was allotted the above-mentioned unit by the

respondent on 12.3.2014 for a total sale consideration of

Rs.60,7 4,462/- which leads to execution of space buyer

agreement on 08.04.2015 and the complainant paid a total sum of

Rs.33,07 ,429 /- against that unit. Pleading delay in handing over of

possession of the unit, the comPla.in3nt filed a complaint bearing

no. 171 of 2018 before the 4hthority on 19.04.2018 who vide

orders dated 30.10.20.18.dirlcted as under:.

i. The respondent is duty bound to hsndover the possession of
the said unitby 08,07.2018 os committed by the respondent.

ii. As per the provisions of section 19(q) oJ the Real Estqte
(Regulation ond Development) Act, 2076 the complainant is also
dugt bound to pay the due instalment in time'

iii. The complainant is eligible for delayed possession chorges
at the prescribed rate oI interest i.e, 70.45o/o per annum from
the committed date of delivery of possession i.e. 08.07.2078 os
per agreement doted 08.04,2075 issue w,r.t PLC charges shall be
decided linally at the time of delivery of possession,

iv. Il the possession is not given on the date committed by the
respondent, then the complainant shall be at liberty to further
approach the authority Ior the remedy qs provided under the
provisions,l.e. Section 19(4) oJ the act ibid.

35. Feeling aggrieved with the same, the complainant filed an appeal

bearing no. 162 of 2019 with the appellate tribunal. But during the

pendency of that appeal the respondents cancelled the unit on

ll.06.2019 on ground of non-payment of the amount due and

returned the remaining paid-up amount of Rs.31,77,823 /- after
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deducting 1070 of the sale consideration and other charges. So, in

view ofcancellation of the allotted unit, the complainant withdrew

that appeal on 20.09.2019. Meanwhile, he has also filed the

present complaint on 02.09.2019 seeking setting aside the

cancellation of the allotted unit, its restoration, acceptance of the

refunded amount received by him besides some other reliefs. The

respondents filed reply to the same controverting the pleas taken

by the complainant and validati e cancellation of the allotted

unit on the ground of no

complainant reiterated his pleas as taken in the complaint by way

of written submissions filed on 1A.07 .2022

36. The authority vide its orders dated 06.09.2019 restrained the

promoter from creating third party rights or alienating the

allotted unit in any manner till further orders. Similarly vide

reproduced for a reference as under:

Part orguments heord.

The unit of the complqinont wos concelled by the respondent vide

cancellation letter dated 11,06.2019 for non'pqyment of amount
due towords him. Comploinant hos liled complaint for restorotion of
the uniL Complainont is directed to make the outstanding payment

along with the prescribed rqte of interest to the respondent by
01.04.2020 othetwise the unit stonds cancelled,

37. [n pursuance to above mentioned orders of the aut]ority the

complainant transferred the sums of Rs. 35,00,000/-,

of the amount due. The
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Rs.16,00,000/- and Rs.3.5 lacs through RTGS in the account of

Mascot Buildcon Private Limited that is respondent builder on

21.03.2020, 23.03.2020 and 26.03.2020 respectively totaling to

Rs.54,50,000/-.

38. Since there was dispute with regard to amount due against the

complainant and to be paid to the respondents, so the authority

vide orders dated U.11.2020 directed both the parties to submit

calculation sheets with an advanie copy to the other side to

ascertain the outstanding amount and who submitted the same.

During the course of hearing on 08.09.2027 the matter with

regard to amount due was referred to CA of the authority for

giving his opinion on the following points:

i. Whether the complainant has deposited some amounts
after the passing of order dated 05.03.2020.

ii. Whether the respondent company has adopted due process

oflaw while cancelling the unit i.e., by way of issuing notice to
the home buyer before actual cancelling the unit.

iii. lt will also be in the fitness of the things that how much

amount has actually been paid by the complainant towards
the total consideration of the unit.

iv. What are the dues to be paid to the complainant as per

BBA along with interest, ifany.

39. A report in this regard dated 05.10.2021 was received and the

same was superseded by another report dated 08.10.2021 on the

basis of orders dated 08.10.2021 passed by the authority.

Objections to the same have been filed by the complainant on
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78.07.2022. Now the issue for consideration before the authority

areas under:

[iJ Whether the complainant was competent to challenge the
cancellation of the allotted unit made on the basis of letter
dated 11.06.2019 when his appeal against the order dated
30.10.2018 was pending before the appellate tribunal.

(ii) Whether the complainant failed to comply with the
orders of the authority dated 05.03.2020 directing him to pay
the amount due against the allotted unit by 01.04.2020.

40. As regards issue no. 1, it is,au. i9.Illjtted position that when the

cancellation of the allotted lnltl was issued vide letter dated

17.06.2079 by the respondents, the iratter was sub judice before

the Hon'ble Appellate Tribunal by way of appeal against the order

dated 30.10.2018 passed by the atthority in cqmirlaint bearing no.

l7l of 2018. It is settled proposition of law that an appeal is

continuation of the suit. If any adverse order during the pendency

of appeal has been against any of the party to the litigation,

then the same can be challenged in those proceedings and not by

way of separate &*y,e**,t*frt[ryfor""" the order

dated 30.10.2019+etqqd, br .th€ 3uthoqtyr was admittedly

withdrawn u, ,lcu.tJfrril+,t:# ie-.osiM/e. But prior to

withdrawal of that appeal, he filed the instant complaint on

O2.O9.ZOL9 before the authority and which is not legally

maintainable without seeking leave of the court to file complaint

even prior to withdrawal ofthe appeal.
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41. As regards issue no. 2, vide orders dated 05.03.2020, specific

directions were given to the complainant to pay the amount due

against the allotted unit to the respondents by 01.04.2020. No

doubt the complainant paid a total sum of Rs.54,50,000/- up to

26.03.2020 but did not pay the remaining amount and took a plea

of non- uploading of the zimni dated 05.03.2020 on the website of

the authority and the limitation being extended from time to time

by the Government of India and. Hellble Apex Court of the land

and the calculations made bding.incorrect by CA of the authority

on 08.09.2021. But all the el_eT.t+el.in this regard are devoid of

merit. Though there were lqck down'due to Covid 19 in the third

week of March ta020 extended from time to time, but the

complainant admittedly deposited in the account of the

respondents the sum of Rs. 54,50,000/- on diftrent dates up to

26.03.2020 through RTGS. No doubt, the limitation being

extended from time ,to time due to covid 19 by different

authorities but the plea of complainant with regard to non-deposit

of remaining amount due cannot. be considered in view of his

depositing Rs. 54,50,000/- up to 26.03.2020' Thus, his plea with

regard to uploading of zimni dated 05.03.2020 on the website of

the authority cannot be taken into consideration. The other plea

raised by him with regard to the incorrect calculations of the CA of

the authority is also untenable. While giving report dated

08.10.2027 the CA of the authority has taken into consideration

the payments made by the complainant against the allotted unit

and the amount of delay possession charges. After adiusting the
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amount of delayed possession charges and the amount paid by the

complainant to the respondents in pursuance to orders dated

05.03.2020, the due amount payable by him was Rs.4,77,995.88/-.

That amount was not even deposited by the complainant, though

he challenged the report of the CA of the authority but could have

deposited the amount due under protest reserving his rights to

recover the same from the builder. But that was not done

42.

43.

Since the complainant failed to pay

directions of the authority contained

so, no conclusion can be reached except the cancellation of the

allotted unit being valid. F.ol
Consequently, in view of above mentioned le$al as well as factual

position no case for setting aside cancellation of allotted unit

made on the basis of letter dated 77.06.2019 is made out. And

same is held to be valid. However, the complainant has already

made payment of Rs.54,50,000/- to the respondents up to

26.03.2020 so that amount is ordered to be refunded to him along

with interest at the prescribed rate i.e. 9.800/o from the date of re-

deposit i.e. 26.03.2020 up to the date of actual re-payment within

a period of 30 days.

The complainant also requested that the respondent be restrained

from creating third party rights over the allotted unit till the

period prescribed for filing an appeal against this order expires.

disregarding the orders of the authority passed during the

proceedings subsequent to kdown period.

re amount due as per the

dated 05.03.2020

44.
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Keeping in view the facts detailed earlier and the iss involved,

the respondents are directed not to create third party over

the allotted unit till 60 days i.e. the period

appeal against the order.

H. Directions of the authority:

45. Hence, the authority hereby passes

following directions

for filing

this order and issue the

7 of the Act ensure

per the

section 34( of the Act

nt of

rate

26.03.2020 up ro

of 30 days.

any third-party

compliance of obligation

function entrusted to

of 201.6:

i. The

Rs.54,50

i.e. 9.80

the date

the promoter

The respon

Vl-
(Dr. K.K.

Chairman
Haryana Real Estate Regulatory Authority, G

Dated,:oz.o8.2022

of 2019

(Viiay Kflmar Goyal)
Member
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