HARERA
A GUHUGMM E[er.llﬂmt no. 1748 of 2021 .

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 1748 of 2021
First date of hearing: 23.04.2021
Date of decision : 21.07.2 022

Sumitra Devi |
R/o: 210, Sector -15, Gurugram, Haryana

Complainant
il Versus

M/s Shree Vardhman Eull?fqp Pyt Ld.
Regd. office: 310-311, iyd flgor, Indra Prakash
Building, 21-Barakhamba Road, Mew Delhi- 110001 Respondent
CORAM:
pr. KK Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE: -
Sh. Varun Chugh ail, Advocate for the complainant
Shri Shalabh Singhal Advocate for the respondent

ORDER
The present complaint dated 26.03.2021 has been filed by the
complainant/allottee in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act] read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 {in
shart. the Rules) for violation of section 11(4)(a) of the Act wherein itisinter

alia prescribed that the promaoter shall be responsible for all pbligations,
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B GURUGRAM

responsibilities and functions to the

executed inter-se them.

A, Unit and Project related details:

Complaint no. 1748 of 2021

allottee as per the agreement for sale

. The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S. | Heads rmation
No.
1. | Project name and lm:aiilun ) Vardhman Mantra", Sector-
4 Ifh'ﬁ. J?ihr hl;ll%'rﬂm
2. | Project area _f * ""ﬂ; . l' ; ;1;15!’62 a;flea'
3. | Nature of the prﬁ}am 4 J Group hunsing.cnluny underthe |
X | | policy of low cost/ affordable
ﬂT La._ h“?gmg &)
4. | a) DTCP license no. 69 of 2010 ‘dated 11.09.2010
b) Validity status " R [ valid ill 30.04.2022
| c) Name of the licensee = 'I:!E§ Infrastructure Private Limited |
a) RERA register ﬁeq_ L |
registered ' | 500£2022 dated 13.06.2022
5. | Unit no. AN (i J B-404 on 4" floor, tower- B
[As per page no. 5 of the complaint]
6. | Unit measuring 800 sq. ft. 1
[As per page no. 05 of the complaint
7 |Date of execution of flat | November 2011
buyer's agreement [As per page no. 5 of the complaint]
'8, | Total consideration | Rs. 16,00,000/- K
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— GURUGRAM Complaint no. 1748 of 2021

[As per page no. 17 of reply]
Rs. 20,50,237 /-
[As per page 55 of complaint]

9. | Total amount paid by the Rs. 17.16,862/-

complainant [As per page no. 55 of complaint]
10. | Date of environment clearance 22.02.2011
| [As per details provided by

: 1 lw;lndent]

11.

Possession clause

'"mnstrumanafmeﬁumrfmym
pleted within a period of

| giflﬁ w.'ﬁﬁﬁy] manths from the date
r:f'i' start n}' foundation of the

L pﬂ']!’ﬁcufﬂr tnwtr in which the flat is

*qdp'f-i race period of six(6)

Ml
| ] TEI éfipt of sanction of the
| 'l ns/revised  building

) mm qnd approvals of all concerned

=R Em:l'udmg the fire service

= ht =¥ e civil aviation
/ .
F- T [ t‘ [?] ﬁ%nq tru,fﬁc department,

ﬁaf‘hﬂfan control department asmay

J be required for commencing and

tﬁrr}’mg of the construction subject
to force majeure restrains or
restrictions from any courts/
authorities,  non-availability  of
building materials or dispute with
contractors/workforce  etc. and
| circumstances beyond the control of
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Complaint no. 1748 of 2021 h

-

company and subject to timely|
payments by the flat buyer(s].

Taken from another file of same
project

12

Date of start of foundation of
particular tower

Cannot be ascertained

13.

Due date of delivery of
possession

14,

Zero period

| {Galculated from date of
r"ﬁuﬁi’ﬂn ment clearance ie,
: 3@2 2011, as respondent stated

| (ie. from 01:11.2017 to 30.09.2020

22.02.2014

thaffidavit dated 23.09.2021
ﬁ!.sl:art of foundation of

g 'u\mﬂa guestion which is
essential i calculating due date of
possession ismot readily available in
company rngugds related to the unit

in ﬁuﬁm’r[g

*Note: The due date of possession
“has ’tlﬁnmdvertently recorded
Ihmug in the proceeding of the day
pd 21.07.2022
ars 10 months and 29 days

vide order of DTCP, Haryana
Chandigarh dated 03.03.2021)

15.

Occupation certificate

23.07.2021

(As per details provided by
respondent])

16,

Offer of puﬂségslnn

Not offered
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b GURUGRAM CompmE e 748 02621

IET.\ Grace period |I Not allowed

B. Facts of the complaint

. That the apartment in question is located in the project namely "Shree
Vardhman Mantra” situated at Sector-67, Gurugram, Haryana, was booked
by the complainant in the year 201 1.

. The basic cost of the property is Egi}ﬁ_&n 000 /- only and out of which a sum
of Rs 15, 20, 000/- has already hﬁ:ﬂ@fﬁd by the complainant. Since It was
time linked payment plan, the remaining amount of Rs 80,000/ towards the
last instalment, hﬂsmes,ﬂaﬁm dlit}rm& oﬂmr chfi{ges were payable at the
time of offer of p-::-ssegsiamnf the prﬂpertjﬁm qu&atlpn That, in November
2011, a builder buyer's agreementwas entered intowith the respondent and
by virtue of which it aﬂ#ﬂ;ﬁﬂthe apartment hea:;tn;m 404, tower-b (fourth

floor) admeasuring 800 sq;'(&. along-with car. pﬁﬂ(ﬂg space in the project.
The said buyer's agreement is nrltlhﬂi tﬂ‘ﬁj{ w.ﬁretajned by the respondent
on the pretext of filling the cotnplete detaiis of the property purchased,
besides getting it EI,@E& and SEH%;-@ fmrq& the concerned personnel,
authorized by it for the said purpose. Tine :ﬁmplamant was further assured
by the respondent that the original buyer’s agreement would be sent at her

address via post within a period of one month, from the date of its execution.

. It is also pertinent to mention that in clause no. 9(a), the respondent had
categorically stated that the possession of the said floor would be handed
over within 36 months from the date of start of laying of the foundation of

particular tower, with a further grace period of another 6 mo nths.
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6. All efforts of complainant to get the copy of agreement went in vain. lastly,

after consistently chasing the respondent for a number of years, the
complainant was apprised that the original buyer's agreement has got
misplaced by the respondent and a fresh buyer's agreement would be
executed in lieu of the pervious one and hence on 07.01.2021, 2 fresh buyer's

agreement was entered into between the complainant and the respondent.

7. That, the at the time of execution r:-l.’ the hu_yrer s agreement dated 07.01.2021,

the complainant realised that the it e of not providing the original

buyer's agreement executed in N& A ’?.Crl 1, was a ploy and specifically
designed to cheat and defeﬂ the }egitﬁnate claim of the complainant, as in
the previous buyer's agr:p.!ﬁe,u’t ﬁ.e fm:tunylietﬂiwwtalmng to the start of
the construction as wull s the e!aﬂa?a Telal:e& tu compensation were
mentioned which were: not mefitioned in the buyer's agreement dated
07.01.2021. Itwas delq:mi:a!:ai}r done by the rEspgndent to escape itself, from
the liability of providing wmpﬂmgitﬁun to tﬁ;e uﬁpﬁlainant, on account of

delay in handing over the bqssqsstﬁn*ﬁl"l:ﬁa gpam‘hmnt in question.

8. That, the respondent has breached the ﬁ.m;‘,iqgmntalterms of the contract by
inordinately delaying ;‘in ?haﬁmm‘i t% ;:-ﬁagssﬁurg by 70 months. it is
pertinent to mention _here;ﬂmt the possession of the property in question
has still not been offered and the ﬁcmpattnn certificate of the project in

question is yet to come.

9. That, the complainant, without any default, had been timely paying the
instalments towards the property, as per the payment schedule provided by
the respondent towards the aforesaid apartment in the project and the

balance payment is to be made at the time of offering of possession.
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10. That, despite making the payment in accordance with payment schedule, the

respondent has unlawfully demanded the balance payment of Rs 3, 33,375/~
towards last instalment, service tax, stamp duty and other charges which
were otherwise payable at the time of offer of possession, deliberately
ignoring the fact that the occupation certificate for the project is still awaited.
In fact, the respondent has wrongfully imposed delay penalty/interest upon
the complainant for non-payment of the above stated amount which Is not
due and payable to it and has Ieﬂedanmterest of Rs 1, 89, 540/ including
taxes, which is recurrent and is -:ubt&iun_n}gs‘ly increasing on daily basis. Upon
confrontation by the cumpiainﬂ'.rlt vh numé‘mus emails, no reply was given

ik

by the respondent. I !

C. Relief sought by ﬂ;lhmfnplamﬂﬂt: !
11, The complainant has solight fuuﬁiﬁngfmﬁef:-

i. Direct the hﬁhpmdgnt to handwdr the possession of the

property in qué%ﬂnm-.iﬂar Mﬁiﬁ!ﬁ&he occupation certificate
of the project, in a time bound manner;

i Direct the Respondent to pay interest @ 18% p.a. as payment,
towards dé]g;r{' in hfa:;u:ﬁng' qyil.:;l.‘__ﬁlﬂl;].ﬂi"_n]iré]'ty in question as per
pmvisiuns.:jfrhefﬂa"l'E#tﬁt'e_.{Eégﬁlaﬂnﬁand Development] Act,
2016 (“RERA") and Haryana Real Estate (Regulation and
Development) Rules, 2017 (*"HRERA");

iii. Direct the Respondent to pay a sum of Rs.50,000/- to the

Complainant towards the cost of the litigation;
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12. On the date of hearing, the authority explained to the respondent/promoter

13

about the contravention as alleged to have been committed in relation to
section 11(4)(a) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent:

That the complainant has sought reliefs under section 18 of the Act of 2016,
but the said section is not applicable in the facts of the present case and as
such the complaint deserves to- be dismlssed It is submitted that the
operation of section 18 is not retgnﬁpad;[zée in nature and the same cannot
be applied to the transactio mth,éttv.;';enimd prior to the RERA Act came
into force. The parties ﬂmh_..mmflpg_iggp the said transactions could not
have possibly taken inﬁq;ﬁqfhunt the provisions of the Act and as such cannot
be burdened with the ui‘.tligatiun;-*tréﬁteﬂ therein. In the present case also
the flat buyer agreementfhételmfter ‘FBA") was éxecuted much prior to the
date when the Act of Eﬂlﬁj.-anu: iﬂtn.fhwe -‘a,nﬂ H&Eu-::h section 18 of the Act
cannot be made applicable to ﬂiemtase Any other interpretation of
the Act will not uni?: lfa _a%i:fseq_thg“:l".attled _pfinmples of law as to
retrospective operation of il,au,.rs but will also Jead to an anomalous situation
and would render the very purpose of the Act nugatory. The expression
"agreement to sell" occurring in section 18 (1)(a) of the Act covers within its
folds only those agreements to sell that have been executed after Act came
into force and the FBA executed in the present case is not covered under the
said expression, the same having been executed prior to the date the Act

came into force.
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® SURUGRAM Complaint no. 1748 0f 2021 |

That the complainant cannot be allowed to seek any relief which is in conflict

with the said terms and conditions of the FBA. The complainant signed the
agreement only after having read and understood the terms and conditions
mentioned therein and without any duress, pressure or protest and as such,
the terms thereof are fully binding upon the complainant. The said
agreement was executed much prior to RERA Act coming into force and the
same has not been declared and I;:H!tl'lﬂ‘t pﬂ&mm y be declared as void or not

binding between the parties. { 51 ¢ 1, fh

That the FBA executed in thla WW Mnm provide any definite date
or time frame for ha:m;_li_nF. over-of pwsEssiqn «of the apartment to the
complainant and on this ground. alone ‘the ref&nﬁ and/or compensation
and/or interest cannn;"-heﬁqught under RERA 'ﬁt&,hﬁen clause 9 (a) of the
FBA merely provides a ::t.ﬁfngaﬁupfgsﬂma;aﬂ period for completion of
construction of the flat and"ﬁil:fg ﬂfﬂﬁpﬁ@ﬂon for occupancy certificate with
the concerned authority. After cu#g!elg@u of construction, the respondent
was to make an applic:itiuii for Eﬁﬂhﬁﬂfﬂmupaﬂuﬁ Certificate (0C) and after

obtaining the OC, the pﬂusﬁslungbﬁjﬁ' flat was to be handed over.

That the residential group housing project in question has been developed

by the respondent.

17. That the construction of the phase of the project wherein the apartment of

the complainant is situated has already been completed and awaiting the

grant of occupancy certificate from the Director General, Town and Country
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Planning (DTCP), Haryana. The occupancy certificate has already been

applied by the licensee vide application dated 27.07.2017 to concerned
authority for grant of occupancy certificate. However, till date, no occupancy
certificate has been granted by the concerned authority despite follow up.
The grant of such occupancy certificate is a condition precedent for

occupation of the flats and hahitatinn of the project.

That in fact the office of the Dlrﬂﬂ:ur ﬁﬂnﬂml Town and Country Planning,
Haryana is unnecessarily wil;hhcm:ggﬂnt of occupation certificate and
other requisite approvals’ [&r H}p pm_im despite having approved and
obtained concurrence ﬂ-f I:h& Guvérnmmlt l:ff Haryana. It is submitted that in
terms of order dated ,B}J.]';L.Eﬂl'._?ﬁpq?;eﬂ{_hy., the Hop'ble Supreme Court of
India in Civil Appeal 1'4’9’._&9?' 7/2014 tiﬂe:ﬁ:aﬂ.ﬂi;?)‘q;ﬁﬂﬂ @ Jai Bhagwan &
Ors. vs. State of Hﬂt}lﬂﬁﬁﬁ ﬂrﬁ the CBlis mndul;‘tlng an inquiry in release
of land from acquisition in Ee:tﬂﬁ{k 10, E&:and Sector 65 to 67 in Gurugram,

Haryana. Due to pendancgg:f th# sqjdfnqulry,m; ufﬁre of the DTCP, Haryana
has withheld, albeit illegally, grantofapprovals and sanctions in the projects
falling within the said sqc'_mrﬁ.-,ﬁgg;'iévgd by the situation created by the
illegal and unreasonable stand of the DTCP, a CWP No. 22750 of 2019 titled
as DSS Infrastructure Private Limited Vs Government of Haryana and
others had been filed by the licensee before the Hon'ble High Court of Punjab
and Haryana for a direction to the office of DTCP to grant requisite approvals

ta the project in question. The said CWF has been disposed of vide order
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dated 06.03.2020 in view of the statements made by DTCP that they were

ready to grant OC and other approvals. However, despite the same, the
grants of approvals were pending despite continuous effarts being made by

the licensee/respondent.

That in the meantime, as the flats were ready, various allottees of the project
in guestion approached the respundent with the request for handover of
temporary possession of their r&g:q:cﬂjreﬂats to enable them to carry out
the fit out/furnishing work in m&r:ﬂ:ﬁ&;tunmdering the difficulties being
faced by the allottees due tﬂ’ (gfgrﬂﬂ,l’. uf oceupancy certificate by the
department in que'sttuﬂ: H'I-F‘ fespﬂﬂ&ﬂbﬂcced@& tu their request and has
handed over puﬂsa:ss;on éf their, respective flats to them for the limited

purpose of fit out, \'s \

I I
That after various efforts and representations made by the respa ndent
before the DTCP, the ucmpaﬁﬁq&rtﬁﬂﬂil'_r_ggﬂrdlng the project in question

DDA

B [ _
That in the FBA, no definite period for handing over possession of the

was issued on 23.0 TZ%E%

apartment was gwen'nr-'agﬂreed;tu.- In-the FBA only a tentative period for
completion of the construction of the Aat in question and for submission of
application for grant of occupancy certificate was given. Thus, the period
indicated in clause 9(a) of FBA was the period within which the respondent
was to complete the construction and was to apply for the grant of

occupancy certificate to the concerned authority. It is clearly recorded in the
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said clause itself that the date of submitting an application for grant of

occupancy certificate shall be treated as the date of completion of flat for the
purpose of the said clause. Since the possession could be handed over to the
complainant after grant of OC by DTCP Haryana and the time likely to be
taken by DTCP in grant of OC was unknown to the parties, hence the
period/date for handing over possession of the apartment was not agreed
and not given in the FBA. The resmuﬁd?m_mmpleted the construction of the
flat in question and applied for gr%ﬁt"uf ﬁﬁ;::upanc}f certificate on 27.07.2017
and as such, the said data Ia to i:;t 'I:al_r.en as the date for completion of
construction of the ﬂat in q:flﬂﬁtmﬂ,__fltls suﬁm"lttéf-l w]thuut prejudice; that in
view of the said fact, ﬂ'lg.'rﬂspundent cannot uth&eriE be held liable to pay
any interest or mmﬁg{ﬁﬁrqu_tu ‘the' t@]p_l;alqanl: for the period beyond

27.07.2017.

That as per the FBA, .f}ﬁe.;te;;tﬁtita ;F.:;!ﬂ'nd- given for completion of
construction was to h&cquntgd #plp tlél&,{.:iﬂ;‘;ﬂ of receipt of sanction of the
building plans/revi sedfplﬁm ﬂlmﬂﬁnmmfﬁnd commencement of
construction on receipt-of such approvals. The last approval being consent
to establish was granted by the Haryana State Pollution Control Board on
01.05.2015 and as such, the period mentioned in clause 9(a) would start

counting from 02.05.2015 only.

Itis submitted, without prejudice to the fact that the respondent completed

the construction of the flat within the time indicated in the FBA, that even as
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per clause 9(a), the obligation of the respondent to complete the

construction within the time tentative time frame mentioned in said clause
was subject to timely payments of all the instaliments by the complainant
and other allottees of the project. As various allottees and even the
complainant failed to make payments of the installments as per the agreed
payment plan, the complainant cannot be allowed to seek compensation or

interest on the ground that {ha-bspnndent failed to complete the

""a -Quji'ld clause. The obligation of the

construction within time given i!‘g_

respondent to complete I:ha ﬁﬂmtruqﬁpn wathm the time frame mentioned
in FBA was subject to aml‘t!‘e_pﬂ n@tupmﬂme‘pﬂpment of the installment

i !

by the complainant :uéintﬁer ailuttees

That the tentative per@:ﬂ- as indicated in FBA for completion of construction
was not only subject m’{ugéma]mrﬁ.mydiﬁn;s.-but also other conditions
beyond the control of respanql’mt T\*e naq—graﬁt of OC and other approvals
including renewal of license by th TCP Haryana was beyond the control of
the respondent, The DTCP Haryana &!ﬂaﬂ-ﬁsﬁﬁf’bﬁncipal approval and
obtained the concurrenee from the Guuemmeﬂt of Haryana on 02.02.2018,
It did not grant the pending approvals including the renewal of license and
0C due to pendency of a CBl investigation ordered by Hon'ble Supreme Court
of India. The said approvals have not been granted so far despite the fact that
the state counsel assured the Hon'ble High Court of Punjab and Haryana to

grant approvals/0C as aforesaid. The unprecedented situation created by
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the Covid-19 pandemic presented yet another force majeure event that

brought to halt all activities related to the project including construction of
remaining phase, processing of approval files etc. The Ministry of Home
Affairs, GOI vide notification dated March 24, 2020, bearing no. 40-3/2020-
DM-I(A) recognised that India was threatened with the spread of Covid-19
epidemic and ordered a complete lockdown in the entire country for an
initial period of 21 days which s’qqrtﬂl fmm March 25, 2020. By virtue of
various subsequent notifi cannns.ﬁ}.ﬂﬁjﬂtry of Home Affairs, GOI further
extended the lockdown fmm Lime to time and till date the lockdown has not

e ‘F-r s 1

been completely Hﬁf'k l‘f-ﬂl‘iﬂl.ﬁ[ﬁ _S%ﬁ gnvgrmnents. including the
Government of Haryana haue alsn enforced fi&?éfﬂl strict measures to
prevent the spread of Covid-1 % ande—miar.‘ 1m:|uding imposing curfew,
lockdown, stopping all ﬁ!?l’ﬂﬂ-ﬂthj‘l and c:pnﬂmcﬂnﬁ activities; Pursuant to
issuance of advisory by the GOI Hﬂemfﬁce memorandum dated May 13,
2020, regarding extension of regEs‘traﬂnns of real estate projects under the
provisions of the Real%i’s@tgfﬁe tiiﬁlat;ﬂ 'E_g?eﬁpment] Act, 2016 due
to 'force majeure', the Haryana Real Estate Regulatory Authority has also
extended the registration and completion date by 6 months for all real estate

projects whose registration or completion date expired and, or, was

supposed to expire on or after March 25, 2020.

That in the past few years, the construction activities have also been hit by

repeated bans by the courts/authorities to curb air pollution in NCR region.
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In recent, past the Environmental Pollution (Prevention and Control)

Authority for NCR ("EPCA") vide its notification bearing No. EPCA-
R/2019/L-49 dated 25.10.2019 banned construction activity in NCR during
night hours (6pm to 6am) from 26.10.2019 to 30.10.2019 which was later
on converted into complete 24 hours ban from 01.11.2019 to 05.11.2019 by
EPCA vide its notification No. EPCA-R/2019/1-53 dated 01.11.2019. The
Hon'ble Supreme Court of India. ﬂﬂf its !:rder dated 04.11.2019 passed in
Writ Petition No. 13029/1985 d#ﬂt ;@*Ht: Mehta vs Union of India”

completely banned all cun;tt‘uctiup,’amtlﬂﬁ in NCR which restriction was
partly modified vide uqdar t'lﬂ‘teﬂ Q_Er 12,2019 and was completely lifted by
the Hon'ble Supreme; Euq[‘t vide its ﬂ;dfer r;lateqf 14.[12 2020, These bans
forced the migrant Iahqur to retufn to their native states/villages creating
an acute shortage, of hbﬂ;@r u.‘g NCR Ji‘eglnm Du&?tp the said shortage the
construction sector could Mfﬁﬁwmﬂﬂl}uﬁlﬂ even after lifting of ban

T,
by the Hon'ble Supreme Court. EVen before the normalcy in construction

activity could resume, ﬁ@grl{w&iﬁl@ﬁt%"eﬂuﬁtﬁlg pandemic. Assuch,
it is submitted without p_m}udﬁ:e-ﬁn the submissions made hereinabove that

in the event, this authority comes to the conclusion that the respondent is
liable for interest/compensation for the period beyond 27.07.2017, the
period consumed in the aforesaid force majeure events or the situations

beyond control of respondent has to be excluded.
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26. Copies of all the relevant documents have been filed and placed on the

27,

28.

record. Their authenticity is not in dispute. Hence, the complaint can be

decided based on these undisputed documents.
E. Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint.

E.1 Territorial jurisdiction e

Bt

ey

As per notification no. 1,’93;21@& G qlﬁig.tpd 14.12.2017 issued by Town
and Country Planning DEpafﬂ;‘mnﬁ:&i&wﬁhﬂ of Real Estate Regulatory
Authority, Gurugram sl_;m__ll}ﬁp-ent}mfﬁﬁg&im District for all purpose with
offices situated in Eutﬂﬁrain In the present case, the project in guestion is
situated within the planning a’riﬁ of Gurugram -;éi#trir:t. Therefore, this
authority has tnmptétéft;a’grimriﬂ ]uﬂﬁiﬂﬁun to deal with the present

i %

complaint. "¢

£11 Subjectmatter jurisdietion

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
: e :

responsible to the allottees as per agreement for sale. Section 11[4)(a] is

reproduced as hereunder: M

Section 11{4){a)

He responsible for all ebligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the associuation of allottees, as
the case may be, till the conveyance of all the apartments, plats or buildings,
as the case may be, to the allottegs, or the common areas to the association
of allottees or the competent authority, as the case mey be;

Section 34-Functions af the Authority:
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34{f) of the Act provides to ensure compliance of the obligations cast upon
the promoter, the allottees and the real estate agents under this Act and the
rules and regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.

F.| Objection regarding maintaﬁm-nf the complaint.
The respondent contended _ﬂﬂ;thq present complaint filed under section 31

of the Act is not maintainaﬁié as ifha‘s-ﬁﬂi: violated any provision of the Act.

The authority, in the swccaeding paras uf fhe order, has observed that the
respondent is in cuntpﬂ!ﬂentmn of e—sec:mn + 1{4}"{4@ read with proviso to
section 18(1) of the ﬂqtmﬁ;mt hattllmg over passession by the due date as
per the agreement. Theﬁefbt:, the tn mplz-ﬂntts mamtainahle

F.1l Objection regarding jurmﬂdtldnuhuﬁ:dﬂty w.r.t. buyer's agreement
executed prior to coming into fnn:h nf the Act.

Another contention ni’ the respon ant is that in the present case the flat
buyer’s agreement was E:;é_éutéd t_IIuL'h.nripr. to the date when the Act came
:oto farce and as such section 18 of the Act canniot be made applicable to the

present case.

The authority is of the view that the Act nowhere provides, nor can be so
construed, that all previous agreements will be re-written after coming into
force of the Act. Therefore, the provisions of the Act, rules and agreement
have to be read and interpreted harmoniously. However, if the Act has

provided for dealing with certain specific provisions/situation in 4
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specific/particular manner, then that situation will be dealt with in

accordance with the Act and the rules after the date of coming into force of
the Act and the rules. Numerous provisions of the Act save the provisions of
the agreements made between the buyers and sellers. The said contention
has been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017} decided on
06.12.2017which provides as under:

*119. Under the provisions of Sectipn' 18, the delay in handing over the
possession would be muntédﬁpﬂﬁi#ﬁs mentioned in the agreement
for sale entered into by the promoter and the allottee prior to its
registration under RERA Under the prévisions of RERA, the promaoter is
given a facility to r‘eq;il{.tb; i 'm‘e';amh‘q.rdﬁhn af project and declare
the same under Section 4. The RERA daes nob contemplate rewriting of
contract between the flat purehasér and the promater....

122, We have aiready discussed thit above stated pravisions of the RERA are
not retros i nature. They may to some-extent be having a
retroactive or quasi retrogeive effect but L:g‘n 1 that ground the
validity of the provisions of RERA éannot be challenged. The Parliament
is competent enpugh tolegislate law having retrospective or retroactive
effect. A law aon” be even framed to affect subsisting / existing
contractual rights bétween the parties in the larger public intrrest We
do not have any dotbt invourmind thot the RERA'has been framed in the
larger public interest a ' nd discussion made at the
highest level by the Stan itee# and Select Committee, which

submitted its detaile ' TR A
34. Also, in appeal no, 17 rﬁ%’;ﬁeﬁ as Magic Eye Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in qrﬂar.drtgq 17.12.2019 the Haryana Real Estate

Appellate Tribunal has observed-

"34. Thus, keeping in view pur aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi retroactive to

II|
L™ g

. (L. ] ATTE JIE

; jon, Hence in case af delay in
the offer/delivery of possession as per the terms and conditions of the
agreement for sale the allotte shall be entitled to the Interest/deluyed
possession charges on the reasonable rate of interest as provided in Rule
15 of the rules and one sided, unfoir and unreasonable rate of
compensation mentioned in the agreement for sale is liabie to be lgnored.”
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The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no scope
left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of the
agreement subject to the condition that the same are in accordance with the
plans/permissions approved hy;-f&_ﬂ- respective departments/competent
authorities and are not in Cﬂn'l:t-‘ili:l?l!ﬁﬂﬂn of any other Act, rules, statutes,
instructions, directions fssiueﬂtpal-au;m?rand are not unreasonable or
exorbitant in nature. S e

F.I11 Objection of the r.ésjugtlldent w.r.t reasons for the delay in handing over
of possession. . | 1
The respondent submitted that there were various events or the situations

beyond the control of the 'r‘gﬁpnndent and the same have to be excluded
while computing delay in handing over possession and these are as follows:
The respondent submitted tﬁmn&ngmnt of OC and other approvals
including renewal of license by the DTCP Haryana is beyond the control
of the respondent and the said approvals have not been granted so far
despite the fact that the State Counsel assured to the hon'ble High Court
of Punjab and Haryana to grant approvals/0C.

As far as the aforesaid reason is concerned, the authority observes that the

Hon'ble High Court of Punjab and Haryana vide its order dated 06.03.2020
in CWP-22750-2019 (0&M) has held as under:

"Learned State counsel, at the gutset, submits that it has been decided to
grant eccupation certificate td the petitioner subject to fulfitlment of
ather conditions/ formalities and rectification of any deficiency which are
pointed out by the authority. He further submits that in cose the
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petitioner makes a representation regarding exclusion of renewal fee and
interest on EDC/IDC for the perfod from 25.07.2017 till date, same shall
be considered by respondent no as per law and fresh order shall be
passed, Learned State counsel further assures that as soon as the
representation {5 received, necessary steps shall be taken and the entire
exercise shall be completed at the earfiest, (n any case, not later than two
months.

In view of the above, no further direction is necessary., Present
petition is hereby disposed of "

In view of aforesaid order of Hnn’hielegh Court of Punjab and Haryana, an
office order of the DTCP, Haryanﬁ. ;‘.h:&nq:hgarh dated 03.03.2021 has been
issued. The para 4 of the said m‘t}lﬁ' ﬁ'tﬁl‘tb that “Government has accorded
approval to consider the . permdF f&’. ﬂi-ﬂ.:l_. 2017 to 30.09.2020 as "Zero
Period' where the apgrwaalﬁ WEI'E wnﬂlhald by, the department within the
said period in view nf Iﬂm legal ﬂpmmn and also gave relaxations as
mentioned in para 3" %m;tb,rﬂiﬂgln the a@th.ﬂrigraggf the considered view
that this period should hge?&:dgdhtﬁlﬁfym%ﬂﬂ;g the delay on the part of
the respondent to deliver themﬁ@tﬂ-ﬂiﬁ*‘

Unprecedented situatio r:rmmf “m.r Covid-19 pandemic and lockdown
for approx. 6 months 25.03.2020.
The Hon'ble Delhi HIg]:L Euurt in E?sp. titled as M/s Halliburton Offshore

Services Inc. V/S Vedanta Ltd.-ﬂ:*ﬁhf. bearing no. O.M.P (1) (Comm.) no. 88/
2020 and LAs 3696-3697 /2020 dated 29.05.2020 has observed that-

"59, The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor
to cure the same repeatedly. Déspite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be used as an
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excuse for non- performance of a contract for which the deadlines were
much before the outbreak itseif.”

In the present complaint also, the respondent was liable to complete the
construction of the project in question and handover the possession of the
said unit by November 2014 and it is claiming benefit of lockdown which
came into effect on 23.03.2020. Therefore, the authority is of the view that
outbreak of a pandemic cannot be used as an excuse for non- performance
of a contract for which the deadtlrl.iées were much before the outbreak itself
and for the said reason the said :[n[?}bm‘laﬂjs not excluded while calculating

the delay in handing over, [:iﬂ;ﬁe'ssiﬁ‘iﬁ s

Order dated 25.10. znm 01.11. 2319 passed by Environmental Pollution
(Prevention and E'#ﬂh'm'j Authority (EPCA) banning construction
activities in NCR region. Thereafter, order dated 04.11.2019 of hon’ble
Supreme Court of India in Writ petition no. 13028/1985 completely
banning construction ﬁfﬁgﬂﬂs in NCR region.

The respondent in the repl_].r-}xg.s a@nl:ﬂed that-the construction of the phase
of the project wherein the aparﬂnmtﬁdﬁﬂm complainant is situated has
already been cnmpletm? d Ltapﬂmd Egr-g;EanI of the occupancy certificate
vide application dated 27.07.2017 to DTCP, Haryana. The respondent is
trying to mislead the Hyﬂlpt"llml h}; making false or self-contradictory
statement. On bare perusal of the reply filed by respondent, it becomes very
clear that the construction of the said project was completed on 27.07.2017
as on this date, the respondent has applied for grant of OC. Now, the
respondent is claiming benefit of lockdown period, orders dated 25.10.2019
and 01.11.2019 passed by EPCA and order dated 04.11.2019 passed by
Hon'ble Supreme Court of India and which are subsequent to the date when

the respondent has already completed the construction, Therefore, this time
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period is not excluded while calculating the delay in handing over

possession.

G. Findings regarding relief sought by the complainant.
42.  Relief sought by the complainant:

a) Direct the respondent to handover the possession of the property in
question, after obtaining the occupation certificate of the project, in a
time bound manner and direct the respondent to pay interest @ 18%
p.a. as payment, towards ﬂulﬁgl‘n handing over the property in

" I3 i35
I:IU.EEDDI'[. .}I 1 r-lu._.‘ -
; an

b)  Direct the rESPﬂ“d.“mlé:m.P@f’:ﬂlﬁtﬁﬁﬂﬁﬁ'ﬂ.ﬂﬂu /- to the complainant
towards the cusbﬁﬂﬁe iitigf‘;iﬂﬂn, " -

G.1 Direct the respnndéni to pay delay interest on the amount paid by the
complainant amount to Rs. 17,16,562 /- at the rate of 24%.

43. In the present mmplﬁ‘ji_ﬂ.l'lﬂié"mmpihinhnté1nm§!:!5~' to continue with the
project and is seeking"'-ﬂé‘l'gy'q:_c;p?seﬁin}u changes as provided under the
proviso to section 18(1) ﬂl?ﬂ'l.ﬁ__fhﬂ'pﬁéﬂ.:}_ﬂ;[ﬂﬂprﬂﬂﬁﬂ reads as under:

Section 18: -H'Rqﬁgurr_:_qu r_gm%mﬁ?:ﬁqﬂ_gnmgmmﬁun
If the promoter ﬁ!&ﬁwiﬁﬁte ;i".';r';'s unable to give possession of an
apartment, ploL or bm'fdm;g. g

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promaoter, interest for every month of
delay, till the handing over of the passession, at such rate as may he
prescribed

44, As per clause 9(a) of the flat buyer's agreement dated (taken from other file
of same project) provides for handover of possession and is reproduced

below:
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As per clause 9a): The Construction of the Flat is likely to be completed within
a perfod of thirty six(36) manths from the date of start of foundation of the
particular tower in which the Flat is located with a grace perfod of six{6)
maonths, on receipt of sanction af the building plans/revised building plans and
approvals of all concerned authorities including the fire service department, civil
aviation department, traffic department, pollution control department as may
be required for commencing and carrying of the construction subject to force
majeure restroins or restrictions fraom any courts/ authorities, non-availability
of buflding materials or dispute with contractors/workforce etc. and
circumstances beyond the control of company and subject to timely payments by
the flat buyer(s). No claims by way of damages/compensation shall lie against
the Company in case of delay in handing over the possession on account of any
of such reasons and the period] 1uf m::mm:tmn shall be deemed to be
correspondingly extended. The ) application to the concerned

authorities for the issue of mmﬁf}aﬂ completion/occupancy/ part
accupancy certificate of the Cumpfﬁ‘ﬁp#ﬂ treated as the date of completion

of the flat for the purpose of s:iﬂ‘s r!np#fwmm
A flat buyer's agreemenl:‘fs*a puﬂ!tal ih@n:‘lr-dammnt which should ensure

that the rights and |mmﬁumfbut&bmtdm /promoter and buyers/allottees
are protected candidly. :F.‘ﬁal: buyer's agreement lays down the terms that
govern the sale of diffépe}ntﬁluni's | properties like I_'_E;_idﬁhti als, commercials
etc. between the bu}rer"qiﬁc}: Euﬂde Itis in the interest of both the parties to
have a well-drafted agrém-_éent vhich would thereby protect the rights of
both the builder and buyer |n-m45,.,¢1ﬁ1-mme event of a dispute that may
arise, It should be ﬁr in .i lg_qhil unamibiguous language which
may be understood a 't'ﬂl‘"l n'man with an ordinary educational
background. It shuuld:_u;.'m}m_ln-.a.p::uﬂsinﬂ with regard to stipulated time of
delivery of possession of the apartment, plot or building, as the case may be

and the right of the buyers/allottees in case of delay in possession of the unit.
The authority has gone through the possession clause of the agreement and
observes that the possession has been subjected to all kinds of terms and
conditions of this agreement. The drafting of this clause and incorporation

of such conditions are not only vague and uncertain but so heavily loaded in
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favour of the promoter and against the allottee that even a single situation

may make the possession clause irrelevant for the purpose of allottee and
the committed date for handing over possession loses its meaning. If the said
possession clause is read in entirety, the time period of handing over
possession is only a tentative period for completion of the construction of
the flat in question and the promoter is aiming to extend this time period
indefinitely on one eventuality or the other. Moreover, the said clause is an
inclusive clause wherein the numrrrﬂﬂ& appmvals and terms and conditions
have been mentioned for co mn’}aﬁtﬂmﬂt of construction and the said
approvals are sole ]Iahillt_'f of t:he pq:nmm:er for which allottees cannot be
allowed to suffer. The EFQFWEI have mentioned that completion of
which approval forms ﬁ ]i‘ar;t of tJ:?Tést statutory approval, of which the due
date of possession is mblqned to.Jt is quite ¢lear that the possession clause
is drafted in such a mgrmer that it creates mt;;fusinn in the mind of a person
of normal prudence who ;ﬂc& it, The authority is/of the view that it is a
wrong trend followed I::ylr the ﬂﬂ]ilﬂﬂtﬂl‘ fﬁﬁ-ldng-ﬁﬁu and it is this unethical
behaviour and dominant po sition that fieeds to be struck down. It is settled
proposition of law that one m;unht _?et!jim advantage of his own fault. The
incorporation of such’ Elal!l"se in the flat iﬂfu}.rer’s agreei‘ment by the promoter
is just to evade the Ila_‘m!ttj.r towards timely: delivery of subject unit and to
deprive the allottees of their right accruing after delay in possession. This is
just to comment as to how the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the allottee is left
with no option but to sign on the dotted lines.

The respondent promoter has proposed to handover the possession of the

subject apartment within a period of 36 months from the date of start of
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foundation of the particular tower in which the flat is located with a grace

period of 6 months, on receipt of sanction of the building plans/revised
plans and approvals of all concerned authorities including the fire service
department, civil aviation department, traffic department, pollution control
department as may be required for commencing and carrying of the
construction subject to force majeure restrains or restrictions from any
courts/ authorities, non-availability of building materials or dispute with

contractors/workforce etc, and. g:t nstances beyond the control of
company and subject to timely pa;gﬂpm%' the flat buyer(s).

T
The authority observes that inthe pr.esenf case, the respondent has not kept

the reasonable balance. hEt‘WEEI‘l his own I'Ights and the rights of the
complainant-allottee. ﬁﬁ? *Espaﬂel';lt"ﬁas al:teﬂ f“ a pre-determined,
preordained, highly distrimmatur},' and arbitrary manner. After, the unit in
guestion was booked }i{r the mmﬂlaiuant. she started making the payment
from November 2011. vq:ﬂq%lgnrl ! the facts glveq. BBA was executed in
November 2011 but the 'edpy. o o samé’ wis ot made available to the
complainant and later on, she Was, miq,]:; mﬂpundent that it was misplaced,
and new agreement is fo be executed. It is interesting to note as to how the
respondent had coll %eﬂ-d & ;I:i'fﬁﬂe?‘fm:ﬁ the complainant without
obtaining the ne-:esSﬂI}r approval [Eunsent to ‘Establish) required for
commencing the construction. The respondent is in win-win situation as on
one hand, it has not obtained necessary approvals for starting construction
and the scheduled time of delivery of possession as per the possession clause
which is completely dependent upon the start of foundation and on the other
hand, a major part of the total consideration was collected prior to the start
of the foundation. Further, the said possession clause can be said to be
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invariably one sided, unreasonable, and arbitrary. Moreover, the authority
vide order dated 03.09.2021 has directed the respondent/ promoter to
submit the date of start of foundation tower-wise on an affidavit. The

respondent-promoter filed an affidavit on 23.09.2021 in compliance of the
said order but failed to provide the date of start of foundation of particular
tower in which the subject flat is located. This shows the mischievous and
the irresponsible behaviour of the respondent promoter, The respondent-
promoter has failed to comply wllh I:heurderﬁ of this authority. Therefore,
the authority is of the considered v wﬁq}: as 'date of start of foundation of
the subject tower in which the fla i::lu:ated cannot be ascertained in the
present matter. So, the due &hfﬁ-ﬂi‘lﬂl‘ﬁe‘:nmputﬂd from date of environment
clearance i.e., 22.02. Eﬂil.. '* "3 .1 L\

Admissibility of graéé“ périid The pf{ﬂ‘.nhier I'gaﬁ prﬂpused to hand over
the possession of the said flat: mﬂun 36 months from the date of start of
foundation of the partlmlartuwerin n..ghit:h thq'. flat is located and has sought
further extension of a peﬂﬁd ﬁfr& ﬁiu-n!'nq. on, feceipt of sanction of the
building plans,freuksad plans aml g,p)i‘mvats of all concerned authorities
including the fire service :I_ﬂj!a nl;. ci‘.l';ﬁ aviation department, traffic
department, pollution Ehl‘itr'&!' Eﬁhr‘hﬁﬂnt a8 ma}r be required for
commencing and cart}rlnﬁ of the r:.ﬂpstru::tmrt Euhif.'ft to force majeure
restrains or restrictions from any courts/ authorities, non-availability of
building materials or dispute with contractors/workforce etc. and
circuamstances beyond the control of company and subject to timely
payments by the flat buyer(s). It may be stated that asking for the extension
of time in completing the construction is not a statutory right nor has it been
provided in the rules. This is a concept which has been evolved by the
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promoter themselves and, it has become a very common practice to enter

such a clause in the agreement executed between the promoter and the
allottees. Now, turning to the facts of the present case, the respondent-
promoter has not completed the construction of the subject project in the
promised time. The OC has been obtained from the competent authority on
23.07.2021 i.e., after a delay of more than 6 years.

Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking deiag.ﬂ pﬂmﬂsﬂﬂn charges however, proviso to
section 18 provides that where an ﬁﬂttagﬂnes not intend to withdraw from
the project, he shall be pa:d,, by Lhe pmmuter interest for every month of
delay, till the handing l:!‘.-"E'I'{tf' pn%esslﬂn, at.such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under:. ¥

Rule 15. Pres:'HIieﬂ rate of interest- ,"vafscr to section 12,
section 18 and ma-mﬁm (4) and subsection (7) of section 19]
(1) For the purpq:p viso ejmu 12; section 18; and sub-

of 5 I?ﬂ:thrﬁ' ‘interest at the rate

sections (4) &ﬁ?ﬁ
prescribed” shall be ﬁfﬁmpﬂ:@tﬁf}nﬁm highest marginal cost

of lending rate +29t':' "
Provided that the-State Bapk of India marginal cost of
lending rate (MCLR) is net in use, it shall be replaced by such

benchmark lending ratés r.‘{lfﬂmﬁmrﬂ Bank of India may fix
from time to time for Tending to the general public.
The legislature in its_wisdom |n the subordinate legisiation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Conseguently, as per website of the State Bank of India i.e., hetps:/ /shi.co.in,
the marginal cost of lending rate [in short, MCLR) as on date i.e, 21.07.2022
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is @ 7.80%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e., 9.80%.

The definition of term ‘interest’ as defined under section 2{za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“{za) "interest” means the rates of interest payable by the promoter
or the allottee, as the case mi -l_m.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeg .- ‘am-the allottee by the promoter, in
case of default, .sh'q#‘-'he Iﬂ' tir& I"ﬂte of interest which the
promoter shall be iable To pay the aliattee, in case of default.

(ii) the interest paf.ub{géby the promater to the alluttee shall be from the
date the prompter received the amount ordny part thereof til the
date the amotnt or part-thereof and interest thereon is refunded,
and the mmre#payaﬂe by theallattee to thepramaoter shall be from
the date the ﬁﬂnﬁwa:fq,-"uu i payment tg the promater till the date
itispaid:™ \T

|

Therefore, interest on the dw _
charged at the prescrlhed rate i, ﬁa‘ﬂﬂ'ﬁ h}r the respondent/promoter

which is the same as i E &ar%qd t? ﬂ]etmnpi%nant in case of delayed
possession charges.

On consideration of the dﬁcumm;an:aﬁ, ﬂﬁ‘*emr:e and other record and
submissions made by the parties, the authority is satisfied that the

'ts«efrﬂnr the complainant shall be

I T

respondent is in contravention of the section 11(4])(a) of the Act by not
handing over possession by the due date as per the agreement. It is pertinent
to mention over here that as per the office order of the DTCF, Haryana,
Chandigarh dated 03.03.2021, the para 4 of the said order has mentioned

that "Government has accorded approval to consider the period ie.,
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01.11.2017 to 30.09.2020 as ‘Zero Period’ where the approvals were
withheld by the department within the said period in view of the legal

opinion and also gave relaxations as mentioned in para 3". Accordingly, the
authority is of the considered view that this period should be excluded while
calculating the delay on the part of the respondent to deliver the subject flat,
It is a matter of fact that the date of start of foundation of the subject tower,
where the flat in question is situated cannot be ascertained in this matter as
the same was not provided by the respondent promoter even after the
orders of this authority on 03.09. 35_21 Hﬂ}‘u:e the due date of possession is
calculated from the date of Eﬂﬁrnélppnt cTeaFancE By virtue of flat buyer's
agreement taken from :rthm' ﬁ{t llF same projeet, the possession of the
booked unit was to be, dﬂﬂw&red w!l‘thln 36 months from the date of start of
foundation of the parﬁn:{llar tower.in whiﬁh the sﬂhj:g@t flat is located, which
is not provided by the' ﬁeﬁpunﬂerll pl,'!}mr.'rtﬂr aven &ﬁer the orders of this
authority on {]3.{}9.2&;. Hence, the due date of possession is calculated
from the date of date of environment cléarance which comes out to be
22022014 and a grace penn& l:rfl‘:klﬁi~1L aths which is not allowed in the
present case for the rms itiﬂtgqi abave,

Section 19(10) of the ﬁt‘.‘t ﬂBIIgﬂtﬁs ﬂ're allottee to take possession of the
subject unit within E munths ﬁrum ‘the date of ‘receipt of occupation
certificate. These 2 months of reasonable time is being given to the
complainant keeping in mind that even after intimation of possession
practically he has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely finished unit but
this is subject to that the unit being handed over at the time of taking
possession is in habitable condition. It is further clarified that the delay
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possession charges shall be payable from the due date of possession i.e.,

22.02.2014 till the date of handing over of the possession of the unit or up to
two months from the date of valid offer of possession if possession is not
taken by the complainant, whichever is earlier (excludin £ 'Zero period’ w.ef,
01.11.2017 till 30.09.2020) as per the provisions of section 19{10]) of the Act,
Accordingly, non-compliance of the mandate contained in section 11(4) (a)
read with proviso to section 18(1) of the Act on the part of the respondent is
established. As such, the com ptainm Is" entitled to delayed possession
charges at the prescribed rate of l.l:}tﬁ:rﬁgia 9.80% p.a. for every month of
delay on the amount paid by thec co ug\ia Imnl‘tq the respondent from the due
date of possession iLe., 2 2;5‘5#'2,2&1&« till ‘the date of handing over of the
possession of the unit u‘rﬂﬁ I:u two lhﬂmf]s from the valid offer of possession
if possession is not l:al-:;eﬂ:y the cnmplaihﬂnt whlr.:hﬁver is earlier (excluding
‘Zero period' w.ef D‘;H‘lﬂﬂl‘? till 30.09.2020) as per the provisions of
section 18(1) of the Afﬁnﬁeaﬂ%kth rule 15 uftﬁe riles and section 19 (10) of
the Act _ .u__ i

s
4 i
- 1.'.: fi__'i. S

H. Directions of the authuril].r —

Hence, the authority Jié’%lar @asﬂﬁ & {Iﬁler an—::l issue the following
directions under section 37 of the &cT toensure r,un}pl.tam:e of obligation cast
upon the promoter as per-the funttion’ entrusted to the authority under
section 34(f) of the act of 2016:

L The respondent shall pay interest at the prescribed rate i.e., 9.80%
per annum for every month of delay on the amount paid by the
complainant from due date of possession i.e, 22.02.2014 till actual
handing over of possession or offer of possession plus two months,

whichever is earlier (excluding ‘Zero period’ w.e.f 01.11.2017 till
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30.09.2020), as per section 18(1) of the Act of 2016 read with rule
15 of the rules.
ii. Therespondentis directed to pay arrears of interest accrued within
90 days from the date of order.

ili. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9.80% by

the respondent/promoter which is the same rate of interest which

the promoter shall be liable

'.l
R 1 T

__the allottee, in case of default i.e.,
the delayed possession char er section 2(za) of the Act.

iv. Thecomplainantis alsnlr'ﬂﬁ"rm#i# %%}\Qu tstanding dues, if any, after
adjustment of lnl:é"rest ,faﬁﬁ"llf' lféfaj’nd ‘pﬂrmd

v. The respnndem shall nut cffmrg‘ﬁ anything from the complainant
which is not Thé'p&i't of hu}!e;r sagﬂreemergt.

58. Complaint stands dlSpuE&&;Df ! "
59. File be consigned to reg‘iétgf,_r__.

Ni- % ety a el C:EA’L"SLH“‘ C
(Vijay Kimar &Hll’ A t } . 1,[ﬂr KK Khandelwal)
Member Chairman

Haryana Real. EﬂaterﬁeEnlamry ﬁtﬂhﬂﬂt}'a Gurugram
Dated: 21,07.2022
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