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Ms. Abhijeet Gupta te for the complainant

Mr. Gaurav Rawat an%hé. I{i{@"& ar 0%& for the respondents

Sehrawat :

- RDEH -I.’;.'l;

1. The present complaint dated 02.11.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate [Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)

for violation of section 11{4)(a) of the act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities
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and functions under the provision of the act or the rules and regulations

made there under or to the allottee as per the agreement for sale executed

inter se.

Unit and project related details

. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the fﬁllumﬁngtabular form:

-u.{

-

S.N. | Particulars 5L

Lr lﬁ-llr

1. | Name of the proje

Project area

DTCP License r%vm
.

w | e

S ke
o i
- *EJ".
.-'-* ] i B '\.-
I

4, | Name of Licen.sé\fﬁ

. registered

g il
5, Rﬁﬁamgismredfr}j‘u\j" = e Ee.@
~{dated 23.08.2017

6. || Unit no.

fm A% ]&5% Aﬂuun tower C1

Eﬁm‘/‘m. 31 of the

e

7. | Super area

1300 sq. ft.

[As per page no. 31 of the
complaint]

8. | Date of allotment

17.01.2012

[As per page no. 31 of the
complaint]
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Date of flat buyer agreement

24.01.2012

[As per annexure-D on page no.
74 of the complaint]

110,

Endorsement dated -

18.04.2013

|As per NOC on page no. 73 of the
complaint - From original allottee
Le, Vinod Dahiya to present
complainant

| (Shakti Kumar Pandey)

11.

Possession clause

GURU(

vestriction
non-ava Ef‘h

ﬂ%‘in‘ I.:-;%@use 14(a)

: Ti'l nstruction of the flat is

commencement of
1 of the particular
ock in  which the
t'is located with a
il of 6 months, on

ofFsanction of the building
15} tevised plans and all other

' subject to force
uding any restrains/
m any authorities,
ty of building |
1l ' %ﬁg Jor dispute with
construction agency,/ workforce
and circumstances beyond the

- control of company and subject

to timely payments by the
buyer(s) in the said complex,

12,

Due date of Possession

20,09.2015 + 6 months as
grace period = 20.03.2016 |
(The counsel for the
respondent clarified that date
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of commencement of |
construction is 20.09.2012 as
already decided by the
authority in other similar
matters/project)

13. | Sanction of loan 13.03.2013

[As per page no. 13 of reply by
respondent No. 2]

14,

Date of tri-partite agreement -

24.05.2013

. per annexure R3 on page no.

rt: 53& y of reply by respondent No. 2]
- e
15. /[ Rs.35/94,000/-
Wi,
g.sbqh}lc on page no. 73 of the
ompl
| 12 _ﬁﬁ’ﬁh
16. V| s ﬁ j
, e 42 of reply by
' uilder]
17. ; ',_
'Wf
0,
» _
18, | Occupation certificate | | | - uzﬁ; 022
el " fﬁ's\bér ]‘Jaéé k1-Tr' of the reply]
|19, | Offer of possession Cannot be made certain
| (As per page 51 of the reply)
Facts of the complaint
1. That the original buyer while searching for an
apartment/accommodation wias lured by the

advertisements/brochures/sale representatives of the company to

Page 4ol 19



HARERA

Complaint No. 4371 of 2021

= GURUGRAM

buy a house in the project namely “Shree Vardhman Flora” in Village
Hayatpur, Sector-90, District Gurugram, Haryana,

. That the representatives of the respondent company, sometimes in
lanuary 2011, met the original allottee, Mr. Vinod Dahiya, §/o0 Mr,
Rattan Singh, R/o Gurugram, Haryana and who spoke very high on the
reputation of the company qua delivery of the project on time and also
handed over a brochure which projected a wvery interesting
landscaping of the said prn]ect,and went on to incite the original

allottee to part with theirihs -,f: ned money by way of making

payments. The respondent-bi n"-g-- -‘:;almed that it has taken all due

Jot

gﬂram\hx permissions towards

ﬂn ﬁFE

. That the original ﬁlﬂ]&;fee wﬂs a]l-::-rted A u‘hltx the said project on

17.01.2012 be residential apmmﬂ; Inumbﬂr C1-1401

admeasuring lﬂﬁﬁus-%fﬂ:ﬁ 1:*' “Shree Vare n Flora", Sector-90,
-gfugnﬁal mnmdgur an6f Rs. 35,94,000/-,

. That the complainan ed th J e aring number C1-1401

admeasuring 1300 sq. ft. gmal allottee in 2013 for a total

consideration of lﬁ.«%l}ﬁaﬂp; wﬁ}#?ﬁmt the respondent-

builder would abide.b Hutmenl;s E.pc{,wqiuld offer possession
within the sti pula‘her:l-‘imbﬁu nodvail/ 4 I\ /|

. That an agreement dated 20.05.2013 was executed between the

approvals, sanctions

development and the

Gurugram, Haryana

original allottee, the complainant and the respondent-builder for
change of right of the said unit in the project. The original allottee
declared that he has no claim/interest in the said property and the
right to purchase be given to the complainant. The respondent-
builder and the complainant agreed to the same and the said
agreement was duly signed by and amongst the parties.
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6. That pursuant to the original flat buyer's agreement, an addendum to

was duly signed and executed by and amongst the complainant and
the respondent-builder,

7. That the respondent-builder also persuaded the complainant to avail
a home loan specifically from respondent no. 2, i.e, PNB Housing
Finance Limited in order to make timely payments for the unit in the
project. On the basis of the high reputation and goodwill of the
respondent no. 2, the complainant availed a housing loan of Rs.
38,49,796/- vide loan applicatiu_g&#p:iﬂﬁ.ﬂlzﬂla, The said amount
was sanctioned by the respﬁiﬁ&%ﬁf:
13.03.2013, The cum%nt;?ﬁ

rece ; addendum to sanction

letter dated ﬂ?ﬂ?‘é@}"’h&r ﬂ-nafir }n\@\h{‘ no. 2 against the
sanctioned loan aﬁg‘ﬁﬁ e ‘h'*: s

8. That to the uttﬁrﬂljsmay-; “He. ‘:-;aéi If}pit s purchased by the
complainant on A&‘hq&tﬂxt of Eﬂl‘étl"{ﬁ: ljrh‘lﬂ:IkEd payment plan
which provides fui‘a:%qq_é&@ise p Iengh?i,iige’ consideration to the
respondent-builder based on the progressive stage of construction.

9. That, the cumpla@gaqﬁ"ﬁhai? 5??: appalled when visited the
project site, as thi‘uﬁt P&ch;aaed *hypﬂ@{%t at all according to
the norms as prescribed. An amountof Rs. #1,00,000/- has been paid
by the Enmpiaina;}t.f:ﬂli‘d“f:%r-tﬁ &.lﬁ'tit'{aﬁh é:;"l-fir{ the project.

v
-

. 2 vide sanction letter dated

10.That the respondent-builder has not obtained the occupation
certificate of the complainant’s unit till date and hence the project is
an ongoing project and therefore, the project needs to be registered
with the Authority. Thus, based on the construction work at the
project site, it is abundantly clear that the respondent-builder has no

intention in providing the complainant the said Unit. The complainant
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deposed full faith in the respondent’s expertise and reputation, but he
has been cheated and defrauded as he has not got any update from
the respondent-builder.,

11. That the complainant having shattered and scattered dreams of

C. Relief Sought P

2

owning his own flat herein is constrained and left with no option but
to file the present complaint to get the allotment of the unit. Further,
the complainant is seeking possession of the Unit with delayed
payment charges and mental harassment cost in lieu of the said
gﬂnﬂ‘lﬁfﬁns of the allotment letter cum
agreement executed by the rés -

unit/flat, as per the terms

et builder and even otherwise is
entitled to the same. . b

e s N
:t' o i g -"_ e

\ P
to :.‘lli‘-:eqt the #%n ndent as follows:

[ .
ysical, bat#n? gﬁ%ssiun of the Unit No.
rolte] J/O/

5
- :
This Authority may be ple .

9

o el ™ o _‘?‘ F
» Todirect the Hespu?n‘ﬁa@hﬁl@;—tg@gﬁnfe the sale deed of the above

i

said Unit in favaqur of the C¢ ""‘Iz'ﬂ_fiéhrﬁ
HARERA

To direct the R 3.:1&’& lder to ;ﬁﬁ%ht ay penalty charges to

the Enmptaina:tﬁ:}th ﬂﬂ?jﬂfm‘; as per ,ﬂi_ggq%prnﬁsiﬂns,

To direct the Respondent-builder to maintain and to deliver the same

quality of the Unit as mentioned in the Builder Buyer Agreement.

To direct the Respondent-builder to deliver the Unit admeasuring
1300 sq. ft. as booked by the Complainant and further the
Respondent-builder be directed not to offer the possession of the Unit
with an increased area admeasuring 1350 sq. ft. to the Complainant
as the Complainant is not liable to pay a single penny for the increased
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Ares.

¢ Ta direct the Respondent-builder to pay the mental harassment cost
to the Complainant to the tune of Rs. 5,00,000/-

« To direct the Respondent-builder to pay the litigation cost of Rs,
2,00,000/-
D. Reply by the respondent-builder
13. The present complaint filed under Section 31 of the Real Estate
“RERA Act” is not maintainable under the said provision. The
respondent has not violated anfﬁﬂﬁié provisions of the Act. As per
rule 28(1) (a) of RERA H,u}e's acﬂm aint under section 31 of RERA
Act can be filed furrﬁ.liy alltgﬂd Wﬁlahtgu,'ﬂr contravention of the
ERA. Eta&erﬂuﬁﬁ 1ml "Em nd/or contravention
fter an EII{}U‘@'-{I‘Iad h;i e Authority under
' | ‘T? m?:resent case, no

violation /contrav nﬁnn hﬁs heeﬁ est; h‘%'h;‘ the Authority under
Section 35 of RER:R%M as $J,1 fﬁg’.‘;uﬁmplalnt is liable to be
’-’;.rf

dismissed. el S

provisions of the
has been establi
Section 35

14.The complainant has: uuﬁht rﬂhﬁ[‘"ﬂﬁdﬂif #cng 18 of the RERA Act
but the said sectlgn ﬂur%phlfﬁaﬁhfl fa

and as such, the cum;ﬂahit\ﬂﬁeweﬁtu,hﬂismlhed It is submitted

v
that the operation of Section 18 is nat retrospective in nature and the

.of the present case

same cannot be applied to the transactions which were entered prior
to the RERA Act came into force. The complaint as such cannot be
adjudicated under the provisions of RERA Act,

15.That the expression "agreement to sell” occurring in Section
18(1)(a) of the RERA Act covers within its folds only those

agreements to sell that have been executed after RERA Act came into
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force and the FBA executed in the present case is not covered under

the said expression, the same having been executed prior to the date
the Act came into force,

16.1t is submitted without prejudice to above objection in case of
agreement to sell executed prior to RERA coming into force, the dates
for delivery of possession committed therein cannot be taken as
trigger point for invocation of Section 18 of the Act. When the parties

executed such agreements, section 18 was not in picture and as such

g BT

the drastic consequences *d under section 18 cannot be

applied in the event of breach ¢ :qlsgﬁ@itted date for possession given

¥
in such agreements. 0 ou d alsg, the present complaint is not
: 3 > .ﬂ'l_"!".'-«. .,ﬂ';, "I.
maintainable. - dr

> IS
-E}T JIIll".!'l'l— = Q2 \
17.That the FBA exe n the present case ot provide any definite
date or time frame:for handing ot Eréj}nf'pps?;@h n of the Apartment
13 ;

to the complain hﬁ#’ﬁn is ground ﬁ@ef the refund and/or

compensation andor.inte cannot .Jm'.f.r dught under RERA Act.
N Sl BB Ee

Even clause 14 (a) of Mﬁf{!‘#i}‘:ﬁ_. a tentative /estimated

period for completion 1.:-?‘r!bns¥ma:tfﬁn of the Flat and filing of

B oW .
application for {}}n{aﬂf"ﬁm \ﬁéﬂ&%ﬂnmrned Authority.

After completion of nstruction,-the respondent was to make an
application for ;ﬁﬁ nf ‘ﬂﬁ?&ﬂmzf?fﬂjze (OC) and after
obtaining the OC, the possession of the flat was to be handed over.
18.The relief sought by the complainant is in direct conflict with the
terms and conditions of the FBA and on this ground alone, the
complaint deserves to be dismissed. The complainant cannot be
allowed to seek any relief which is in conflict with the said terms and
conditions of the FBA. It is submitted that delivery of possession by a
specified date was not essence of the FBA and the complainant was
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aware that the delay in completion of construction beyond the

tentative time given in the contract was possible. Even the FBA
contain provisions for grant of compensation in the event of delay. As
such, it is submitted without prejudice to the alleged delay on part of
respondent in delivery of possession, even if assumed to have
occurred, cannot entitle the complainant to ignore the agreed
contractual terms and to seek interest fcompensation on any other
basis to rescind the contract. The. dalwer}r of possession by a specified

date was not essence of the FEA. md the complainant was aware that

the delay in completion of co -.' on beyond the tentative time

L. .

given in the contract vm’gwssm]‘é II{J.s,gm;‘E itted that issue of grant
of mterestfcumpeazqﬂ%n" hr 'l:hf: #ﬁégxéﬂa
committed by ongé gﬁrﬁr of the contract is ﬁ u eij,r governed by the
provisions of segiﬂurﬁ 73 and 74 nflthe Eﬂﬁr@a Act, 1872 and no
compensation can T::r_p nted de- hnrf the diﬁE;EﬂTIS on any ground
whatsoever. A ¢o {lgédeadingﬂi QEE&&[BHS makes it amply
clear that if the -::nku{ﬁpn 1511 iﬁMﬁ the contract itself, then
the party complaining the ‘Breach*is entitled to recover from the
defaulting party H ﬁsmﬁlﬁhﬁﬂ%n not exceeding the
compensation prescribed in the -:uqtraii‘t ﬁm:l ﬂ'n,at too upon proving

the actual loss anﬂudury die to such breach ,.I’dtfault On this ground,
the compensation, if at all to be granted to the complainant, cannot

oned due to breach

exceed the compensation provided in the contract itself. The
complaint is not in the prescribed format and is liable to be dismissed
on this ground alone.

19.Copies of all the relevant documents have been duly filed and placed
on the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed documents
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and submissions made by the parties,
E. Reply by respondent no. 2

20.Except those that are expressly admitted herein, the answering
respondent denies any and all allegations and claims that are
contained or raised in the complaint. The complainant is not entitled
to any claim or get any relief claimed therein. The complaint is not
maintainable in the eyes of law and the same is liable to be dismissed
in limine. The complainant has not approached this forum with clean
hands and has deliheratefﬁaﬁﬁ: this claim in order to raise a

premeditated, false and &'ispute to harass the answering
respondent. The r:n;n@’ ;ﬁmd ,gghntent to obtain unjust
monetary gains, IE Eﬂrmmnt of the!.ahswering respondent

‘E'_'I;L'.e same and as such,

his ground alone.
r_r_ﬁ resent form in facts

L
11_.

without making q‘lmaﬁy 'I-"Elld or justcause

the instant -:nmp%gfs lia*:t o be dis
21.The instant comp \{ not mfftamaliq'
. ger the

Protection Act, 2019. T 'iﬂﬁantﬁan.n cause of action for filing
‘__'F

the instant case Iiﬁ i ent. The instant case
and prayer is ba ;,;‘I mmu cence, estoppel and

walver.

andfor in law an ns of the Consumer

2Z.The instant case If."halrassing and specu]aﬁve in nature and as such is
an abuse of the process of law. The complainant is levelling the
dllegations without any legal standing and is attempting to shatter the
image of the Respondent without any concrete substance.

23.1t is most humbly submitted and stated that the complainant in an
arbitrary manner is manipulating the facts of the case in order to

evade their obligations under the loan agreement and the tri partite
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answering respondent is solely confined to providing financial
assistance in furtherance of the loan agreement to purchase the
respective unit/apartment and it has fulfilled all its obligations under
the loan agreement and the tripartite agreement,

24.This Ld. Forum has no jurisdiction to entertain the present complaint

against the Answering Respondent as Section 31 of the Act mandates
filing of Complaint mem

does not fall under gqjjf t;wsie' tatpgpxies and mnsequentl:,r is
incapable of cnmmgqa}g any w&laﬁ‘ﬁq.’ﬁp\vguntraventmn of the

; ties and obligations
only of the mreegptlﬂes menﬂmled ab:?ue z-*’ romoters, Allottees
and Real Estate ngﬂ;ﬂts]. '-| La e~ _.-"

25.There shall be dé%‘as of ]umcg and mw the prayer of the
complainant is granteﬂﬂ'ﬁe ﬂumpl Eﬁutjﬁ'sgeking the relief beyond the
jurisdiction of 1d. forum. The sameis IiaIEu]e to be dismissed with heavy
cost. In the light ufwﬂgim Vil EU#:‘ Fa{t}e‘&vil Procedure Code,
1911. Therefore, in, 131& h,ght of them.a ementioned, it becomes
absolutely lucid ﬁmt’th&' pl‘esenll.‘ mﬁmH %“H le to be dismissed
since the same is not able to establish any cause of action. Further, the
relief sought in the contours of the complaint is beyond the
jurisdiction.

F. Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below.
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F.I Territorial jurisdiction

26. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to dEail,w:m the present complaint,

F.Il Subject matter jurisdlnjﬁﬁ'h :
The Section 11(4)(a) of thé F?E{J;lﬁ WEE that the promoter shall

aﬂ‘oﬁngﬂtfur sale. Section 11(4)(a)

building mr :ha mse mia E Ei'J the allottees, or the common
areas ¢ ﬁf p]’ 'ﬁ the competent
authori e |

Wﬁt sﬁa;f me@fﬁoﬁm
F4(f] of & pmwdes fo ensure mmpﬂqnce af the

obligations cast upon the promoter, the allottees and the real
estate agents under this Act and the rules and regulations
made thereunder,

27. S0, in view of the provisions of the act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if
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G. Findings on the objections raised by the respondent

G. Objection regarding jurisdiction of authority w.rt. buyer's
agreement executed prior to coming into force of the Act

28, Another contention of the respondent is that authority is deprived of
the jurisdiction to go into the interpretation or rights of the parties
inter-se in accordance with the apartment buyer's agreement
executed between the parties and no agreement for sale as referred
to under the provisions of the aﬁ:@fﬁe said rules has been executed
inter se parties. The ,z|.1.1l:h-::nrlt31r is: .:ghﬂ view that the act nowhere
provides, nor can be ;ﬂ‘ mnsl:mécl : ar%lhpreumus agreements will
be re-written after, m:rrfng into [?n:e \{F the act. Therefore, the
provisions of the ;;ct;. rules and :ig:e:emegfha?e to be read and

bl

interpreted ha n;mmbusl},r Hnwwﬂr it ﬂd‘z ﬁd has provided for
dealing with mrt&ltﬁ': specif"c ﬁ}u:ld&imﬁfsmatmn in a
specific/particular qﬁg&ﬂ‘ then that will be dealt with in
accordance with the\nt fmd thF ru{ts the date of coming into
force of the act and the rules Twurnegnus apl;ﬂms%uns of the act save the
provisions of the gg?emahts r:_mdti between the buyers and sellers.
The said contention.has begn uphaid in Fhe Iamdmark judgment of
Neelkamal Realtors Suburban Put. Ltd. Vs. YOI and others. (W.P
2737 of 2017) decided on 06.12.2017 and which provides as under:
“119.  Under the provisions of Section 18, the delay in handing over the
possession would be counted from the dete mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
praject and declare the same under Section 4. The RERA does not

contemplate rewriting of contract between the flat purchaser and
the promoter.....
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122. We have already discussed that above stated provisions of the RERA
arg not retrospective in nature. They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament is competent enough to legistate law having
refrospective ar retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the parties in the
larger public interest. We do not have any doubt in our mind that the
RERA has been framed in the larger public interest after o thorough
study and discussion made at the highest level by the Sta nding
Committee and Select Committee, which submitted its detailed

reports.”
29.Further, in appeal no. 173 -::FE * E ;;itlaﬁl as Magic Eye Developer Pvt,
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17,12.2019 the Haryana

Real Estate Appellate Tribu

Aﬂrgihh as under -

| W\
34, Thus, keeging Laur qﬁﬁm kqsirm, we are of the
consideref -?ﬁ‘b ion that " the provisio | the Act are quasi
retrogokiy (F I'I'J'EEA' tmﬂptrdtmnu o Wil be applicable tg the

g reementsior 5o gred into gver prigh 8o coming into eperation

! mﬂmmm .H;.p i Conmp ;-; ((71]

Hence in case of E!E_J-" i the n,uﬁr,-‘cfg er * possession as per the
terms and Eﬂﬁ%‘ﬁﬁ,g&he agre grja.’e the allottee shall be
r

entitled to “ittteresty gi"qu_a ession charges on the
reasonable rate o 153 Rﬁhﬁhﬁd m Rule 15 of the rules and

ane sfde%r%ﬂ pensation mentioned
in the ag 'ﬁﬂ 4
30.The agreements are crﬂsa ot save and e:qgepj: for the provisions
which have been d ILLthe aﬂm ﬂﬁ.rriher. it is noted that
the builder-buyer agreements have been executed in the manner that
there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the

condition that the same are in accordance with the plans /permissions
approved by the respective departments/competent authorities and
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directions issued thereunder and are not unreasonable or exorbitant
in nature.

31.Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the
prescribed rate. The proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be paid,
by the promoter, interest for every month of delay, till the handing

over of possession, at such rata'-' 5:may be prescribed and it has been

prescribed under rule 15 nf t e uie 15 has been reproduced as

under: ;r" ~ }
' ! |-~. "‘-1 '-

Rule 15, Pr'e mﬁaﬁw &Ei&:céﬂ section

12, section ;lﬁ‘mpd suﬁ-ﬂm‘nn {4} hﬂ*q on (7) of

section 19] |

(1)  For the parpose of provisd rms'ecﬁun E :-mtmn 18; and sub-
sections. [4) and (7] of sectign 19, \interest at the rate
prescri badﬁh:iﬂ b!' the State E’.r:n.!tq,F ﬂ:h@heﬂ: marginel cost
of lending

Provided t?mmsﬂ n'ré ltg;paﬁg.tf/ India marginal cost of
lending rate { ) i 15 not i lE;ﬁHFSMH be replaced by such

benchmark fending rates ‘Whicl ate Bank of India may fix
from Hng.:%_ I.?Eﬁar Iﬂﬂﬁﬂgg th % rﬁ%ﬂbﬁc
!

32.The legislature in'its }1@1 sdom in the m.ﬂ;ﬁrd'lmte l'?gl slation under the
provision of rule 15 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

33.Consequently, as per website of the State Bank of India ie,
hitps://sbi.co.in, the marginal cost of lending rate (in short, MCLR] as
on date i.e, 11.07.2022 is 7.50%. Accordingly, the prescribed rate of
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interest will be marginal cast of lending rate +2% i.e., 9.50%,

Complaint No. 4371 of 2021 J

34.The definition of term ‘interest’ as defined under section 2(za) of the
act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:
“(2a} "interest” means the rates of interest payoble by the promoter or the
allatted, as the case may be.
Explanation, —For the purpose af this clguse—
{1} the rate of interest chargeable from the allottes by the promoter,

in case of default, s&ﬂﬂﬁﬁ«aﬂw.‘ to the rate aof interest which the
promoter shall be liable to pay the allottee, in case of default;

(i)  the interest payable by the prowmoter to the allottee shall be from

the date the q@@pnl’&f rg:‘;__a[i-._aﬁ-}},"e [;Img';q ntor any part thereof till
the date the ﬂm&uﬂ!"ﬁr‘-‘p@iﬂl thereof and interest thereon is

refunded, and the interest pqg.:r.bif by .i:hayﬂqrwe ta the promoter
shall be from the daté chi allottee defoults in payment to the
promater till the dace it is paid;”

35.Therefore, interest on the delay payments from the complainant shall
be charged at the prescribed  ‘rate ‘ie, 9.50% by  the
respondent/promoter which is the same as is being granted to the
complainant in case of dﬂayﬁfpﬂ%ﬁﬂﬁshg@es.

36.0n consideration of -'l:hé' Enéumtﬂts available on record and
submissions made by both the P&H!ﬁﬁ regarding contravention of
provisions of the Act, the authority is satisfied that the respondent is
in contravention of the section 11(4)(a) of the act by not handing over
possession by the due date as per the agreement. By virtue of clause
14(a) of the agreement executed between the parties on 24.01.2012,
the possession of the subject apartment was to be delivered within
stipulated time i.e., by 20.03,2016. As far as grace period is concerned,

the same is allowed for the reasons quoted above. The Occupation
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certificate of the project has been received on 02.02.202Z. The
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respondent has delayed in offering the possession and the same is not
offered till date. Accordingly, it is the failure of the
respendent/promoter to fulfil its obligations and responsibilities as
per the agreement to hand over the possession within the stipulated
period. Accordingly, the non-compliance of the mandate contained in
section 11{4)(a) read with proviso to section 18(1) of the act on the
part of the respondent is established. As such, the allottee shall be
paid, by the promoter, interest for Er_l;rq_i'y month of delay from due date
of possession i.e., 20.03.2016 till :-latémf grant of OC plus two months
at prescribed rate i.E.,_Q.E{}-%. p;iq as per proviso to section 18(1] of
the act read with rule 15 of the rn!es

H. Directions of the authority

37 Hence, the authority hereby passes this order and issues the following
directions under sectign 37 of the act. h::r ensure compliance of
obligations cast upon the promoter as per the function entrusted to
the authority under section 34{{‘[ ;

i. The complainant is entitled to deiaj;ed possession charges as per the
proviso of section 18(1) of the Real Estate (Regulation and
Development) act, 2016 at the prescribed rate of interest i.e., 9.50%p.a.
for every month of delay on the amount paid by him to the respondent-
builder from the due date of possession L.e., 20.03.2016 till date of OC
Le., 02.02.2022 plus two months which comes to 02.0 4.2022.

ii. The respondent is directed to pay arrears of interest accrued within 90
days from the date of order of this order as per rule 16(2) of the rules.

ii. The promoter shall not charge anything which is not part of the BBA.

iii. The rate of interest chargeable from the allottee by the promoter, in case
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of default shall be charged at the prescribed rate lLe. 9.50% by the

Complaint No, 4371 of 2021

respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottee, in case of default i.e. the
delayed possession charges as per section 2(za) of the Act.

iv. The respondent-builder has already received occupation certificate.
Therefore, he is directed ta offer the possession of the allotted unit
within 30 days fram the date of this order. Also, the complainant w.r.t.
obligation conferred upon him under section 19{10) of Act of 2015,
shall take the physical possession of the subject unit, within a peri od of
twa months of the occupancy certificate.

38.Complaint stands disposed of. |
39.File be consigned to ra-gisu'}r:

V- e
(Vijay I{dg;rﬂju}'at] (Dr. K.K. Khandelwal)

i

Member S Chairman
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 1 1:07.2022
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