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The p

tunder

Act,2

Estatt

r sent r

:ctior

6 [in

Resu

ORDER

:omplaint has been filed by the c

L 31 of the Real Estate (Regulatior

short, the Act) read with rule 29

,ation and Development) Rules,

mnlainant /ellnttee

and Development)

f the Haryana Real

017 [in short, the
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A.

2.

ffiHARER*
!Iti',,

M, GURUGRAI,

Rules) for viola

inter alia prescr

obligations, resf

the Act or the r

allottee as per th

Unit and proier

The particulars r

amount paid by

the possession e

following tabuia

| 1."9,1,,
ion of section 11(4.)[aJ of the I
bed that the proinoter shall be re

onsibilities and functions u,nder

rles and regulations made there

e agreement for sale executed int

t related dr:taiis

rf the project, the details of sale cr

the complainant, derte of prollos

nd delay period, if any, have bee

'form:

o. 140 L of 2020

:t wh

;pons

:he pr

under

rI Se.

nside

d har

L deta

lrein it is

ble for all

rvision of

or to the

'ation, the

ding over

led in the

S.N. Particulars

1.. Name of the project "iris Broadway",
Gurugram

Sect r 85-86,

2. Nature of pr rject Commercial Colony

3. DTCP licens
status

no. and validity ,[0 of 2A12 dated
upto 21.04.2025

22.04 201.2 valid

4. RERA
registered

registered/not 15U of Z0l7 datec
upto 31.12.2021,

[Annexure R-2 at p
Complaint)

29.08

ge 23

20t7 valid

of Reply to

5. Date of Appl cati on 08.06.2013

[Application
Complaint)

form n Pag 24 of the

6. Unit no. tlnit no. 410,.4ttr Flo

[BtsA at Page
Information by Resl

r, Bloc

1of
onden

(A

Promoter

7. Unit measur ng 804.00 sq. ft.

(Annexure C-3 at
Complaint)

page 33 of the

B. Date of e)

buyer's agre
ecution of flat
lment

06.08.2013

(Page 7 of Promot
Respondent)

r Infc mation by

9. Possession c tause ll.l Possession

age2 of 17

Details



B.

3.

w-ffi\q$$"ii!t,/

RA

I

Ul?UC Comp aint No. L40t of 2020

I If the compon)
deliver possessi

allottee within
date of appl
extended pet
envisaged undr
in such cases,

entitled to give
within 90 days
period of 42
extended perio
for terminating

(BBA at Page
Information by

is unable to or fails to
cn of the said unit to the
42 months from the

cation or within qny
iod or periods 0s
r this agreement, then
the allottee shall be

notice to the company,

from the expiry od said
days months or such
is, as the case may be,

this agreement.

1,7 of the Promoter
Respondent)

10. )ue da e of possession 08.1,2.2016

ted fic
as as per

m date of Application
BBA)

't 1.. otal 5c le consideration Rs. 67,95,093/

[Details of pay
34 of Prom
Respondent)

rent received at Page
rter Information by

1.2. 'otal .
ompla

moun by the
nan

Rs.64,86,692/.

[As alleged by c rmplainant)
13. aymer t Plan Construction Li

[Annexure 3

Promoter Infon

nked Payment Plan

on Page 29 of the
nation by Respondent)

13. ccupa ion certificate 29.03.2019

[Page 54 of Pr
Respondent)

moter Information by

14. ffer of 19.0+.201.9

[Page 33 ofthe )omplaintJ

Facts

n Mar

)roject

rookinl

:heque

f the

h20

letail

amo

learil

:omplaint:

3, the complainant booked an

rd above and paid an amount c

rnt towards the said unit to t
g no. 066052 and 066053 da

cffice space in the

Rs. 10,00,000/- as

e respondent vide

ed 25.03.201,3 and

Page 3 oftT
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GUI?UGI?AhI

10,05.2013 respectively. He then made

08.06.2013 for provisional allotntent. The

allotted unit no. QlQ, Qtrt Floor, Block A.

4. That thereafter, on 06.08.2013, a space buyer

executed between the parties for the afore

According to the complainant, the same contain

arbitrary clauses that were heavily in favour of th

per clause 11.1 of the space buyer agreement, th

the unit was to be delivered within 42 months f

booking. The unit was booked on 06,08.2013 w

5.

6.

possession was to be offered by the respon

08.1,2.201.6.

The complainant opted for construction linked p

payment of total consideration of the unit and ma

as per the schedule and has till now paid a total of

i.e.,950/o of the total amount.

The respondent vide letter dated 1.9.04.2019 offer

the unit which was delay-..ed by alrnost 2 years 6 m

on visiting the site, the complainant came to kno

progress in the project site from mally years.

7. The respondent had never informed the complai

majeure or any other circumstances beyond its

to delay the completion of the project. The compla

occasions, had requested the respondent for th

money but the same has not been refunded. Thus,

was left with no other option but to file the pre

18.03.2020.

Cornplaint N of 2020

licati

nant

an ap n dated

compla as then

gree ent was

entio unit.

unil ral and

res nt. As

po

mt
essiorr of

e date of

eans the

atest by

ich

ent

ymen

e the

Rs.

plan for

ayments

6,692 /-

d pos ion of

nths. However,

that t ere is no

nto any force

ntrol hich led

ant, n several

refu d of the

he co plainant

plaint ontco

age 4 of L7
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C. Reli

B. The plai

i. Di tt
64 69

fro rh

re isati

ctt
ACCO

tion

Dir

on

I iti

9.

D. Reply by

The pond

the fo in

The of

projec

of law

to hea

detai

the

the

is bar

10. The co

above.

provisi

by

plai

He

nal

beari

booki a

cheque

10.05.2

11. That a r

on 06.0

Floor,

13

ntNo. L401.of2020

by the complainant:

nt has sought following relief[s

e respondent to refund the ire amount of Rs.

/- paid along with interest at e prescribed rate

date of receipt of each instal nt of payment till

respondent to pay Rs. 1,00,00 - as compensation

ment and to pay

25.02.2021, made

pondent is that the com its allottee in the

ed above but the complaint is tenable in the eyes

't have jurisdiction

that the complaint

e principles of delay and laches.

nt booked an office space in

en made an application da

project detailed

08.06.2013 for

lotment and paid an amount of Rs. 10,00,000/- as

nt towards the said unit to t respondent vide

25.03.2013 andg no. 066052 and 066053 dat

vely. He was then allo unit no. 410, 4th

yer agreement was executed the parties

that the due date

Page 5 oflT

nt of mental agony and haras

arges to the tune of Rs. 50,000

ondent:

nt by way of written reply

ock

wherein clause 11.1 clearly sta

submissions:



1,2.

ffiHARERA
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of possession shall be within 42 months

application or any extended period due

circumstances. It is not denied that the Project h

However, in this case, due to the death of the M

(Promoter) of the respondent company on

demonetisation in 2016, the construction work

certain period which ultinrately led to a clelay in

possession.

The possession of the unrit was offered vi

1,9.04.2019 after obtaining the occupation cert

concerned department on 29.03 .201,9. However,

wilfully refused to take over the possession of the

It was denied that the respondent has any malafi

diverted the money from the project for personal

It was further submitted that the respondent ha

the directions issued by the authority as per Sec

Act, It is denied that the respondent has violated

of the Act and has further complied with each di

the authority.

15. That the delay in giving possession has been due

beyond the control' of the respondent and

possession has been offered. The complainant, w

payment himself, is not entitled to get any ben

wrongdoing.

1,6. All other averments made in the complaint were d

L3.

1,4.

17. Copies of all the relevant documents have been fil

record. Their authenticity is not in dispute. Hen

age 6 oflT

Complaint of 2020

th

to e.

s bee

nagin

date of

ceptional

delayed.

, Director

0.1.2. 013 and

ads

ndi

pped for

over the

e let

ficate

r dated

from the

eco plainant

nit.

ein ntion and

ains.

com lied with

on1

Secti

ction

(1) of the

n a(2)(d)

issued by

circ

sof
o did

fit fo

mstances

now the

not make

his own

nied n toto,

and

the

placed on

omplaint
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subm

E. |urisdi

18. The p

grou

it has

the pr

As per

by To

Real

Gurug

Guru

within

autho

presen

E. II

Sectio

be res

11[4) [

Sectio

E. I

ded based on these undispu documents and

sion ade by the parties.

f the authority:

of e respondent regarding rejecti n of complaint on

of ju isdiction stands rejected. The au ority observes that

rrito al as well as subject matter juri iction to adjudicate

mplaint for the reasons given be ow.

d

nt

noti

na
te

m

m. I

the

ty

com

11(4

onsi

) is

11(

ction

rial jurisdiction

the present case, the project

1,4.12.2017 issued

the jurisdiction of

shall be entire

ffices situated in

uestion is situated

lanning area of Gurugram d ct. Therefore, this

completed territorial juri to deal with the

the promoter shall

e to the allottee as per agree for sale. Section

,roduced as hereunder:

[a)

sible for all obligations, 'bilities and

under the provisions of this Act o the rules and

made thereunder or to the all as per the

t for sale, or to the association allottees, as

e apartments,

ulati

ay be, till the conveyance of all

PageT oflT
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F.

F.1
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plots or buildings, es the case may be, to the

the common areas to the association of allo

competent authoritU, as the cose may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure

obligations cast upon the promoters,

the real estate agents under this Act

regulations made thereunder.

So, in view of the provisions of the Act quoted abo

has complete jurisdiction to decide the complain

compliance of obligations by the promoter

compensation which is to be decicled by the adju

pursued by the complainant at a later stage.

Findings on the obiections raised by the respon

Obiection regarding agreement not executed i

Act:

The agreement, in this case, was executed on

before the Act came into force. Ihe respondent

since the present agreement was executed befo

of the Act and hence, a complaint based upon the

adjudicated upon by the authority.

At this stage, it is important to note Section BB of

same is reproduced below for ready reference,

21,.

22.

"The provrsrons of this Act shall be in additio

derogation of, the provlsions of any other l,

being in force."

wfo

BoflT

Complaint of 2,020

llot i, or

the

compli nce

the al

and th

ottee

rul

the

and

and

e, th authority

rega ing non-

leav

catin

aside

officer if

ents:

te of 2OL6

06. 2013 i.e.,

as pl ded that

the nactment

me nnot be

the A t and the

to, nd not in

the time
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since t

of the

adjudi

At this

same i

22.

de

be,

23. Thus, th

comin

RERA i

Runwa

cogniz

Act al

Thus, t

taken i

F.2 Obje

The r
constr

beyond

director

demon

arrange

delay o

be justi

not be

of all th

hold du

24.

l?U

ep

cta

ted

tage,

rep

ep
'ogati

ng in

into

H

and

re Ag

to co

nre

tion

its co

sat

labo

ly up

edo

gula

sta

to

&
Complaint No. 1401 of Z02O

nt agreement was executed before the enactment

hence, a complaint based upon the same cannot be

pon by the authority.

t is important to note section BB of the Act and the

duced below for ready reference,

rsrons of this Act shall be in addition to, and not in

n of, the provisions of any other law for the time

brce."

Act i in addition to the law of land in force at the time its
rce. Keeping in.view this provision, the Maharashtra

the se titled Avinash Saraf, Neha Duggar Saraf vs,

es Pvt, Ltd,, ruled that the Authority can take

the agreements executed before enactment of the

equally competent to grant the relief relating to it.

ment entered into between the parties would be

izance and the objection doesn,t stand.

ing force maiuere:

pon ent-promoter raised the contention that the

f the project was delayed due to circumstances

trol. It has pleaded that, the death of the managing

ceo

IP moter) of the respondent company and

n in November 20t6, the company had suffered to

r for construction. These events could have led to
:o certain extent. A delay of Z yeans 4 months cannot

account of these events. Though Some allottees may

in paying the amount due but whether the interest

holders concerned with the said project be put on

ult of on hold due to fault of some of the allottees.

Page 9 of 17



ffiHARER,T
ffieunuenArvr

Thus, the promoter respondent cannot be given

based of aforesaid reasons and it is well settled

person cannot take benefit of his own wrong.

G. Entitlement of the complainant for refund:

G.1 Direct the respondents to refund of amount of

paid along with interest at the prescribed rat

of receipt of payment till the date of actualisat

25. In March 201.3, the complainant made an applicat

of the subject unit to the respondent for a total

of Rs. 64,74,970/- under the construction linked

space buyer's agreement dated 06.08.201-3 was

the parties with regard to that unit. The due da

the subject unit was calculated as per clause

possession of the unit was to be delivered to the

months from the date of application or within an

or periods as envisaged under this agreement and

to be 08.1,2.2016. After execution of space buye

complainant started depositing various amo

allotted unit and paid a sum of Rs. 64,86 '692/'
November 201,7 as is evident from the details of

Annexur e C-2 [Page 31,-32 of the complaint). The

allotted unit was to be offered to the complainant

within 42 months from the date of applicatio

above come out to be 08.12 .2016. That date ha

The occupation certificate was issued on 29.03.2

of possession was also made on 19.04.20L9 w

months later from the date mentioned in a m

ge 10 oflT

of 2020Complaint

nyl iency on

le that aprinc

s. ,86,692, /-
fro the date

on.

on fo allotment

siderationle co

ym nt plan. A

ecu between

ofp

1,1,.1,

llotte

exte

S?.

nts

whic

alre

tL9 a

ich i

session of

here the

within 42

ed period

ment, the

inst the

as stated

y expired.

d the offer

2 years 4

whi comes out

mMa ch 2013 to

ym t received

posse ion of the

spe clause 11.1

t. But the



W
i4{l#rq.:}J;/

paymen

withdra

received

prescrib

27. The due

in the

months

case ha

possessi

occupati

opted/

of posse

and de

complai

the allot

possessi

agreeme

(i)

(ii)

28. The ri

failure

the uni

duly co

exercis

of po

it impli

with th

GI complainr No. 1401 of 2020

time of offer of possession the allottee wishes to

the project and is demanding return of the amount

promoter in respect of the unit with interest at the

ate f possession as per agreement for sale as mentioned

ble a ve is 08.02.2016 and there i

nth

shed withdraw from the project even after the due date

ion nd only when offer of possession was made to him

and br due payment was raised then only filed a

fil

no.
nce

t bef,

ee if

nof
t for

date of filing of the complaint. The allottee in rhis

this application/complaint on 08.04.2020 after

the unit was offered to him after obtaining

tificate by the promoter. The allottee never earlier

re the authority. Section 1B(1) gives two options to

e prornoter fails to complete or is unable to give

the unit in accordance with the terms of the

ale or duly completed by the date specified therein:

ight to withdraw from the project after the due date

is over till the offer of possession was made to him,

eans that the allottee has tacitly wished to continue

,ct. The promoter has already invested in the project

lottee wishes to withdraw from the projecfi or

lottee does not intend to withdraw from the project

tun er section 1B(1)/19(4) accrues to the allottee on

romoter to complete or unable to give possession of

rdance with the terms of the agreement for sale or

ple d by the date specified therein. If allottee has not

A

A

f the

in ac

d the

ssion

ly

proj

Page 11 oflT
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to complete it and offered possession of th
Although, for delay in handing over the unit

accordance with the tertns of the agreemen

consequences provided in proviso to sectior-r'18

force as the promoter has to pay interest at the p

every month of delay till the handing over of

allottee's interest for the money he has paid to t

protected accordi ngly.

29. Further in the judgement of the Hon'ble Suprerne

the cases of Newtech Promoteri;,and'' Developers

vs. State of U.P, and Ors, 2021-2022(1) reiterat

Sana Realtors Private

others SLP (Civil) No.

observed as under:

13005 of 2020 decided

25. The unqualified right of the allottee to seek

Under Section 1B(1)(a) and Section L9ft) o.

dependent on any contingencies or stipulatio

appears that the legislature has consciously pro

of refund on demand as an unconditional absol

allottee, if the promoter fails to give poss

apartment, plot or building within the time sti,

the terms of the agreement regardless of unfor

stay orders of the Court/Tribunal, which is in

attributable to the allottee/home buyer, the p

an obligation to refund the amount on demand

the rate prescribed by the State Governm

compensation in the manner provided under t

Lirnited & other Vs U,

proviso that if the allottee does not wish to with

ge 12 of L7

Complaint of 2020
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ydu
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scri
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unit.

date in

sale, the

I come in

ed rate of

ion and

oter are

urt f India in
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in se of M/s

ion India &

,05.2022on1

fund ferred

the A t is not

th reof. It

ided is right

rig

ion

t to the

of the

under

nts or

ulo

ne

ither not

oter under

rest atith in

ti cluding

Act

raw

th the

m the



30.

31.

he

tio

ulati

agree nt fo

Supre Cou

Ut

and lia

unable o giv

ofa men

therein But t

is unq alifie

pro_ all be entitled for interest for the period of delay

till h ndin over possession at the rate prescribed

mot is responsible for all obligations, responsibilities,

Complaint No. 1401 of 2020

under the provisions of the Act of 201,6, or the rules

ns made thereunder or to the allottee as per

sale under section 1,1,(4)(a). This judgement of the

t of India recognized unqualified right of the allottee

f the promoter in case of failure to complete or

possession of the unit in accordance with the terms

for sale or duly completed by the date specified

e allottee has failed to exercise this right although it

one. He has to demand and make his intentions

llottee wishes to withdraw from the project. Rather

to continue with the project and thus made him

ive interest for every month of delay till handing

hen unit is ready for possession, such withdrawal

ions other than delay such as reduction in the

r of the properly and investment purely on

clear t

tacitly

entitle

over of

invest i

project

on con

market

protect

give po

ility

t the

ishe

ore

and

valu

the

sessi

ion. It is observed by the authorify that the allottee

the roject for obtaining the allotted unit and on delay in

compl ion the project never wished to withdraw from the

ider

specul ive is will not be in the spirit of the section 18 which

ight of the allottee in case of failure of promoter to

n by due date either by way of refund if opted by the

way of delay possession charges at prescribed rate

every month of delay.

In the 'reo Grace Realtech Pvt. Ltd. v/s Abhishek Khanna

appeal no. 5785 of 2019 decided on 77.07.2027,

orb

of inte st fo

eof

Civand O

Page 13 oflT
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ffiHARERA
ffiGURUGRAM

some of the

developer has

possession has been made. The Hon'ble Apex co

that those allottees are obligated to take the

apartments since the construction was comple

was offered after issuance of occupation cer:tifica

developer was obligated to pay delay compensati

of delay occurred from the due date till the

possession was made to the atrlottees.

As per proviso to sec 18(1) , which runs as under:

Provided that where an allottee does no

withdraw from the project, he shall be

promoter, interest for every month of del

handing over of possessio n, at such as rate

prescribed.

In case allottee wishes to withdraw from the proj

is liable on demand to the allottee return of the

by the promoter with interest at the prescribed

fails to complete or unable to give possessio

accordance with the terms of the agreement for

liable on demand need to be understood in the s

has to make his intentions clear to withdraw fro

a positive action on his part to demand return of

prescribed rate of interest if he has not made a

prior to receiving occupation certificate and u

impliedly he has agreed to continue with the pr

not intend to withdraw from the project and th

a[ottees failed to take

been granted occupation

32.

Complaint of 2020

possess on here the

certifi te an

CSS n of the

and ossession

.Ho ever, the

n for he period

ate offer of

inte dto
id, b

rt to

r!, ti,

asm

ysu

tis

offer of

k a view

the

the

be

,th promoter

t received

promoter

Le unit in

mou

tei
oft
ale. e words

e t allottee

the

hea

ject and

ount with

ject i

L demand
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. he does

iso to secpro

ge 14 of 17



33.

1B(1)

paid b

month

Hon'bl

Pvt. L

conson

in case

Versus

The aut

promot

posses

plus

rate i.e.

cost o

prescri

and D

rule 1

obliga

constr

obtaini

Howev

period

posses

G.2 Legal

34. The co

RT

U

tom

the

fde
Sup

', v/s

Complaint No. 1401 of 2020

,tically comes into operation and allottee shall be

romoter interest at the prescribed rate for every

ay. This view is supported by the judgement of

lme Court of India in case of of lreo Grace Realtech

Abhishek Khanna and Ors,( Supra) and also in

ith the judgement of Hon'ble Supreme Court of India

's Newtech Promoters and Developers Pvt Ltd

te U.P, and Ors.,

ority ereby directs that the allottee shall be paid by the

ran nterest for every month of delay from due date of

. 8.12.2016 till offer of possession i.e., 19.04.201,9

nce

of

(2)

dto

on i.

e

du

mo ths which comes out to 19.06.2019 at prescribed

e of 9.50% (the State Bank of India highest marginal

lend ng rate IMCLRJ applicable as on date +20/o) as

der rule 1-5 of the Haryana Real Estate [Regulation

elop ent) Rules, 201,7 within the timelines provided in

f the Haryana Rules 201,7 ibid. The allottee is

take the possession of the apartment since the

on s completed and possession has been offered after

gof rcupation certificate from the competent authority.

,th developer is obligated to pay delay interest for the

y occurred from the due date till the date of offer off del

ion w s made to the allottees plus two months.

nt is claiming compensation under the present relief.

me Court of India in civil appeal nos. 6745-67a9 of

pen

rlair

SupHon'bl
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2027 titled as M/s Newtech Promaters and De

V/s State of Up & Ors. (supra), has held that an al
;

to claim conlpensation & lil:igation charges

12,14,1,8 and section 19 which is to be decided by

officer as per section 71 ancl the quantum of

litigation expense shall be arljudged by the adj

having due regard to the far:tors mentioned in

adjudicating officer has exclusive jurisdiction

complaints in respect of compensation &

Therefor:e, the complainarnt is advised to

adjudicating officer for seeking the relief of litigati

Directions of the Authoritlr;H.

35.

i)

[{ence, the Authority hereir3r passes this orde

following directions under section 37 of the

compliance of obligations cast upon the prom

functions entrusted to the Authority under sectio

of 2016:

The respondent /promoter shall pay i

prescribed rate i.e., 9.50o/o per annum for

delay from due date of possession i.e., 8.1,2.

possession i.e., 1-g.04.2019 plus two months

to be 19.06,2019. The arrears of interest acc

be paid to complainantl within 90 days fro

order as per rule 16(2) of the Rules.

The rate of interest chargeable from the

promoter, in case of default shall be charged

rate i.e., 9:50%o by the respondent/ promo

ii)
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36.

37. Fi
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nt No. L407 0f 2020

of interest which the promote shall be liable to

elayed possessionllottee, in case of default i.e., the

per section 2 (za) of the act.

lainant is also directed to pay utstanding dues, if

ayed period.adjustment of interest for the de

pondent shall not charge a ing from the

ant which is not the part of buye s agreement.

Khandelwal)
irman

Estate Regulatory Au , Gurugram

Dated: 04.07.2022
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