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BEFORE THE HARYANA ESTATE REGULATORY
AUTHORI , GURUGRAM

for violation of section 1 1( J [a) of e Act wherein it is lnfer a/ia prescribed

that the promoter shall be respo le for all obligations, responsibilities

and functions under the provision

made there under or to the allottee

inter se.

f the Act or the Rules and regulations

per the agreement for sale executed
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Sh. Sukhbir Yadav (Advocate)
Sh. Venkat Rao and Pankaj Chando

[Advocate)

1. The present complaint dated

complainant/allottee under sectio

Ramesl.r Chand
R/0 : House No. 817, Housing B
Saraswati Vihar, Chakkarpur, G -t22002

M/s Vatika Limited
Office: 7th Floor, Vatika Tri
Block-A, Mehrauli-Gurgaor
722002.

COMM:

Comp

Lok-1,

n- Respondent

Chairman
Member

Counsel for the complainant
r Counsels for the Respondent

IDER

t6.12.2079 has been filed by the

31 of the Real Estate (Regulation and

e Act) read with rule 28 of the Haryana

ment) Rules, 2077 (in short, the RulesJ

Development) Act,2016 (in short,

Real Estate (Regulation and Develo
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Unit and proiect related details

The particulars of unit details, sal

Complaint No. 6257 of 2019

A.

2. 'l'he particulars of unit details, sale consideration, the amount paid by the

complainant, date ofproposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

s. N. Particulars Details

1. Name and location of the
project

'Vatika Express City" at sector BBA & BB B,
lurgqon, Haryana

2. Nature of the proiect Residential plotted colony
3. Project area 100.785 acres
4. DTCP license no. 4 of 20L3 dated 31.10.2013 valid upto

0.10.2019
5. Name of licensee \4/s Malvina Developers Pvt. Ltd. & others
6. RERA Registered/ not

registered
legistered vide no. 271 of 2017 dated
)9.1,0.20 17 valid upto 08.1.0.2022

7. Plot no. L L, St|ect no. G- 14, BIock-G

page no. 22 of complaint)
B. Plot area admeasuring i02 sq. yds.

'page 
no. 22 of complaintl

9. Date of allotment 14.1.1.2014 (page 17 of complaint)

10. Date of builder buyer
agreement

l+.11,2014 [page 19 of complaintJ

Ll. Possession clause I, SCHEDULE FOR POSSESSION O F THE SAID
RESIDENTIAL PLOT

, The Developer based on its present plans ond' estimates and subject to all just exceptions,

force majure and delays due to reasons
beyond the control of the Compony
contemplates to complete development of
the said Residentiol Plot within a period of
3 (Three) years from the date of
execution of this Agreement unless there
shall be delay or there shall be failure due to
reasons mentioned in other Clauses herein.
Emphasis supplied

t2. Due date of possession 14.1,1.201,7

Due date of possession calculated fiom
he date of execution of agreementl

13. Total sale consideration Is.1,50,30,540/-
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[as per builder buyer agreement page 22

s&elqrElnll
t4. Amount paid by the

complainant
Rs. 1,50,30,540/-
[as per builder buyer agreem ent page 22
of complaintl

15. Offer of possession Not offered

B.

3.

Facts of the complaint

The complainant has made the following submissions in the complaint:

I. That relying on representation and assurance ofoffice bearers/ marketing

staffofthe respondent, the complainant booked a residential plot vide plot

no. 11 at street no. E16, sector B8A, Gurugram admeasuring 150 sq. yd. on

12.11.2014, in the project of the ndent. The complainant issued a DI)

of Rs. 1,50,30,540/- vide demand draft no. '056730" drawn on Indusind

bank as booking cum full and final consideration and signed a pre-printed

application form. The above said plot was purchased under the down

payment/full and final payment plan including basic sale price, pLC,

EDC/IDC IFMS and club membership etc. The respondent issued a

payment receipt on 27 .02.2075 against the payment. That on 14.ll.Z0l4 ,

respondent issued an allotment letter in favour of complaint for the said

plot.

II. That a pre-printed, arbitrary and unilateral builder buyer agreen.lent to

Sell (hereinafter referred as BBA) was executed inter-se the complainant

and tlre respondent on74.71.2014. As per clause 3 of BBA, the respondent

has to give the possession of plot within 3 (ThreeJ years from the date of

execution of BBA. The agreement to sell was executed on 1,4.11.2014, ancl

therefore, the due date of possession was 14.11.2017. That since

November, 2016, the complainant is making all efforts to get the

possession of plot and visited several times to the office of the respondent,
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but all went in vain. In spite of all efforts, the complainant was not able to

know the actual reason for delay in possession.

IIL That the complainant sent an email to the respondent on 26.06.2019, to
enquire about firm date ofpossession ofplot and demanded current plan

of the project. The respondent replied on email on 17.07 .2019 and stated

that "we shall like to apprise you that possession of the plot shall be

tentatively by end of 2020".

IV. ]'hat the main grievance of the complainant in the present complaint is

that in spite of his paying total 100% of the actual amount of plot and is

ready and willing to pay the renlraining amount [if any amount become

dueJ, the respondent parry has fqiled to deliver the possession of plot on

time.

v. That the work on other amenities, like external, Internal MEp (ServicesJ is

not yet completed. Now it is more than 5 years from the date of booking

and even the developments of blocks are not completed, it clearly shows

the negligence of the builder. As per project site conditions, it seems that

project would further take more than two year to be complete in all

respect, subject to willingness of respondent to complete the project.

\/1. That due to above acts ofthe respondent and the terms ancl conditions of

the builder buyer agreement, the complainant has been unnecessarily

harassed mentally as well as financially. Therefore, the opposite party is

liable to compensate the complainant on account of the aforesaid act of

unfair trade practice.

vll, That for the first time, cause of action for the present complaint arose irr

November, 2014, when the buyer agreement containing unfair and

unreasonable terms was, for the first time, forced upon the allottee. The

cause of action further arose in November, ZO|T, when the respondent
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party failed to handover the on of the plot as per the b
Agreement. Further the cause ofaction again arose on various

including on: a) April. 2018; b) mber, 2018; cJ June, 2079 and
time till date, when the protests were lodged with the respondent p

^L^..!:!- a-ir----- !, r r.about its failure to deliver the p{oject and the assurances were

them that the possession would $e delivered by a certain time. The:

of action is alive and continuing {nd will continue to subsist till such

as this hon'ble authority/adjudicating officer restrains the responde

an order of injunction and/o ecessary order.

VIII. That the complainant wan withdraw from project and

tion. Therefore, as

obligations on the pror

promoter/respond

interest.

C. Relief sought by the complaini

4. The complainant has sought

L Direct the respondent to
interest.

paid amount along

yer

)ns,

lny

by

e

rf

e

th

pe

th

e

me

by

8 and 19(4),

d money along

1

5. On the date ofhearing, the autho ned to the respondent,/pronr

about the contraventions as alle

section 11(aJ [aJ ofthe acr to ple

6. Despite giving ample opportunities

to filed reply in stipulated period. H

ter

to

t7

struck of. Thus, the authority is p

documents on the record.

D. furisdiction of the authority

the matter as per pleadings
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The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

D,l Territorial iurisdiction
As per notification no. 1,/92/20L7-tTCp dated 14.12.2017 issued by Town

and country Planning Department, Haryana the jurisdiction of Haryana Real

Estate llegulatory Authority, Gurugram shall be entire Gurugram district for

all purposes. In the present case, the project in question is situated within
the planning area of Gurugram district. Therefore, this authorify has

complete territorial jurisdiction to deal with the present complaint.

D.ll Subject-matter jurisdiction

(a) be responsible for all obligations, responsibil ities and functiLtns
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the ossociotion of allottees, qs the csse may be, till the conveyance
of all the opartments, plots or buildings, as the case may be, to the
allottees, or the common aregs to the association of ollottees or the
competent authority, os the case may be;

Section 34-Functions of the Authority:

34(fl of the Act provides to ensure compliance of the obligotions
cost upon the promoters, the allottees ond the real estate agents
under this Act and the rules and regulotions made thereunder.

B.

9. Section 11(a)[a] of the Acg 201$i provides that the promoter sh,all be

responsible to the allottee as per

reproduced as hereunder:

Section 77

(4) The promoter shall-

ment for sale. Section 11( )(a) is

10. So, in view of the provisions of thb Act quoted above, the authorify has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at q later

stage.
I
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1.1. Further, the authority has no hitch fn proceeding with the complaint

grant a relief ofrefund in the ,r"r"n[ *",,ur in view ofthe Judgement /assed
by the Hon'ble Apex court in Newtech Promoters and Developers private

Limited Vs Stote of tt.P. and Ors."ZOZ[-ZOZZ(L)RCR(C),357 and followed

in case of Ramprastha Promoter ala O"r"top"r, pvt. Ltd. Versus Ulion of
India and others dated 7J.07.ZOIZ in CWp bearing no. 6688 oft2021

wherein it has been laid down ,, u.ld".'

"86. From the scheme ofthe Act ofwhich o detailed reference hos been
made and toking note of power of adjudication delineated with the
regulatory outhority and adjudicating officer, what finally culls out is
that although the Act indicatds the distinct expressions like'refund',
'interest', 'penalty' and 'compensation', a conjoint reoding of Sections
1B and 19 clearly manifests thatwhen it comes co refund of the amount,
ond i nterest on the refund amount, or directing payment of interest for
delayed delivery ofpossession, or penalty and interest thereon, it is the
regulatory outhority which has the power to examine ond determine
the outcome of a complaint. At the same time, when it comes to a
question of seeking the relief of adjudging compensotion and interest
thereon under Sections 12, 14, 18 and 1-9, the adjudicoting officer
exclusively has the power to determine, keeping in view the collective
reading ofSection 71 read with Section 72 ofthe Act. ifthe odjudication
under Sections 12, 14, 18 ond 19 other than compensation os
envisaged, if extended to the adjudicating officer as prayed that, in our
view, moy intend to expand the ambit and scope of the powers and
functions of the adjudicating offcer under Section 71 and that would
be against the mandote ofthe lct 20L6."

12. Hence, in view of the authoritative pronollncement of the Hon'ble Suf reme

Court in the case mentioned above, the authority has the jurisdictlon to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

E. Findings on the relief sought by the complainants.

E. I Direct the respondent to refund the paid amount along with
interest.

E. II Direct to pay litigation cost of Rs. 1,00,000/- & compensation of Rs.
10,00,000/- to the complainant.
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1li. The complainant booked a unit in the project of the respondent detail above

for a total sale consideration of Rs. 1,50,30,540/- and a plot was allodted to

the complainant vide allotment letter dated 14.17.2074. The complainanr
paid Rs. 1,50,30,540/- to the respondent against the total sale consideration.

A builder buyer agreement was execured between the parties on 14.ll:20 1 4.

As per clause 3 of the said agreement, the due date of possessiop was

14.11'2017, three years from the execution of the agreem enti.e. i.4.i.r,20L4.
The cornplainant sent an email to the respondent on 26.o6.2019,to elQuire

about date of possession of plot and demanded current plan of the project.

The respondent replied on email on 17.07.2019 and stated that possession

of the plot would be tentarively by gnd of 2020.

14. Keeping in view the fact that the alfottee/complainant wishes to withdraw
from the project is and demanding return of the amount received by the

promoter in respect of the unit with interest on failure of the promoter to

complete or inabiliry to give possession of the plot in accordance with the

terms of agreement for sale or duly completed by the date specified therein.

The matter is covered uncler section 1B[1J ofthe Act of2016. The due date

of possession as per agreement for sale as mentioned in the table lbove
is 14'tl,2ol7 and there is delay of 2 years and 22 days on the date of filing

of the complaint.

15 The occupation certificate/completion certificate of the project w{repe the

unit is situated has still not been obtained by the respondent-promoter, The

authority is of the view that the allottee cannot be expected to wait endlessty

for taking possession of the allotted unit and for which he has paid a

considerable amount towards the sale consideration and as obserJed by

Hon'ble Supreme Court of India in lreo Grace Realtech nt. ftld. Vs.

Paje f, of 11
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Abhishek Khqnna & Ors., civil appeal no. 5785 of 2019,

11.07.2021:

"" .... The occupation certilicote is n$t avoilable even as on date, which clqa
amounts to deliciency of service. The ollottees cannot be made to w
indefinitely for possession of the aplrtments allotted to them, nor can they
bound to take the apartments in Pha[e 1 of the project......."

16. Further in the judgement of the Hon'ble Supreme Court of India in the cases

of Newtech Promoters and Developers Private Limited Vs Statd qf U.p.

stay orders of the Court/Tribunal, which is in either way not ottributable to the
allottee/home buyer, the promoter is under an obligation to refund the amount on
demand with interest ot the rate prescribed by the Stote Government includinp
compensation in the manner provided u.nder the Act with the proviso that ifithe
allottee does notwish to withdrawfrom the project, he shall be entitlea pr inielelt
fctr the period of delay till handing over possession ot the rate prescribed"

17. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2076, or the rules and

regulations made thereunder or to the allottee as per agreement fqr sale

under section 11tal(a). The promoter has failed to complete or un;ble to

give possession of the unit in accordance with the terms of agreement for

sale or duly completed by the date specified therein. Accordingly, the

promoter is liable to the allottee, as he wishes to withdraw from the pioject,

without prejudice to any other remedy available, to return tlie arlnount

received by him in respect of the unit with interest at such rate as r4ay be

prescribed.
i

I
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l
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& other Vs Union of India & o$ersrSLp (Civil) No.
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18. This is without prejudice to any

including compensation for whi

adjudging compensation with the

72read, with section 31(1) of the

The authority hereby directs the p

him with interest at the rate of

has held that an allottee

charges under sections 12,

exclusive jurisdiction to deal with th

& legal expenses. Therefore, the

adjudicating officer for seeking the

ther remedy available to the

allottee may file an applica

judicating officer under

of 201,6.

moter to return the amount rei

.70o/o (the State Bank of India

n expenses. le

mpensation & on

istobed

udicating

o11

e

6z

marginal cost of lending rate CLR) applicable as on date

prescribed under rule 15 of the ana Real Estate (R

DevelopmentJ Rules, 2017 from :ach payment till the acr

nes provided in rule 1of refund of the amount

Haryana Rules 2017 ibid.

E lI. Direct to pay

10,00,000/- to the

The complainant is

Supreme Court of of 2027 titlt '/s

Newtech Promoters of Up & )rs. l,

the

Rs.

20.

charges under sections72,14,L8 e

adjudicating officer as per sectio

litigation expense shall be adj

regard to the factors mention

F. Directions of the authority

21. Hence, the authority hereby

directions under section 37 of the

complaints in respect of com

nplainant is advised to app

Iief of litigation expenses

this order and issues the

;t to ensure compliance of o
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cast upon the promoter as per the

section 34(f):

nction entrusted to the authofi

l. The respondent/promoter is to refund the entire amo

1,50,30,540/- paid by the co plainant along with pr

interest @ 9.700/o p.a. as pres under rule 15 ofthe

Estate (Regulation and Develo

payment till the actual date of

ment) Rules, 2017 from the

d of the deposited amount.

A period of 90 days is giv ondent to comply

directions given in this o which legal cons

would follow.

Complaint stands dispos

File be consigned to

v.t-
(Vijay

Member
Haryana

Datedi 74.07.2022

Rs.

of

22.

23.
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