HARERA
& ClURUGRAM | Complaint No, 4954 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Cpmplaint no.: | 49 54_05{121
 First date of hea_rir_l_g - 210L. 2021 |
Date of decision: l  06.07.2022
Jagdish Chauhan
R/o Villa Na. 11, Street §-3.2, Signature Villas, Sector
82, Gurugram-122004 Complainant
Versus
M/s Ansal Housing Ltd.

Office address: 606, 6% floor, Indraprakash, 21,

Barkhamba Road, New Delhi- 110001, Respondent
CORAM:

Dr. KK Khandelwal Chairman
Shri Vijay IIumar Goyal Member
APPEARANCE:

Shri .N Ggutam [Advocate) Complainant
Shri Amandeep Kadyan (Advocate) Respondent

ORDER

1, The present complaint dated 14.12.2021 has been filed by the
cumpiiinantﬁallutte& under section 31 of the Real Estate (Regulation
and !]d!velupment] Act, 2016 (in short, the Act) read with rule 28 of the
Har}*aglm Real Estate (Regulation and Development) Rules, 2017 [in
short, the Rules) for violation of section 11(4](a) of the Act wherein it is
inter ﬁrh’u prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the

Page 10f13




HARERA
@ GURUG

provision of the Act, or the rules and regulations made there under or

Complaint No. 4954 of 2021 §|

to the allpttee as per the agreement for sale executed inter se.

Unit and project related details

The pa culars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:
| Sno. ~ Heads ' Information
1 Project name and location "Ansal Hub", Sector-8 ﬂ‘mrugram
; Project area 2.46875 acres
3. Mature of the project Commercial colon ¥ 1
| .
4 TCP license no.and validity | B7 of 2009 dated 30,12.2009 valid up to
tus 29.12.2013
A ]'Ta me of licensée Smt. Mina Dewvi
6. | RERA registration details ‘Not registered
| 1
) Wnit no. GF-053
[pg. 15 of complaint]
g | Unit measuring 578,67 sq. ft.
{pe: 15 of complaint]
9, ate of allotment letter with 27.12.20172
priginal allottee .
[pe. 15 of complaint]
10. | Date of endorsement Not mentioned
11, | Date of transfer letter 10| ocnaop13
subsequent allottee )
[pe- 12 of complaint]
12, | Date illf transfer letter 1o 44 577013
complainant
[pg- 13 of complaint]
13, | |Date of sanction of building | 11.09.2013
| lplans
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14,

P&ss&s&i#n clause

26. I

The develaper shall offer possession of the
unit any rtime, within a period of 36
months from the date of sanction of
building plans or date of execution of
allotment letter, whichever is later
subject to force majeure circymMsLonNCes su ch
as act of god, fire, earthquake, flood civil
commotion, war, riol, explosion, terrorist
acts, sabotage, or general shortage af |
energy lobour equipment facilities materiol
o supplies, failire af transportation, strike,

lochouts, action of labour union, any dispute

with any contractor/canstruction agency |
appointed by the developer, change of low,

or aay notice, order, rule or notification

issued by any courts/tribu nals andfor any

other publle or competent guthoricy or

intervention of statutory authorities, or any

ather reason(s] beyond the control of the |
developer, The allottee(s) shall not be

entitled to any compensation on  the |
grounds of delay in offering possession due

to reasons beyend the control of the |
developer.”

{emphasis supplied)
[pg. 22 of complaint]

15

Due date of possession

11.09.2016

[Nate: Due date calculated from date of
sanction of bullding plan i.e, 11.09.2013
being later. |

16.

Delay in handing over of
passession till the date of this
order |.e., 06.07.2022

5 years 9 months 25 days |

17,

Basic sale consideration as
per allotment letter dated
1?.12_:.'!1]12

¥ 33,76,539/-
[pg. 15 of complaint]

18.

Total sale consideration as
per customer ledger dated
02.12;2021

¥ 37,71,623/-
[pe- 34 of complaint]
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P.Tmunll: paid by the |, 36,308,903 /-
caomplainant as per customer )
\chger dated 02122021 | PR/ 36 of complaint]
20. | Occupation certificate Not yet obtained g
71. | Offer of pos session | Not offered

B. Facts uf:r.he complaint

3. The complainant has pleaded the complaint on the following facts:

.

That on 19.05.2011, first buyer Mr. Tilak Raj Ahuja booked a unit
in the project named “Ansals Hub 83" in Sector 83, Gurugram on
015.04.2013, the first buyer transferred all the rights and liabilities

in respect of such allotment to the second buyer Mr. Pankaj Jain

witil due permission of the respondent company. On 21.07.2013,

the second buyer Mr. Pankaj Jain further transferred all the rights

anci ligbilities in respect of such allotment to the complainant with
clua! permission of the respondent company, Accordingly, the
cu:{iplainant was allotted a shop bearing unit no. 53.

Thert on 27.12.2012, builder buyer agreement was entered into
beﬂlween the partiés wherein as per clause 26, the developer should
offer possession of unit within 36 months from the date of
exIcutiun of allotment letter.

Th*lT:-it out of the total cost of the said unit asum of Rs. 1 3,80,660.51 /-
was paid by the erstwhile owners till 21.07.2013 and after that the
-::-::-:!nptalnant paid further instalments to the respondent tll
H?iDE.EDtl?. Thus, total sum paid to the respondent till 09.05.2017
is ||15.44,'99.324f-.

T !at as per the builder buyer agreement, the committed date of
n:}wring the possession was 27,12.2015 but even after payment of

more than 95 percent of total consideration, the respondent is still
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not | ffering the possession and is demanding complete payment
which is illegal and arbitrary, That despite repeated calls and
meetings with the respondents, no definite commitment was
shown for timely completion of the project and no appropriate
actiJI:n was taken to address the concerns and grievances of the
mm!plainant,

ThaIL repeated calls, meetings and correspondences with the
res;{mndent and multiple visits to know the actual construction
stal}us not only caused loss to the complainant in terms of time,
mml'uey and energy but also caused mental agony to him.

ThaJ_t the cause of action arose in favour of the complainants and
agﬂ!inst the respandent from the date of booking of the said units
and it further arose when respondents failed [neglected to deliver
I:h said units within a stipulated time period. The cause of action
fuﬁ:her rose when the respondents have not completed the said
prluie::t with the assured facilities and amenities. It further arose
anq:l it is continuing and is still subsisting on day-to-day basis as the
re*pﬂndgnts have still not rectified their defects and not fulfilled
their obligations as per the buyer's agreement.

C. Reliefl ought by the complainant:

4. The cnmplainant has sought following reliefs:

d.

Cbmpnund interest for every month of delay @ 24 5% per annuin
'[‘qhe rate at which builder charges interest from buyer as per clause
30 of BBA) since 27.12.2015 {committed date of possession] as per
pEnvisluns of clause 2(za) and as per section 18(1) of Real Estate

(Regulation and Development) Act, 2016,
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b. Direct the respondent to complete the project in expeditious
! . .
ma rlhner and to commit the date of possession in front of honorable

cuurt and offer the possession of the unit bearing no. SHOP-GFO53
in Project HUB 83 located in Sector 83, Gurgaon along with all the
promised amenities and facilities and to the satisfaction of the
cm{-;plainant.

. Gr:J!nL cost of litigation of Rs, 1,00,000/- to the complainant.

d. Anl( other relief/order or direction, which this hon'ble authority
ma!:,r, deems fit and proper considering the facts and circumstances
of tl,he present complaink

5. On thle date of hearing, the authority explained to the

I"Eﬂp[mlientp’ promoter about the contravention as alleged to have been

cnmmit‘ted in relation to section 11(4) (a) of the Act to plead guilty or

not to plead guilty.

!
D. Reply by the respondent

6. Notice ltu the promoter/respondent through speed post and through e-
mail aTdress- (ahl@ansals.com) was sent; the delivery report of which
shuwsi that delivery was completed, Despite service of notice, the
promoter/respondent has failed to file a reply within stipulated time
p:—:ri.m:i. Since the respondent company's put in appearance through its
cnunslﬂ Sh, Amandeep Kadyan Advocate, on 30.03.2022. Further, the
r:uunsnlal for the respondent requested for adjournment 1o file written
reply gan::l the same was allowed with a specific direction to file the
same 1:mthin 9 weeks with an advance copy to the complainant.
Hc:-we?.rer the respondent has failed to comply with the orders ol
the authunty dated 30.03.2022, by not filing written reply within the

time 11uwen:1 therefore, the defence of the respondent is struck off.
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Copies nf all the relevant documents have been filed and placed on the

record. ﬂhelr authenticity is not in dispute. Hence, the camplaint can be

decided !nn the basis of these undisputed documents and submission

made by the parties.

|urisdh:§:lun of the authority

The autlinﬁty observed that it has territorial as well as subject matter

jurtsdictknn to adjudicate the present complaint for the reasons given

below. |

E.l. Territorial jurisdiction

As per hotification no. 1/92/2017-1TCP dated 14.12.2017 Issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purﬁu;e with offices situated in Gurugram: In the present case, the

pmjectfin question is situated within the planning area of Gurugram

District, therefore this authority has complete territorial jurisdiction to

deal with the present complaint.

E.IL. Subject matter jurisdiction

The authority has complete jurisdiction to decide the complaint

regarding nen-compliance of obligations by the promoter as per

provisions of section 11(4)(a) of the Act leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Findings on the relief sought by the complainant

F.1. Compound interest for every month of delay @ 24 % per
annum (the rate at which builder charges interest from buyer
as per clause 30 of BBA) since 27.12.2015 (committed date of

pnssessiun] as per provisions of clause 2(za) and as per
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seclLun 18(1) of Real Estate (Regulation and Development)

AEL'EHIE.

F.II. Direct the respondent to complete the project in expeditious
I

nmrrner and to commit the date of possession in [ront of
hulT: rable court and offer the possession of the unit bearing

no. SHOP-GF053 in Project HUB 83 located in Sector 83,
Gurge

anq:! to the satisfaction of the complainant.

on along with all the promised amenities and facilities

11. The al:n-::-‘ére mentioned two reliefs are being taken up together. In the

12.

present :*lnmplalnt, the complainant intends to continue with the project
and is se?king delayed possession charges at prescribed rate of interest
on the J!amuunt paid. Clause 26 of the allotment letter (in short,
allntmen!t] provides for handing over of possession and is reproduced
below: —!

"26 The develaper shall uffer possession of the unit any time within o period

of 36 months from the dote of sanction of building plons or date of
execution of allotment letter whichever is later, subject to force majeure
cirqumstances such as actof god, fire, earthquake, food, civil commation,
war, riat, explosion, terrarist acts, sabotoge, or general shartoge of
endrgy, labour equipments facilities material or supplies, failure of
transportation, strike, lock outs, action of labour union. Any dispute with
any contractor/construction agency appointed by the developer, change
of llaw, or any notice, order, rule or notification issued by eny
court/tribunal and/or authorities, delay in grant of part/full completion
(occupancy) certificate by the government and or any other public or
competent authority or intervention of statutory authorities, or any other
redsons beyond the control of developer. The allottees shall not be
entitled to any compensation on the ground of delay in offering
pogsession due to reason beyond the control of the developer.”

At the outset, it is relevant to comment on the pre-set possession clause
of the a%!reem ent wherein the possession has been subjected to all kinds
of terms and conditions of this agreement and application, and the
cﬂmplailnants not being in default under any provisions of this

agreement and compliance with all provisions, formalities and
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13

documentation as prescribed by the promoter. The drafting of this
clause ailn:l incorporation of such conditions are not only vague and
uncertai? but so heavily loaded in favour of the promoter and against
the allutr:ees that even a single default by the allottees in fulfilling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottees and
the commitment date for handing over possession loses {ts meaning,
The incorporation of such clause in the flat buyer agreement by the

promoter are just to evade the liability towards timely delivery of

subject unit and to deprive the allottees of his right accruing after delay
in pusselsstnn. This is justto commentas to how the builder has misused
his dominant position and drafted such mischievous clause in the
agrﬂﬂmént and the allottees is left with no option but to sign an the
dotted lines.

ﬂdmissrhi!ity of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottees does
not intfnd ta withdraw from the project, he shall be paid, by the
prumut!er. interest for every month of delay, till the handing over of
pussess:.!inn, at such rate as may be prescribed and it has been prescribed

|
under rule 15 of the rules. Rule 15 has been reproduced as under:

:‘Hufe 15. Prescribed rate of interest- [Provise to section 12,
|sectfun 18 and sub-section [4) and subsection (7) of section 19]
(1)  For the purpose of provise to section 12; sectipn 18; and sub-
\sections (4) and (7) of section 19, the "interest at the rate prescribed”
\shall be the State Banlk of India highest marginal cost of lending rate
+2%.:

Pravided that in case the State Bank of Indio marginal cost af lending
rate {MCLR) fs not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public.”
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14,

15.

16.

17.

18,

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. | The rate of Interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases,

Eunsequ!ent]y* as per website of the State Bank of India le,
https:/ IL_D_L;_QJ_D, the marginal cost of lending rate (in short, MCLR] as
on date !Le., ﬂé.ﬂlEﬂII is 7.50%. Accordingly, the prescribed rate of
interest Lnrm be marginal cost of lending rate +2% ie. 9.50%.

The def‘l:nirlnmnf term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest which
the pru“nﬂtﬂl‘ shall be liable to pay the allottees, in case of default. The
releva nF section is reproduced below:

i"(zu ] "interest" means the rates of interest payabie by the promater
ar the allottees, as the cose may be.

Explanation. —For the purpose of this clause—

(i)  the rate of Interest chargeable from the allottees by the
\promater, in case of defoult, shall be equal to the rate of interest
\which the promoter shall be liable to pay the allottess, in case of
default

(ii}  the interest pavable by the promoter to the aflottees shall be
from the dote the promoter received the amount or any port thersof
|r.r'H the date the amount or part thereof and interest thereon is
refunded, and the interest payubile by the aflottees to the promaoter
shall be from the date the allotbees defaults in payment to the
promaoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall
be c&arged at the prescribed rate fe, 9.50% by the
respondent/promoter which is the same as is being granted to the
complainants in case of delayed possession charges.

On consideration of the documents available on record and submissions

made regarding contravention of provisions of the Act, the authority is
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19,

catisfied that the respondent is in contravention of the section 11(4){a)
of the Hﬂlt by not handing over possession by the due cate as per the
agreemeint. By virtue of clause 26 of the allotment letter executed
between the parties on 27.12.2012, the possession of the subject
apartmept was to be delivered within 36 months from the date of

execution of allotment or sanction of building plans whichever is later.

The due! date is calculated from the date of approval of building plans
Le., 111‘.&9.2[!13. being later. Accordingly, period of 36 months expired
on ll.ﬂJp,E[]’.lﬁ. Therefore, the due date of handing over possession 5
11.D9.2$Iﬁ. The respondent has not yet offered the possession of the
subject ! apartment.  Accordingly, 1t ¢ the failure of the
respunAentﬁﬁru moter to fulfil its obligations and responsibilities as per
the agrﬂfement to hand over the possession within the stipulated period.
hccnrdingly. the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such the allottees shall be paid, by the
promoter, interest for every month of delay from due date of possession
e 1.!!]9.2[!16 till the actual handing over of possession of the unit, at
pr&scr%bed rate i.e, 9.50 % p.a. as per proviso to section 18(1) of the Act
read w!ith rule 15 of the rules.

F.1L i%rant cost of litigation of Rs. 1,00,000/- to the complainant.

The cl:mp!alnant is claiming compensation in the above-mentioned
reliefsg The authority is of the view that it is important to understand
that tl‘ie Act has clearly provided interest and compen sation as separate
emttlément frights which the allottee can claim. For claiming

compensation under sections 12, 14, 18 and section 19 of the Act, the
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20,

cnmplailjant may file a separate complaint before Adjudicating Officer
under sertiun 31 read with section 71 of the Actand rule 29 of the rules.

Directions of the authority

Hence, I:he authority hereby passes this order and issue the lollowing
direcnuns under section 37 of the Act to ensure compliance of
nbhgatldns casted upon the promoter as per the functions entrusted to
the zlul:ha-*.'-rii:_||..r under section 34(f):

. The respondent is directed to pay interest at the prescribed rate of
9.50% p.a. for every month of delay from the due date of possession

e, 11.09.2016 till the actual handing over of possession.

i ThT arrears of such interest accrued from 11.09.2016 till the date
of m'der by the authority shall be paid by the promoter to the
allbttee within a period of 90 days from date of this erder and
in t|erest for every month of delay shall be paid by the promoter ta
u-.e allottee hefore 101 of the subsequent month as per rule 16(2)
uflrthe ru!e&

il Tl'!la complainant is directed to pay outstanding dues, if any, after
adjus tment of interest for the delayed period.

v, T'I'xe rate of interest chargeable from the allottees by the promoter,
in case of default shall be cha rged at the prescribed rate Le., 9.50%
l:l the respondent/promoter which is the same rate of Interest
u1hn:h the promoter shall be liable to pay the allottees, in case of
dEfault ie the delayed possession charges as per section 2(za) ol
the Act,

v 'TlhE respondent shall not charge anything from the complainant
\Lhmh is not the part of the agreement.
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mposed during the proceedings on either party be

vii The |m51; i
included in the decree sheet.

21. Complaint stands disposed of.
22. File be consigned to registry.

"

N -
[\"I]A}F '1;;13]] (Dr. K.K. Khandelwal)

Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 06.07.2022
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