HARERA

@B GURUGRAM

l_ﬂnmplamt Na, 4530 of 2021 |

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no: _ | 4530 uf 2021

| First date of hearing: | 21.01.2022

| Date of decision: | 06.07.2022
1. Amrit Lal Saxena
2. Neha Sa:n]gena
Both RR/0 B6-60 2, Vatika City Homes, Sector 83,
Vatika India Next| Gurugram-122004 Complainants

Versus

M/s Ansal T{uusl ng Ltd.
Office address; 606, 6% Floor, Indraprakash, 21,
Harkhambill Road, New Delhi- 110001, Respondent
CORAM:
Pr. KK. Kha ndelyal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:
Shri G.N Gir:lutam (Advocate] Complainants
Shri Amandeep Kadyan (Advocate) Respondent

ORDER

1. The present

comp

complaint dated 2511.2021 has been [iled by the

ainants/allottees under section 31 of the Real Estate (Regulation

and Develupment] Act, 2016 (in short, the Act) read with rule 28 of the

Har;.rana Real Estate (Regulation and

short

Development] Rules, 2017 (in

the Rules) for violation of section 11(4)(a) of the Act wherein it Is
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inter ualia prelcrihed that the promoter shall be responsible for all

obligations, r

sponsibilities and functions as provided under the

provision of the Act, or the rules and regulations made there under or

to the al

Unit and project related details

ottee as per the agreement for sale executed inter se.

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:
Sno. Heads Information
o Project name and location "Ansal Hub', Sector-83, Gurugram
2 Project prea 246875 n&es 1

3. T{amre pf the project

Commercial colony

4, bTE P license no. and validity

7 of 2000 dated 30.12.2009 valid up to

[pe. 14 of complaint)

‘qus 29122013
5 Name of licensee Smt. Mina Devi
6. | RERA registration details Mot registerad i
r Unit ng. GF-04

8. Unit measuring

602.75 sq. ft.
[pg. 14 of complaint]

g, Date of allotment letter with

I plans

{4.09.2011
original allottee d
[pe. 14 of complaint]
10. | Date of endorsement Not mentioned
%7 Date of transfer letter 16.11.2012
[pg: 12 of complaint]
12, | Date of sanction of building | 11.09.2013
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13.

Possession clause

26,

The developer shall offer possession of the
unit any time, within o period of 36
months from the date of sanction of |
building plans or date of execution of
allotment letter, whichever Is later
subject to force majeure circumstances such |
as act of god, fire, earthquaie, flood, civil
commaotion, war, riot, explosion, terrorist
acts, sabotage, or general shortage of
energy labour equipment facilities muteriol
o supplies, failure af transportation, strike,
lackouts, action af labour union, any dispute
with any contractor/construction agency
appainted by the developer, change of low,
or any notice, order, rule or nobification
issued by any courts/tribunals and/or eny
ather public or competent authority or
intervention of stotutory autharities, or any
ather reason(s) beyond the control of the
developer, The ollottee(s) shall not be
entitled to any compensation on the
grounds of delay in offering possession dug
to reasons beyond the control of the

developer.”
(emphasis supplied)]
[pg. 21 of complaint]

14.

Due date of posséssion

11,09.2016

[Note: Due date calculated from date of
sanction of building plan Le, 11.09.2013

being later. |

15,

Delay

arder

in handing over of

possession till the date of this

£, 06.07.2022

5 years 9 months 25 days

16.

Basic

sale consideration as

per allotment letter dated
04.092011

1 56,11,150/-
|pe: 14 of complaint]

17,

Total

14.10

gale consideration as

per customer ledger dated

2041

1 57,81,017/-
[pE- 34 of complaint]
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18.

paid by the

Afnount €52.76,733/
complainant as per customer _
ledger dited 14,10.2021 [pe. 36 af complaint]
[ 19, thzcupamn certificate Not yet obtained
Z0. POSEEs giomn Mot offered i

E{ffer of

The co

.

B. Facts n'jthe complaint

Th;jt on 1

unit in th

on j[lﬁ.li.

liabilities

plaina

nts have pleaded the complaint on the following facts:

= 03.2011, the erstwhile owner Mr. Anil Chawia booked a
¢ project named “Ansals Hub 83" in Sector 83, Gurugram
5012, the erstwhile owner transferred all the rights and

in respect of such allotment to the complainant with due

pm|misslmn of the respondent company. Accordingly, the

I
cﬂzltiplain
[SlllﬂP'G
Tth on

hefween

ant was allotted a shop bearing unit no. SHOP-GFOS5

04 before revision in Layout Plan].
04.09.2011, Builder Buyer Agreement was entered into
the parties wherein as per clause 26, the developer should

ﬂfﬂer possession of unit within 36 months from the date of sanction

-:}F':uildiug plans ordate of execution of allotment letter, whichever

is later.

Tl-lpat vide letter dated 11.10.2013, the respondent informed the

mimpl.'ai
and the
Eil.
46,46,5
Rs 6,96,
That ou

was paid by the first purchaser, Mr. Anil

qant that the area and cost of the shop has been changed
Jrea of the shop has been reduced to 574 50 ft. from 602.75

ft. and accardingly basic cost of the shop has been reduced Rs
30/- from Rs 48,79,261/- and PLC cost has been reduced to
979.5/- from 7,31,889/-.

t of the total cost of the said unit a sum of Rs. 21,28,974/-
Chawla, till 16.11.2012 and

after that the complainant paid further instalments to the
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I‘ES|1|ﬂTlE|EI' ¢ till 30.08.2017. Thus, total sum paid to the respondent
till 30.08.2017 is Rs.51,79,022/-.

I
e. 'That as ;L:-Ir the builder buyer agreement, the committed date of

offering the possession wWas 05.09.2015 but even after payment of
mote than 95 percent of total consideration, the respondent is still
not offering the possession and is demanding complete payment
whlr:h is |illegal and arbitrary. That despite repeated calls and
me!atings with the respondents, no definite commitment was
EhlflfW]'I. fgr timely completion of the project and no appropriate
acl{inn whs taken to address the concerns and grievances of the

o
co tlnpla inant.

f. Th;at respondent promised to offer the possession to the
co plai+ant before Diwali in year 2019. But the same was not
nFJ:red s per promise and then complainant v vide email dated
15.10. 2{]19 asked Mr. Sonu Gupta from Ansals Housing and
Construction Limited about the updates on the status of possession
ha'lndnwl: Vide email dated 16.10.2019, Mr. Sonu Gupta assured
the cnmplamant that they will offer the possession in December
EEII'-} or January 2020, Again, vide email dated 09.122019
c:rmplmnant ssked the respondents about the status of offer of
pi;:,rssessiun. bit no one even bother to respond to the email of the
cFmpIa nant.

p. That repeated calls, meetings and correspondences with the
respondent and multiple visits to know the actual construction
s;kams not only caused loss to the complainant in terms of time,

money and energy but also caused mental agony to him.
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h.

That the cause of action arose in favour of the complainants and

against the respondent from the date of booking of the said units
and it further arose when respondents failed /neglected to deliver
the said uhits within a stipulated time period. The cause of action
further arose when the respondents have not completed the said
project with the assured facllities and amenities. It further arose
and it is continuing and is still subsisting on day-to-day basis as the
respondents have still not rectified their defects and not fulfilled

their obligations as per the buyer's agreement.

C. Reliefa:mgh by the complainants:

4. The ::urrplal nts have sought following reliefs:

.

Compound interest for every month of delay @ 24 % per annum
{tll o ratelat which builder charges interest from buyer as per clause
Eq of BBA) since 04.09.2014 (committed date of possession) as
per pro icions of clause 2(za) and as per section 18(1) of Real
Estate ( egulation and Development] Act, 2016.

Di!re::t e respondent to complete the project in expeditious
m?anner and to commit the date of possession in front of honorable
court and offer the possession of the unit bearing no. SHOP-GFO35
in Project HUB 83 located in Sector 83, Gurgaon along with all the
promised amenities and facilities and to the satistaction of the
cFmpla nant.

(irant cost of litigation of Rs, 1,00,000/- to the complainant.

Any other relief/order or direction, which this hon’ble authority
:{1ay. deems fit and proper considering the facts and circumstances

of the present complaint,
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On the date of hearing the authority explained to the

respﬂndTnt;’pmm oter about the contravention as alleged to have been

committed in relation to section 11(4) (a) of the Act to plead guilty or

not to plead guilty.

Reply by the respondent

I
Notice HI the promoter/respondent through speed post and through e-

mail ar;ldlreas

shows that d

) was sent; the delivery report of which

livery was completed. Despite service of notice, the

prumut&r{res?undenl has failed to file a reply within stipulated time

period. ?111::& t

he respondent company's put in appearance through its

cuunseiﬂh Amandeep Kadyan Advocate, on 30.03.2022. Further, the

counsel for the respondent requested for adjournment to file written

|
reply and the

same was allowed with a specific direction to file the

|
same within 2 weeks with an advance copy to the complainant.

I
However, the
I

respondent has failed to comply with the orders of

I
the auﬂlhnrity dated 30.03.2022, by not filing written reply within the

time allowed, therefore, the defence of the respondent is struck off.

Copies | f all the relevant documents have heen filed and placed on the

remrd.iThelr authenticity is not in dispute. Hence, the co mplaint can be

decided on the basis of these undisputed documents and submission

made h.y the parties.
Ju risdiI:liun Inf the authority

I
The authority

observed that it has territorial as well as subject matter

, |
|L1risr:li1:rinn to adjudicate the present complaint for the reasons given

below.

E.l. Territorial jurisdiction
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9.

10.

S

As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatary Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram
District, therefore this authority has complete te rritorial jurisdiction to
deal with the lresent complaint.

E.IL Suﬁje::t matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding nn!n-cump]iance of obligations by the promoler as per
provisions of !S-Eﬂi{}n 11(4)(a) of the Act leaving aside compensation
which is to bie decided by the adjudicating officer if pursued by the
complajnants|at a later stage.

Findings on the relief sought by the complainants

F.L cumpuu‘rtd interest for every month of delay @ 24 % per

annum (the rate at which builder charges interest from buyer
as per clause 30 of BBA) since 04.09.2014 (committed date of
p@ssesshu n) as per provisions of clause 2(za) and as per
s-zictiun! 18(1) of Real Estate (Regulation and Development)
Act, zn{_.s.

F.11. Direct 1']-13 respondent to complete the project in expeditious
mannet and to commit the date of possession in front of
hunnr:{hle court and offer the possession of the unit bearing
no. SHOP-GFO5 in Project HUB 83 located in Sector B3,
Gurgaan along with all the promised amenities and facilities

and to :I;he satisfaction of the complainant.

Page Bof 13




HARERA

2] GUEUGHMI"I Complaint No. 4530 of 2021 J

11.

12.

The above mentioned two reliefs are being taken up together. In the
present Tumplaint, the complainants intend to continue with the project
and is seeking delayed possession charges at prescribed rate of interest
on the amount paid. Clause 26 of the allotment letter (in short,
ﬂllnttme%t} provides for handing over of possession and is reproduced
below: -i

“26 The developer shall offer possession of the unit any time within a period
of @6 manths from the date of sanction of building plans or date of
exacution of allotment letter whichever is later, subject to force mojeure

circumitahces such as act of god, fire; sarthquoke, flood, civil commation,

w‘r{n riot,| explosion, terrorist acts, sabotage, or general shortage af

engrgy, labour equipments: jﬁnﬂlﬂ&s; material or supplies, failure of

transpartation, strike, lock outs, oction of labour unton. Any dispute with
any contractor/construction agency appoiated by the developer, chunge
af| law, or any notice, order, rule or natification issued by ony
mhrgf trrqunal' and/or authorities, delay in grant of part/full campletion
.[n'r:r:upm:f;j certificate by the government and or any other public or

competernt autherity or interyention af statutary autharities, ar any ather
remsons beyond the control of developer. The allottees shall not be
entitled fo any campensation on the ground of delay (n affering
passession dug to reason beyond the control of the developer.”

At the outset, it is relevant to comment on the pre-set possession clause

of the green ent wherein the possession has been subjected toall kinds
of ten{'ns ani conditions of this agreement and application, and the

not being in default under any provisions of this

complainan
agreement Lnd compliance with all provisions, formalities and
l:lm:um:entatil n as prescribed by the prometer. The drafting of this
clause! and incorporation of such conditions are not pnly vague and
unceﬂ;ain but so heavily loaded in favour of the promoter and againsi
the allottees that even a single default by the allottees in fulfilling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottees and
the commitment date for handing over possession loses its meaning.

The incorporation of such clause in the flat buyer agreement by the
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promote
subject u
in posse
his dominan
Agreeme

dotted lines.

I
interest: Proyiso to section 1B provides

[ are

Complaint No. 4530 6f 2021 |

just to evade the liability towards timely delivery of

nit and to deprive the allottees of his right accruing after delay

sion. This is just to comment as to how the builder has misused

t |position and drafted such mischievous clause [n the

at and the allottees is left with no option but to sign on the

of delay possession charges al prescribed rate ol

that where an allottees does

I
not intend t:J withdraw from the project, he shall be paid, by the

promoter, in

possession, a
|

under ri*ule 15

| "Rule

terest for every month of delay, till the handing over of
¢ such rate as may be prescribed and it has been prescribed
of thé rules. Rule 15 has been reproduced as under:

15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section 19]

(1)

shall b
+205

section

For the purpose of provise @ settion 12: section 18; and sub-
s (4) and (7) of section I3, the "interest at the rate prescribed”
L the State Bank of India highest marginal cost of lending rite

! for len
The Ieglslan

prmrisiiun of

Provi
rate (MCLR) is not in use it

lending rotes which the State

that in case the State Bank of India marginal cost of lending

chall be replaced by such benchmark
Bank of India may fix from time to time

ding to the general public.”

re in its wisdom in the subordinate legislation under the

rule 15 of the rules, has determined the prescribed rate of

interest, The rate of interest so determined by the legislature, Is

reasonable and if the said rule is followed to award the interest, it will

| .
ensure unifi[rrn practice in all the cases.

Consequen
i
tns:

.
on date i.e.,

[
interest wil

y, as per website of the State Bank of India e,

in. the marginal cost of lending rate (in short, MCLR) as

06.07.2022 is 7.50%. Accordingly, the prescribed rate ol
| be marginal cost of lending rate +29 Le, 9.50%.
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16. The defi | ition of term 'interest’ as defined under section 2(za) of the Act

17

18,

prmrir:leﬁ that the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottees, in case of default. The

relevant sectign is reproduced below:

‘{za) “interest” means the rates of interest payable by the promoter
1'r the allottees, as the case may be.

Explanation. — For the purpose of this clause—
i} }e rate of interest chargeable from the allottess by the
romaoter, (n case of default, shall be equal to the rate af interest
hich the promoter shall be liabie to pay the allottees, in case of
default
{ii} the Interest payable by the promoter to the allottees shall be
fram the date the promoter received the amount or any part thereaf
vill the| date the ampunt or part thereof and interest thereon I
refundF, and the interest payable by the allottees to the promoter

shall be from the date the allottees defoults in payment to the
promater till the date it is paid;”
Therefqre. interest on the delay payments from the complainants shall

be cﬂarged at the pr-aﬂcribed rate e, 9.50% by the
respnnhenthn'umﬁter which is the same as is being granted to the

I
complainants in case of delayed possession charges.

On co n'si::lera['iﬂn of the documents available on record an d submissions

made regarding contravention of provisions of the Act, the authority is

satisfied tha lthe respondent is in contravention of the section 11(4](a)
of the Act I:J' not handing over possession by the due date as per the
agremlnent. Fy virtue of clause 26 of the allotment letter executed

respondent and the original allottee on 04.09.2011, the

L. ; : cekit
possession of the subject apartment was to be delivered within 36

bemrﬂlr:n th

| 1
months from the date of execution of allotment or sanction of building
plans whichever is later. The due date is calculated from the date of
apprn‘val of building plans ie, 11.09.2013, being jater. Accordingly,

period of 36 months expired on 11.09.2016. Therefore, the due date of
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19,

20.

handing over possession is 11.09.2016. Accordingly, it is the failure of
the respondent/promoter to fulfil its obligations and responsibilities as
per the iagreen’nent to hand over the possession within the stipulated
period. ﬁcc:urr; ingly, the non-compliance of the mandate contained in
section 11(4)(p) read with proviso to section 18{1) of the Act on the part
of the respondent is established. As such the allottees shall be paid, by
the promoter, interest for every month of delay from due date of
pussessiun i.el, 11.09.2016 till the actual handing over ol possession of
the unitl. at prescribed rate le, 9.50 % p.a. as per proviso to section
18{1) of the Act read with rule 15.of the rules.

F.I11, Grant cost of litigation of Rs. 1,00,000/-to the complainant.

The Cﬂ-ll’l plainants are claiming compensation in the above-mentioned

reliefs. The authority is of the view that it is important to understand
|

that the Act has clearly provided interest and compensation as separate
I

entitlement |/rights which the allottee can claim. For claiming
I
cumpelnsatiﬂn under sections 12, 14, 18 and section 19 of the Act, the

mmplz;ltnant; may file a separate complaint before Adjudicating Officer

under re-:tinn 31 read with section 71 of the Act and rule 29 of the rules.

Directions of the authority

Hence, the Tthﬂrkty hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of
obligations casted upon the promoter as per the functions entrusted to

the authority under section 34(f):

i '[‘ihe respondent is directed to pay interest at the prescribed rate of
4,500 b.a. for every month of delay from the due date of possession

ie,, 11.09.2016 till the actual handing over of possession.

Page 12 of 13




f HARERA _
—— GUEU{SF [_Eumptaint No. 4530 of 2021 _Il

i. The arreats of such interest accrued from 11.09.2016 till the date

of arder by the authority shall be paid by the promoter to the
allottee within a period of 90 days from date of this order and
interest for every month of delay shall be paid by the promaoter to

Lhelatlutte:e before 10™ of the subsequent month as per rule 16(2)
of t!‘ne rules.
iil, The complainants are directed to pay outstanding dues, ifany, after
adjustment of interest for the delayed period.
iv. Th:l rate of interest chargeable from the allottees by the promaoter,
in gase uljdefault shall be charged at the prescribed rate Le, 9.50%
by the respondent/promoter which is the same rate of interest

which the prometer shall be liable to pay the allottees, in case of

deiiault i.e., the delayed possession charges as per section 2(za) of
the Act.,

v. The respondent shall not charge anything from the complainants
which is not the part of the agreement,

vl T’hile cost imposed during the proceedings on either party be
inJ;:IudEd in the decree sheet,

21. Complaint stands disposed of.

22. File h? consigned to registry.

W\ — | 25 W
(Vijay Kufnar Goyal) (Dr. K.K. Khandelwal)
|
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 06,07,2022
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