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ORDER

tcomplaintdatedzl.tl.Zozllhasbeenfiledbythe

ules)forviolationofsectionll(4)[a)oftheActwhereinitis

laina ts/allottees under section 31 of the Real Estate [Regulation

el ment)Act,2}1r6[inshort,theAct)readwithrule28ofthe

al Estate (Regulation and Development) Rules' 20L7 (in
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na

, the
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R,ri,
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Complaint No.4410 of 20Zt

E HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no.: 44L0 of ZOZL

First date of hearing: zt.o1..2022

Date of decision: 06,07.2022

3, Vikas Puri, New Delhi-110018

Versus

Complainants

Hous ng Ltd.

: 606, 6th Floor, IndraPrakash,

110001.a Roa , New Delhi- Respondent

rescribed that the promoter shall be responsible for all
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obliga sponsibilities and functions as provided under the
NS,

p

provisi nof e Act, or the rules and regulations made there under or

to the lo as per the agreement for sale executed inter se'

related detailsUnit

The

the co plai

peri if an

icul rs of unit details, sale consideration, the amount paid by

nts, date of proposed handing over the possession' delay

have been detailed in the following tabular form:

Information

"Ansal Hub", Sector-83, Gurugram

2,46875 acres

name and location

Commercial colonYof the project

w of 2009 dated 30.12.2009 valid up to

29.t2.20t3

Smt. Mina Devi

Not registeredregistration details

GF.O2

[pg. 16 of comPlaint]

574 sq. ft.

[pg. 16 of comPlaint]

suring

23.0t.201.3

[pg. 13 of comPlaint]

of BBA with original

Not mentionedendorsement

02.0L.20L7

[pg. 11 of comPlaint]

of transfer letter of

11.09.2013of sanction of building

The developer shall offer possession of the

unit an1 time, wtnin a Perioa of lf
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months from the date of sanction of
building plans or date of execution of
allotment letter, whichever is later
subject to force mojeure circumstances such
as act of god, fire, earthquake, flood, civil
commotion, wo1 riot, explosion, terrorist
ects, sabotage, or general shortage of
energy labour equipment facilities material
o supplies, failure of transportation, strike,
lockouts, action of labour union, any dispute
with any contractor/construction agency
appointed by the developer, change of law,
or any notice, order, rule or notification
issued by any courts/tribunals and/or any
other public or competent authority or
intervention of statutory authorities, or any
other reoson(s) beyond the control of the
developer, The allottee(s) shall not be

entitled to any compensation on the
grounds of delay in offering possession due

to reasons beyond the control of the
developer."

(emphasis supplied)

[pg. 21 of complaint]

t4. )ue da e of possession
02.01..2017

[Note: Due date calculated as date of
transfer ofthe shop]

15. )elay in handing over of
io,n till the date of this
t.,06.07 .2022

5 years 6 months 4 days

lrder i

16. lasic r

)er al

23.01..2

rale consideration as

otment letter dated

013

t 55,75,836/-

[pg. 16 of complaint]

\7. lotal r

)er cu

t8.02.2

rale consideration as

stomer ledger dated

019

< 60,09,077 /-
[pg. 34 of complaint]

18. \mour paid by the t 58,18,017/-

[pg.35 of complaint]
.urnplz

edger

IlallL as pel. uu5Luruer

ated 28.02.20t9

19. )ccupz tion certi ficate Not yet obtained
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Not offered

Facts the mplaint

The co plain nts have pleaded the complaint on the following facts:

a. ].h 9.04.201,1, the erstwhile owner Mr. Bamba Lal and Mrs.

Ka

in

ton

chan

Secto 83, Gurugram. On 02.0L.201,7, the erstwhile owner

tr sfe all the rights and liabilities in respect of such allotment

to

CO

the mplainant with due permission of the respondent

Accordingly, the complainant was allotted a shop bearing

HOP-GF-O2 on ground floor.

b. ton 3.01.2013, builder buyer agreement was entered into

n he parties wherein as per clause 26,the developer should

ession of unit within 3 6 months from the date of sanction

of

is

Rs

an

co

uildi g plans or date of execution of allotment letter, whichever

That out of total cost of the said unit a sum oflater.

5,38

o r pos

M

plai

pan

t no.

plai

essi

un

Th

be

ch

CO

bu

po

Lata booked a unit in the project named "Ansals HUB 83"

02.38/- was paid by the first purchaser, Mr. Bamba Lal

Kanchan Lata, till 02.01.2017 and after that the:

nt paid further instalments to the respondent till

30 08.20 7. Thus, total sum paid to the respondent till 30.08.201,7

is .58, 9,tB2.3B /-.

Th tin dition to the payment of above sum, the respondent also

rged Rs 5,00,000 as interest @ 24o/o per annum from

ant for delay in payment of instalments. That as per the

lder ,uyer agreement, the committed date of offering the

n was 23.01.201-6 but even after payment of more than

nt of total consideration, the respondent is still not9 pe
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e possession and is demanding complete payment which

nd arbitrary.

ite repeated calls and meetings with the respondents, no

mmitment was shown for timely completion of the

nd no appropriate action was taken to address the

and grievances of the complainant. That repeated calls,

and correspondences with the respondent and multiple

now the actual construction status not only caused loss to

com lainant in terms of time, money and energy but also

ental agony to him.d

plai

t the cause of action arose in favour of the complainants and

e respondent from the date of booking of the said units

er arose when respondents failed/neglected to deliver

nits within a stipulated time period. The cause of action

rose when the respondents have not completed the said

ith the assured facilities and amenities. It further arose

it is ntinuing and is still subsisting on day-to-day basis as the

nts have still not rectified their defects and not fulfilled

ir obl gations as per the buyer's agreement.

by the complainants:

ants have sought following reliefs:

nd interest for every month of delay @ 24 o/o per annum

at which builder charges interest from buyer as per clause

AJ since 23.0L.2016 fcommitted date of possession) as

'isions of clause Z(za) and as per section 18[1J of Real
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Complaint No. 4410 of 2021

e respondent to complete the project in expeditious

nd to commit the date of possession in front of honorable

offer the possession of the unit bearing no, SHOP-GF02

HUB 83 located in Sector 83, Gurgaon along with all the

amenities and facilities and to the satisfaction of the

ant.

of litigation of Rs. 1,00,0 00 /- to the complainant.

oth r relief/order or direction, which this hon'ble authority

s fit and proper considering the facts and circumstances

nt complaint.

of hearing, the authority explained to the

romoter about the contravention as alleged to have been

relation to section 11(4) [a) of the Act to plead guilty or

ilty.

the respondent

romoter/respondent through speed post and through e-

rCSS [ahl@ansals.comJ was senfi the delivery report of which

elivery was completed. Despite service of notice, the

pondent has failed to file a reply within stipulated time

the respondent company's put in appearance through its

mandeep Kadyan Advocate, on 30.03.2022. Further, the

for t respondent requested for adjournment to file written

same was allowed with a specific direction to file the

2 weeks with an advance copy to the complainant.

respondent has failed to comply with the orders of

dated 30.03.2022,by not filing written replywithin the

therefore, the defence of the respondent is struck off.

t/
in

r, th
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e relevant documents have been filed and placed on the

uthenticity is not in dispute. Hence, the complaint can be

decid on e basis of these undisputed documents and submission

made the rties.

Copies

record.

furisdi

The a
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which

Regula ory
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below.

E.I. Te to I iurisdiction
As per noti tion no. 1,/92/20L7-tTCP dated 1,4.1,2.2017 issued by

Town nd ntry Planning Department, the jurisdiction of Real Estate

thority, Gurugram shall be entire Gurugram District for

all pu e ith offices situated in Gurugram. In the present case, the

projec inq tion is situated within the planning area of Gurugram

f the authority

observed that it has territorial as well

adjudicate the present complaint for

as subject matter

the reasons given

Distri

deal w present complaint.

E.II. biect tter iurisdiction

thori has complete jurisdiction to decide the complaint

ngn n-compliance of obligations by the promoter as per

fore this authority has complete territorial jurisdiction to

section 11[a)[a)

e decided by the

at a later stage.compl nan

of the Act leaving aside compensation

adjudicating officer if pursued by the

Findi on the relief sought by the complainants

mpo nd interest for every month of delay @ 24 o/o per

um (the rate at which builder charges interest from buyer

:lause 30 of BBA) since ?,3.OL.2016 (committed date of

n) as per provisions of clause Z(za) and as per

F.I.

per

Page 7 of 13
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on th

allott tJp vides for handing over of possession and is reproduced

below:
,r26 de ,per shall offer possession of the unit any time within a period

ths from the date of sanction of building plans or date of
t of allotment letter whichever is later, subiect to force maieure

nces such as act of god, fire, earthquake, flood, civil commotion,

explosion, terrorist acts, sabotqge, or general shortage of
bour equipments facilities materiol or supplies, failure of
tion, strike,lock outs, action of labour union. Any dispute with

or/construction agency appointed by the developer, change

or any notice, order, rule or notification issued by any

nal and/or authorities, delay in grant of part/full completion

') certificate by the government and or ony other public or

t authority or intervention of statutory authorities, or any other

d the control of developer. The allottees sholl not be

to qny compensation on the ground of delay in offering

due to reoson beyond the control ofthe developer"'

nd compliance with all provisions, formalities and

l?E
Complaint No. 4410 of 2021'

on B(1) of Real Estate (Regulation and Development)

20L

respondent to complete the proiect in expeditious

nner and to commit the date of possession in front of

le court and offer the possession of the unit bearing

P-GF02 in Proiect HUB 83 located in Sector 83,

along with all the promised amenities and facilities

ora

com

kin

amo

36

utse it is relevant to comment on the pre-set possession clause

ent wherein the possession has been subjected to all kinds

conditions of this agreement and application, and the

not being in default under any provisions of this

gree

SH

rgao

to e satisfaction of the complainant.

em ntioned two reliefs are being taken up together. In the

aint, the complainants intend to continue with the project

delayed possession charges at prescribed rate of interest

nt paid. Clause 26 of the allotment letter (in short,

At the

of the

oft san

compl inant

f,f

v con
lew,

urt/t

sons
titled

agree ent
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Complaint No. 44L0 of 2021.

n as prescribed by the promoter. The drafting of this

corporation of such conditions are not only vague and

so heavily loaded in favour of the promoter and against

that even a single default by the allottees in fulfilling

d documentations etc. as prescribed by the promoter may

session clause irrelevant for the purpose of allottees and

nt date for handing over possession loses its meaning.

tion of such clause in the flat buyer agreement by the

just to evade the liability towards timely delivery of

nd to deprive the allottees of his right accruing after delay

. This is just to comment as to how the builder has misused

position and drafted such mischievous clause in the

d the allottees is left with no option but to sign on the

of delay possession charges at prescribed rate of

viso to section 18 provides that where an allottees does

ft) and (7) of seltion L9, the "interest at the rote prescribed"

inb Snti bonk of tndia highest marginol cost of lending rate

ted that in case the state Bank of lndia marginal cost of lending

MCLR) is not in use, it shall be replaced by such benchmork

lendi rates which the state Bank of India may fix from time to time

end withdraw from the project, he shall be paid, by the

terest for every month of delay, till the handing over of

t such rate as may be prescribed and it has been prescribed

rule 1 of the rules. Rule 15 has been reproduced as under:

75. Prescribed rate of interest- [Proviso to section 72,

t 79 and sub-section (4) and subsection (7) of section 791

For the purpose of proviso to section 1'2; section L8; and sub'

for I ding to the general Public."
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d if the said rule is followed to award the interest, it will

Complaint No. 4410 of 2021.

, in its wisdom in the subordinate legislation under the

le 15 of the rules, has determined the prescribed rate of

practice in all the cases.

in

The de

provid

promo

the pr

releva

ble

i.e.,

will

rs tha

er, in

mote

defau
(ii)
from
till t

as per website of the State Bank of India i'e',

the marginal cost of lending rate (in short, MCLR) as

07.2022 is 7.50%0. Accordingly, the prescribed rate of

marginal cost of lending rate +2o/o i.e., 9.50%o'

initio of term'interest'as defined under section Z(za) of the Act

ation. -For the purpose of this clause-
the rate of interest chargeable from the allottees by the

ter, in casi of default, shotl be equal to the rate of interest

the promoter shall be liable to poy the allottees, in cose of

t.

the interest payable by the promoter to the allottees sh.all be,

i do,t, the p'romoter ieceived the amount or any part thereof

date the amount or part thereof and interest thereon is

led, and the interest payable by the allottees to the promoter

be from the date tie allottees defaults in payment to the

ter till the date it is Paid;"
terest on the deiay payments from the complainants shall

the rate of interest chargeable from the allottees by the

se of default, shall be equal to the rate of interest which

shall be liable to pay the allottees, in case of default' The

t on is reproduced below:

"(za)
or the

interest" means the rates of interest payable by the promoter

llottees, as the case maY be.

Expla

o
pro
which

refu

The

be

shall
prom

bre, i

respo

comp

On co

harg at the prescribed rate i.e', 9'50o/o by the

ent promoter which is the same as is being granted to the

ainan in case of delayed possession charges'

side ,tion of the documents available on record and submissions

ing contravention of provisions of the Act, the authority is
mad regar
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Complaint No. 4410 of 2021

he respondent is in contravention of the section 11[a)(a)

ot handing over possession by the due date as per the

virtue of clause 26 0f the BBA executed between the

d the original allottee on 23.01 .201,3, the possession of

rtment was to be delivered within 36 months from the

ecu ion of allotment or sanction of building plans whichever

e date is calculated from the date of approval of building

9.2013, being later. Accordingly, period of 36 months

1,.09.201.6. Therefore, the due date of handing over

11".0g.2016. Since, in the instant matter the complainant is

t allottee endorsed dated 02.01,.2017 i.e., after the expiry

te of possession. The authority has already decided this

mplaint bearing no.4037 of 2079 titled as Varun Gupta

GF Land Ltd. wherein the authority has held that in cases

uent allottee had stepped into the shoes of original

the expiry of due date of handing over possession and

ming into force of the Act, the subsequent allottee shall be

layed possession charges w.e.f. the date of entering into

f original allottee i.e. nomination letter or date oi

on the builder buyer's agreement, whichever is earlier'

the subsequent allottee is entitled for DPC with effect from

.nsfer of the unit i.e., 02.01.2017 till actual handing over of

he respondent has not yet offered the possession of the

rtment. Accordingly, it is the failure of the

promoter to fulfil its obligations and responsibilities as per

t to hand over the possession within the stipulated period'

the non-compliance of the mandate contained in sectioningly
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Complaint No. 4410 of 20Zl

with proviso to section 1Bt1) of the Act on the part of the

established, As such the allottees shall be paid, by the

rest for every month of delay from due date of possession

1.20 7 till the actual handing over of possession of the unit, at

i.e.,9.50 o/op.a.as per proviso to section 1B(1) of the Act

rul 15 of the rules.

t of litigation of Rs. 1,00,000 /- to the complainant'

plai ants are claiming compensation in the above-mentioned

hea thority is of the view that it is important to understand

s clearly provided interest and compensation as separate

inant

ectio

ent /rights which the allottee can claim. For claiming

satio under sections 1,2, !4,18 and section 19 0f the Act, the

may file a separate complaint before Adjudicating officer

31 read with section 7t ofthe Act and rule 29 0f the rules.

ons

ori under section 3a(fl:

e res ondent is directed to pay interest at the prescribed rate of

,,02,

f the authoritY

the a thority hereby passes this order and issue the following

n<ler section 37 of the Act to ensure compliance of

ted upon the promoter as per the functions entrusted to

500/o .a. for every month of delay from the due date of possession

1.2017 till the actual handing over of possession.

rs of such interest accrued from 02.0L.2017 till the date

r by the authority shall be paid by the promoter to the

within a period of 90 days from date of this order and

for every month of delay shall be paid by the promoter toteres

Page LZ of 13
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the llo before 10th of the subsequent month as per rule 16[2)

of e rul

Th com inants are directed to pay outstanding dues, if any, after

adj

in

by

t

stme t of interest for the delayed period.

rate interest chargeable from the allottees by the promoter,

ch th promoter shall be liable to pay the allottees, in case of

d ult i the delayed possession charges as per section Z(za) of

Act.

default shall be charged at the prescribed rate i'e., 9.50%

spondent/promoter which is the same rate of interest

dent shall not charge anything from the complainants

t the part of the agreement.

imposed during the proceedings on either parties be

i in the decree sheet.

(Dr. K.K. Khandelwal)

Chairman

eo

he

u

ds disposed of.

ed to registry.

nar u

)r

Hary:

J7.20

na Real Estate Regulatory Authority, Gurugram

2
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