
HAREffi
ffi GURU

BEFO ET

Manoj Gu

R/o H-373,

M/s Ansal

Office a

Barkham Road

CORAM:

Dr. K.K. Kh ndel

Shri Vijay

APPEA CE:

Shri G.N G utam

Shri Aman eep

1. The

compl

and

Harya

short,

inter

heR

oblig ons,

Page 1 of 13

Complaint No. 4409 of 20Zl

E HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

ikas uri, New Delhi-110018 Complainant

Versus

ousin
ress:

Ltd.

C:06,

New

6th floor, IndraPrakash,

Delhi- 110001.

21,
Respondent

Chairman
Member

al

umar Goyal

sen

inant

Iia p

Advocate) Complainant
Respondentdyan [Advocate)

ORDER

complaint dated 25'1t'2021' has been filed by the

a[lotteeundersection3loftheRealEstate[Regulation

elop r:nt) Act, 201,6 (in short, the Act) read with rule 2B of the

I Estate [Regulation and DevelopmentJ Rules' 2017 [in

les) for violation of section 11(4) (a) of the Act wherein it is

e:;cribed that the promoter shall be responsible for all

rresponsibilities and functions as provided under the

Complaint no.:

First date of hearing:

Date of decision:

44Og of ZOZL

21.01.2022
06.07.2022



A.

2.
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provisio l\ct, or the rules and regulations made there under or

to the a s per the agreement for sale executed inter se.

Unit a proi t related details

The pa CU of unit details, sale consideration, the amount paid by

t, date of proposed handing over the possession, delaythe com

period, i any, rre been detailed in the following tabular form:

laina

"Ansal Hub", Sector-83, Gurugramme and location

2.46875 acres

Commercial colonyf the project

87 of 2009 dated 30.1.2.2009 valid up to

29.1.2.201.3

no. and validity

Smt. Mina Devi

Not registeredis;tration details

GF-054

[pe. 15 of complaint]

578.67 sq. ft.

[pg. 15 of complaint]

sunng

05.09.201.2

[pg. 15 of complaint]

allotment letter with
allottee

rlorsement

04.09.20L3

[pg. 13 of complaint]

ransfer letter

LL.09.2013sanction of building

26.

The developer sholl offer possession of the

unit any time, within a period of 3-6-

ion clause
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mo,nths from the date of sanction of
buitding plans or date of execution of
allotment letter, whichever is later
subjectto force maieure circumstances such

qs act of god, fire, earthquake, flood, civil

commotion, wor, riot, explosion, terrorist
qcts, sabotage, or general shortage of
energy lobour equipment facilities material
o supplies, failure of transportation, strike,

lockouts, action of labour union, any dispute

with any contractor/construction ogency

appointed by the developer, change of low,

or any notice, order, rule or notification
issued by any courts/tribunals and/or any

\ther public or competent authority or

infurvention of statutory authorities, or any

other reoson(s) beyond the control of the

developer. The allottee(s) shall not be

entitled to any compensation on the

grounds of delay in offering possession due

to relsons beyond the control of the

developer."

(emphasis supPlied)

[pg. 22 of comPlaint]

1.4. )ue da e ,of possession 11.09.2016

[Note: Due date calculated from date of

sanction of building Plan i.e',

11.09.2013 being later.l

15. )elay
)OSSESI

lrder i

in handing over of

io n till the date of this

=.,06.07.2022

5 years 9 months 25 daYs

1,6. 3asic s

rer alk

15.09.,

rle consideration as

tment letter dated

OLZ

< 51,52,767.0L/-

[pg. 15 of comPlaint]

17. Total s

per cul

ZB,O2."

rle consideration as

tomer ledger dated

019

< 53,92,7781-

[pS. 34 of comPlaint]

18. Amour
compli
Iedger

t paid by the
inant as Per customer
dated 28.02.2079

{ 51,82,599.78/-

[pg.37 of comPlaint]
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Complaint No. 4409 of 2021

Not yet obtained

Not offered

Facts of mplaint

The co lai t has pleaded the complaint on the following facts:

a. Tha .06.2011, the erstwhile owner M/S AXIOM LANDBASEon3

LTD. booked a unit in the project named "Ansals HUB 83" in

, Gurugram. On 04.09.201,3, the erstwhile owner

co pany' Accordingly, the complainant was allotted a shop bearing

uni no. S OP-GF-054 admeasuring 558 sq. ft. on ground floor'

ton 5s9.2012, builder buyer agreement was entered into

een e parties wherein as per clause 26,thedeveloper should

off, rp sion of unitwithin 36 months from the date of sanction

of

is

uildi plans or date of execution of allotment letter, whichever

ter.

t out

rpaid

f the total cost of the said unit a sum of Rs.20,0L,075.981-

w b), the first purchaser, M/S AXIOM LANDBASE PVT. L'f D',

ti Il 04. .2:.0t3 and after that the complainant paid further

i lme ts to the respondent as and when demanded by the

r nt till 25.01.2019 and no further payment is pending on

pa of mplainant. Thus, total sum paid to the respondent till

08.2 7'is Rs.47,73,007 f -.

er the builder buyer agreement, the committed date of

e possession was 05.09.2015 but even after payment of

n 95 percent of total consideration, the respondent is still

ing the possession and is demanding complete payment

Sec rB
ferr d all the rights and liabilities in respect of such allotment

mplainant with due permission of the respondente

tas

ring

m re th

n t offe
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3
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D

Complaint No. 4409 of 2021

is llegal and arbitrary. That despite repeated calls and

with the respondents, no definite commitment wasngs

nfo timely completion of the project and no appropriate

taken to address the concerns and grievances of the

t.

re ated calls, meetings and correspondences with the

t and multiple visits to know the actual construction

only caused loss to the complainant in terms of time,

'ya energy but also caused mental agony to him'

use of action arose in favour of the complainants and

e respondent from the date of booking of the said units

:hrsr arose when respondents failed/neglected to deliver

nits within a stipulated time period. The cause of action

ose when the respondents have not completed the said

ith the assured facilities and amenities. It further arose

ntinuing and is still subsisting on day-to-day basis as the

nts have still not rectified their defects and not fulfilled

r obl ons as per the buYer's agreement.

ugh by the comPlainant:

plai nt has sought following reliefs:

d interest for every month of delay @ 24 o/o per annum

at which builder charges interest from buyer as per clause

J since 05.09.2015 [committed date of possession) as per

visi ns of clause 2(za) and as per section 1B(1J of Real Estate

ion and DeveloPmentJ Act, 201,6'

nde

no

her a

it is

ond

la

e respondent to complete the project in expeditious

and to commit the date of possession in front of honorablenn
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Complaint No. 4409 of 2021

ffer the possession of the unit bearing no' SHOP-GF054

ject HUB83locatedinSector83,Gurgaonalongwithallthe

amenities and facilities and to the satisfaction of the

nt.

of litigation of Rs. 1,00,000/- to the complainant'

relief/order or direction, which this hon'ble authority

fitandproperconsideringthefactsandcircumstanCeS

nt comPlaint.

da of hearing, the authority explained to the

moter about the contravention as alleged to have been

relationtosectiontl(4)(a)oftheActtopleadguiltyor

ilty.

respondent

the romoter/respondent through speed post and through e-

[ahl(oansals.com) was sent; the delivery report of which

elivery was completed. Despite service of notice' the

pondenthasfailedtofileareplywithinstipulatedtinte

the respondent company's put in appearance through its

rnandeep Kadyan Advocate, on 30'03'2022' Further' the

he respondent requested for adjournment to file written

esamewasallowedwithaspecificdirectiontofilethe

2 weeks with an advance copy to the complainant'

e respondent has failed to comply with the orders of

dated 30.03.20 22, by not filing written reply within the

, therefore, the defence of the respondent is struck off'
llowe
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provisi

which

F. Findin on

made the p

furisd ion the authority

The aut ority

on to

ed that it has territorial as well as subject matter

jurisdi a<ljudicate the present complaint for the reasons given

Copies o all

record. heir

decided nth

below.

E.I. Te

Regula ryA

deal wi

E.II. Su

Complaint No.4409 of 2021

relevant documents have been filed and placed on the

thenticity is not in dispute. Hence, the complaint can be

basis of these undisputed documents and submission

ri I iurisdiction

As per otifi tion no. 1/g2|2OL7-1TCP dated 1.4.1,2.2017 issued by

Town dCo ntry Planning Department, the jurisdiction of Real Estate

thority, Gurugram shall be entire Gurugram District for

all pu w thL offices situated in Gurugram. In the present case, the

project nqu ion is situated within the planning area of Gurugram

Distr the bre this authority has complete territorial jurisdiction to

the r0Seht comPlaint.

tter iurisdiction

10. The a has complete jurisdiction to decide the complaint

regard n-compliance of obligations by the promoter as per

section 11(4J[a) of the Act leaving aside compensation

e decided by the adjudicating officer if pursued by the

compl nan at a later stage.

he relief sought bY the comPlainant

po nd interest for every month of delay @ 24 o/o per

num tfie rate at which builder charges interest from buyer

lause 30 of BBA) since 05.09.2015 (committed date of

n) as per provisions of clause Z(za) and as per

ori

,n
nso

sto

F.I.

per
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12. At the

of the

Complaint No. 4409 of 202t

on 1) of Real Estate (Regulation and Development)

ZOL

respondent to complete the proiect in expeditious

nd to commit the date of possession in front of
F.II. D th

ma ner

ho

no

The ab

presen

e

comp

and is kin

on the amo

allotm t)p

below:

"26 d
36

tio

r, ri
ergy,

rab e court and offer the possession of the unit bearing

SHO .GF054 in Proiect HUB 83 located in Sector 83,

Gu n alongwithallthepromisedamenitiesandfacilities

a to satisfaction of the comPlainant'

ntioned two reliefs are being taken up together' In the

aint, the complainant intends to continue with the project

d,elayed possession charges at prescribed rate of interest

nt paid. Clause 26 of the allotment letter (in short'

outs

ree

videsforhandingoverofpossessionandisreproduced

,pter shall offer possession of the unit any time within a period
't,h, 

Sro^ in, aorc oS sanition .of build,ing .p.l':: ?: !1!:.::
oJ, allotment letter *iirhrrq is later, subiect to force maieure

n<res such as act of god, fire, earthquake' Jlood' civi-l commotion'

explosion, terrorist acts, sabotoge, or general shortage of

ioi, ,qr,ipments facitities matirial or supplies' failure of
,,:lh

tion, stiike,lock oits, action of labou.r.union' Any dispute with

ittoi1,onst uct'ion agency appointed ll tl: O*,1!?l',n 
i!,':n^:,;;";;;';;;ili 

-oriZr, iuri'or notificotion i.ssu.ed bv anv

iunitlnalor authorities, delay in grant of parc/\ll ::yl:i,t::
;;;;:;iirafte by the govern-ment and or anv other public or

tauthority or interveition of statutw aut.horities' or any 
"^:h?:

;;;;';' ;ir"|"rtr|i- ii a,'iroper' rhe attottees shatt not be

to any compensatioi on the groun! "! d?!'! ': 
offerins

t due-to ,roirn beyond the control of the developer"'

it is relevant to comment on the pre-set possession clause

entwhereinthepossessionhasbeensubjectedtoallkinds

conditions of this agreement and application' and the

not being in default under any provisions of this
of te SA

comp inan
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po sion clause irrelevant for the purpose of allottees and

mitm nt date for handing over possession loses its meaning.

tion of such clause in the flat buyer agreement by the

just to evade the liability towards timely delivery of

nit a d to deprive the allottees of his right accruing after delay

This is just to comment as to how the builder has misused

prosition and drafted such mischievous clause in the

d the allottees is left with no option but to sign on the

ta
tatio

din
but

tees

es an

rpo

ra

sio

inan

ta
ines.

ibili

P

nd

,in

e1

"Rule

(1)
sectit
shall
+20/0.:

Provi'
rate
lendi

Complaint No. 4409 of 20ZI

compliance with all provisions, formalities and

as prescribed by the promoter. The drafting of this

rporation of such conditions are not only vague and

o heavily loaded in favour of the promoter and against

at even a single default by the allottees in fulfilling

documentations etc. as prescribed by the promoter may

rcf delay possession charges at prescribed rate of

so to section 18 provides that where an allottees does

'withdraw from the project, he shall be paid' by the

rest for every month of delay, till the handing over of

75. Prescribed rate of interest- fProviso to section 72'

t 1.B and sub'section (i) and subsection (7) of section.l9l

ior the purpose oTpriviso to section 72; section 1"8; and sub'

s (4) and (7) of seit'ion 79, the "interest at 
.the 

rate.,oreyrlb-e!.'

inl smi boit os maia highest marginal cost of lending rate

ed that in case the State Bank of lndia marginal cost of le.nding

|4CLR)isnotinuse,itshaltbereplacedbysuchbenchmark
rates which the State Bank of tndio may fix from time to time

ion, a such rate as may be prescribed and it has been prescribed

of the rules. Rule 15 has been reproduced as under:

for ding to the general Public."
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The leg latu

provisio

17. There ,", irit...st on the delay payments from the complainants

at the prescribed rate i'e', 9'50o/o by

interes rate of interest so determined by the legislature, is

reasona le an if the said rule is followed to award the interest, it will

practice in all the cases.ensure

Conseq ently, as per website of the State Bank of India i'e"

the marginal cost of lending rate [in short, MCLR) as

on date i.e., 0 07.2OZZ is 7.500/0. Accordingly, the prescribed rate of

interes will b! rnarginal cost of lending la1s +2o/o i'e', 9'50%'

The d nition ol'term'interest'as defined under section Z(za) of the Act

provid that the rate of interest chargeable from the allottees by the

prom ., i, f,as,e of default, shall be equal to the rate of interest which

the pro oter shall be liable to pay the allottees, in case of default' The

relev secti[n is reProduced below:

'(zQ "lnterest" meons the rates of interest payable by the promoter

the dllctttees, os the case maY be.

planJation, -For the purpose of this.clause-
htzrateofinterestchargeablefromtheallotteesbythe

io^rlrrr,, in casi of default, shall be equal to the rate of interest
'*iiril:in. p,r"ii*, shall be liabte to pay the allottees, in case of

defaul'
(i, the interest payable by the promoter to the ollou"-t.t!::l-!:,

e date the promoter ieceived the amount or any part thereof
'iiii ,il, aiire the'amount or part thereof and interest thereon is

,i1unlga, and the interest paya.lle by th.e allottees t" tl: !:":':i'^'r;;i'[; 
iii- ti, date tie alottees defautts in payment to the

promlter till the date it is Paid;"

be

respo ent/lpromoter which is the same as is being granted to the

Complaint No. 4409 of 2021

in its wisdom in the subordinate legislation under the

le 15 of the rules, has determined the prescribed rate ofofr

The

nifor

shall

the

compl inants in case of delayed possession charges'
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n of the documents available on record and submissions

contravention of provisions of the Act, the authority is

e respondent is in contravention of the section 11(a)[a)

t handing over possession by the due date as per the

,u,irtue of clause 26 of the allotment letter executed

arties on 05.0g.201,2, the possession of the subject

to be delivered within 36 months from the date of

lotment or sanction of building plans whichever is later'

Proval of building Planss calculated frgm the date of aP

, being later. ACcordingly, period of 36 months expired

. 
.lherefore, the due date of handing over possession is

e respondent has not yet offered the possession of the

ent. Accordingly, it is the failure of the

moter to fulfil its obligations and responsibilities as per

to hand over the possession within the stipulated period.

he non-compliance of the mandate contained in section

with proviso to section 1Bt1) of the Act on the part of the

erstablished. As such the allottees shall be paid, by the

rest for every month of delay from due date of possession

6 till the actual handing over of possession of the unit, at

te i.e., 9.50 o/op.a. as per proviso to section 18(1) of the Act

1.5 of the rules.

of litigation of Rs. 1,00,000/- to the complainant'

nt is claiming compensation in the above-mentioned

uthority is of the view that it is important to understand

as clearly provided interest and compensation as separateAct
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Complaint No. 4409 of 2021

ights which the allottee can claim' For claimingnt/

nt

tion undersections:^2,l4,1Bandsection19oftheAct'the

y file a separate complaint before Adjudicating Officer

tion 1 read with section 7t ofthe Act and rule 29 0f the rules'

sof he authoritY

horityherebypassesthisorderandissuethefollowing

er section 37 of the Act to ensure compliance of

ted upon the promoter as per the functions entrusted to

nder section 3a[fl:

ndent is directed to pay interest at the prescribed rate of

.lor every month of delay from the due date of possessiort

11.0 .2}16till the actual handing over of possession'

rsofsuchinterestaccruedfromll''09'2Ol6tillthedate

by the authority shall be paid by the promoter to the

ithin a period of 90 days from date of this order and

r every month of delay shall be paid by the promoter to

ee before L0th of the subsequent month as per rule 16[2)

o/oP

CASC

les.

plainant is directed to pay outstanding dues' if any' after

ent of interest for the delayed period'

ofinterestchargeablefromtheallotteesbythepromoter,

fdefaultshallbechargedattheprescribedratei'e.,9.50%

the respondent/promoter which is the same rate of interest

epromotershallbeliabletopaytheallottees'incaseof

faul i.e., the delayed possession charges as per section Z(za) of

eA
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ent shall not charge anything from the complainant

tlhe decree sheet'

t sta s disposed of.

nsi erJ to registrY.

(Dr. K.K. Khandelwal)

Chairman

lleal Estate Regulatory Authority, Gurugram

.202

isn t the part of the agreement.

mposed during the proceedings on either party be

r)
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