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Complaint No.4439 of 2021'

E HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.: 4439 of 2O2L

First date of hearing: ZL.OL.2022

Date of decision: 06.07.2022

arS rivastava
agar Colony, Lacchepur, Post
agarJ, North of Springer Public

, Uttar Prdesh-273007 Complainant

Versus

g and Construction Ltd.

5 UGF, Indraprakash, 21, Barkhamba

1 10001. Respondent

al Chairman
MemberGoyal

Advocate) Complainant
Respondentdyan [Advocate)

ORDER

sent complaint dated 22.11.2021' has been filed by the

allottee under section 31 of the Real Estate fRegulation

nt) Act, 2016 [in short, the Act) read with rule 28 of the

I Estate [Regulation and Development) Rules, 2017 (in

es) for violation of section 11[ ) (a) of the Act wherein it is

ribed that the promoter shall be responsible for all

responsibilities and functions as provided under the
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provisi of e Act, or the rules and regulations made there under or

to the al ttee s per the agreement for sale executed inter se.

Unit a proi related details

The p icula of unit details, sale consideration, the amount paid by

the co lain date of proposed handing over the possession, delay

period, any, ave been detailed in the following tabular form:

Information

"Ansal Hub", Sector-83, Gurugramme and location

2.46875 acres

Commercial colony

87 of 2009 dated 30.12.2009 valid up to

29.L2.20L3
nse no. and validity

Smt. Mina Devi

Not registered

GF-016

[pg, 15 of complaint]

352.18 sq. ft.

[pg. 15 of complaint]

04.02.2012

[pg. 15 of complaint]

allotment letter with

Not mentioned

23.05.20t4

[pg. 13 of complaint]

transfer letter w.r.t.

018

1,1.09.2013sanction of building

26.

The developer shall offer possession of the

unit any time, within a Period of 36
months from the date of sanction

ion clause
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building plans or date of execution ol
illotment letter, whichever is lqter
;ubjectto force maieure circumstances such 

I

7s act of god, fire, earthquake, flood, civil 
I

:ommotion, wqr, riot, explosion, terrorist
ncts, sabotage, or generol shortage of 

I

energy labour equipment facilities material l

o suf,plies, failuie of transportation, strike, 
I

lockouts, action of labour Ltnion, any dispute 
I

with any contractor/construction agency 
I

appointed by the developer, change of law, 
I

or any notice, order, rule or notification I

issued by any courts/tribunals ardlo' any I

other public or co'mpetent authority ortt

intervention of statutory authorities, or any I

other reason(s) beyond the control of the I'

developer. The allottee(s) shall not b'\
entitled to any compensation on the I

grounds of delay in offering possession due t,

to reosons beyond the control oJ the t,

developer." i

(emphasis supplied) 
i

[pg. 21 of comllqint] 
l

i

1,L.Og.zo1"6 
i

[Note: Due date calculated from date of'

sanction of building plan i.e., 11'09'2013

being later,l

5 years 9 months 25 daYs

\27,65,370.131-

[pg. 15 of comPlaint]

14. )ue da e of possession

15. Delay

posses

order i

in handing over of

;ion till the date of this

e.,06.07.2022

16. Basic s

per all
04.02.

ale consideration as

)tment letter dated
,.012

L7, Total s

per cu

LB,L2.

ale consideration as

;tomer ledger dated

1019

<28,22,9381-

[pg.33 of comPlaint]

<28,04,874.85/-

[pe.35 of comPlaint]

Not yet obtained

18, Amou
compl
ledget

rt paid bY the
rinant as Per customer
dated L8.t2.201,9

L9. Occup ation certificate

20. Offer f possession Not offered
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Facts mplaint

The co lain

onTh

IH

83,

the

t has pleaded the complaint on the following facts:

7.03.2071, the erstwhile owner M/S Jagdish Chauhan

ked a unit in the project named "Ansals Hub 83" in Sector

ram on 23.05.2014, the erstwhile owner transferred all

and liabilities in respect of such allotment to the

nt with due permission of the respondent company'CO plain

A rdi y, the complainant was allotted a shop bearing unit no.

SH

Th

be

P-GF B ISHOP-GF16 before revision in Layout Plan)'

b. ton .02.2012, builder buyer agreement was entered into

een he parties wherein as per clause 26,the developer should

offr r pos sion of unit within 36 months from the date of sanction

uildi g plans or date of execution of allotment letter, whichever

Th

ter.

t vid letter dated 11.10.2013, the respondent informed the

owner that the shop no. of the shop has been changed to

FJ bo

uru

righ

hil

P-G LB from sHoP-GFl.6 and the area of the shop has been

o 328 sq. ft. from 352.18 sq. ft. and accordingly basic cost

f shop has been reduced Rs 25,75,5051- from Ils
uced

the

ou

pai

o

,2
0 .041-.

of the total cost of the said unit a sum of Rs. 14,17 ,9651-

, by the first purchaser, M/S jagdish Chauhan [HUF)' till

14 and after that the complainant paid further instalments
w

2 .05.2

theto pondent till 22.1,0.201.9. Thus, total sum paid to the

r nt till 22.1,0.2019 is Rs.27,95,959.21-.

at in ddition to the payment of above sum, the respondent also

Rs 932/- as intere st @ 240/o per annum from complainant
T

rged

Page4of13
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dov

payi g Rs. 5791/- less in the instalment. That as per the builder

ment, the committed date of offering the possession

complainr No. 4439 of 2027

eated calls, meetings and correspondences with the

nt and multiple visits to know the actual construction

04.r

ide

W 22015 but even after payment of more than 95 o/o of total

CO tion, the respondent is still not offering the possession,,

w ch is llegal and arbitrary.

T tv e email dated 14.02.2020, complainant requested

pondre

ex

nt to update him about the status of the project and

date to offer possession, but no one responded to the

in, vide email dated 24.02.2020, complainant requested

res ondent to let him know about the expected date of

sessi n. This time vide email dated 26.02.2020,Mr. Sonu Gupta,

m the side of respondent, replied and assured complainant that

essi n would be offered by luly 2020 - August 2020. Again,

il dated 02.03.2020, complainant requested Mr. Sonu

G ta to

vi

to

vi

B

CO

handover the possession in April or May 2020 as he had

nancial losses due to delay in offering possession. Again,

ail dated 22.L2.2020 and 03.01.2021,, complainant

his resentment on undue delay in the possession

and asked respondent to offer possession immediately.

res ndent not even bothered to reply to the concerns of the

plai nt.

re

lflr

CA

re

S only caused loss to the complainant in terms of time,

d energy but also caused mental agony to him. That the

ction arose in favour of the complainant and against the

nt from the date of booking of the said units and it further

tre
pond

tus n

ney a

.se of

pond

Page 5 of 13



HARffi
ffi
ila[qo s{il GUl?U

On

C.

4.

b.

C.

d.

5.

RA

a se wl

hin a

en th

wi

W

AS red

rh bu

u

iss

plai

e rat

ofB

Relief

The r:o

3

a

n

a.C mpo

t

rp

rect

anne

C urt a

i Proi

p mi

mpla

ant c

yo

aY,d

the

e

respo dent

Page6of13

Complaint No. 4439 of 2021

en respondent failed/neglected to deliver the said units

stipulated time period. The cause of action further arose

respondent has not completed the said project with the

cilities and amenities. It further arose and it is continuing

I subsisting on day-to-day basis as the respondent has still

recti ed their defects and not fulfilled their obligations as per

r's agreement.

t by the complainant:

te(

nt has sought following reliefs:

nd interest for every month of delay @ 24 o/o per annum

at which builder charges interest from buyer as per clause

A) since 04.02.2015 [committed date of possession) as

isions of clause Z(za) and as per section 1B[1) of Real

egulation and Development) Act, 2016.

e respondent to complete the project in expeditious

and to commit the date of possession in front of honorable

.d offer the possession of the unit bearing no. SHOP-GF1B

ct HUB 83 located in Sector 83, Gurgaon along with all the

amenities and facilities and to the satisfaction of the

nant.

t of litigation of Rs. 1,00,0 00 /- to the complainant.

er relief/order or direction, which this hon'ble authority

ms fit and proper considering the facts and circumstances

resent complaint.

ate of hearing, the authority explained theto

promoter about the contravention as alleged to have been
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Complaint No. 4439 of 2021

din relation to section lL(4) (a) of the Act to plead guilty or

ty.

,y the respondent

l?&

the

rCSS

romoter/respondent through speed post and through e-

) was sent; the delivery report of which

elivery was completed. Despite service of notice, the

ondent has failed to file a reply within stipulated time

ince he respondent company's put in appearance through its

Sh. A andeep Kadyan Advocate, on 30.03.2022. Further, the

respondent requested for adjournment to file writtenfor t

dth same was allowed with a specific direction to file the

weeks with an advance copy to the complainant.

respondent has failed to comply with the orders of'

rity ated 30.03.2022, by not filing written reply within the

wed, erefore, the defence of the respondent is struck off.

all e relevant documents have been filed and placed on the

eir uthenticity is not in dispute. Hence, the complaint can be

the

basis of these undisputed documents and submission

rties.

n f the authority

ority observed that it has territorial as well as subject matter

adjudicate the present complaint for the reasons given

I iurisdiction
otifi tion no. 1,/92/2017-ITCP dated 14.12.2017 issued by

ntry Planning Department, the jurisdiction of Real Estate

thority, Gurugram shall be entire Gurugram District for

', th

ryA
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all pur ith offices situated in Gurugram. In the present case, the

provisi

which .s to

compl nan at a later stage.

he relief sought by the complainant

F.I. po nd interest for every month of delay @ 24 o/o per

F.II. rect respondent to complete the proiect in expeditious

nne and to commit the date of possession in front of

le court and offer the possession of the unit bearing

P-GFIB in Proiect HUB 83 located in Sector 83,

along with all the promised amenities and facilities

a dto satisfaction of the complainant.

ove entioned two reliefs are being taken up together. In the

com laint, the complainant intends to continue with the project

delayed possession charges at prescribed rate of interest

nt paid. Clause 26 of the allotment letter (in short,

projec tion is situated within the planning area of Gurugram

Distric fore this authority has complete territorial jurisdiction to

deal

E.II.

the present complaint.

iect tter iurisdiction
The a'

regard

thori has complete jurisdiction to decide the complaint

ose

inq

the

gn
nso

Complaint No. 4439 of 2021

n-compliance of obligations by the promoter as per

section I1,(4)(a) of the Act leaving aside compensation

e decided by the adjudicating officer if pursued by the

the rate at which builder charges interest from buyer

ause 30 of BBA) since 04.022-015 (committed date of

n) as per provisions of clause Z(za) and as per

1B(1) of Real Estate (Regulation and Development)

6.
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allo ides for handing over of possession and is reproduced

below:
,r26 d shall offer possession of the unit any time within a period

36 hs from the date of sanction of building plans or date of
tio

m
frf

of ollotment letter whichever is later, subject to force majeure
nces such as act of god, fire, earthquake, flood, civil commotion,
explosion, terrorist acts, sabotage, or general shortage of

r equipments facilities material or supplies, failure of
ns strike, lock outs, action of labour union. Any dispute with

con "/construction agency appointed by the developer, change
law, any notice, order, rule or notification issued by any
't/tr nal and/or authorities, delay in grant of part/full completion
upa ,) certificote by the government and or any other public or

t authority or intervention of statutory authorities, or any other
sor?s the control of developer. The ollottees sholl not be

titled any compensation on the ground of delay in offering
due to reason beyond the control ofthe developer."

utset, it is relevant to comment on the pre-set possession clause

ent wherein the possession has been subjected to all kinds

conditions of this agreement and application, and the

not being in default under any provisions of this

12. Ar the

of the

of

docum

clause

unc

the all ttees

make 1

the co

compl nan

agree nt nd compliance with all provisions, formalities and

n as prescribed by the promoter. The drafting of this

corporation of such conditions are not only vague and

so heavily loaded in favour of the promoter and against

that even a single default by the allottees in fulfilling

formal ties a documentations etc. as prescribed by the promoter may

session clause irrelevant for the purpose of allottees and

ent date for handing over possession loses its meaning.

The in rpo ation of such clause in the flat buyer agreement by the

promo ra just to evade the liability towards timely delivery of

subjec

in po

nit

sio

nd to deprive the allottees of his right accruing after delay

. This is just to comment as to how the builder has misused

position and drafted such mischievous clause in the

ntati

rnd i

in bu

p

,il

e

m

u

his do ina
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agree ent a d the allottees is left with no option but to sign on the

dotted ines.

Adm rIr of delay possession charges at prescribed rate of

inte t:P viso to section 18 provides that where an allottees does

not in{end withdraw from the project, he shall be paid, by the

rest for every month of delay, till the handing over of

such rate as may be prescribed and it has been prescribed

under 
iule 

1 of the rules. Rule 15 has been reproduced as under:

promofer, in

possesFlon, a

"Rule
sectia
(1)
secti'

the State Bank of India highest marginal cost of lending rate
+2%0.:

Provi that in case the State Bank of India marginal cost of lending
rate (, CLR) is not in use, it shall be replaced by such benchmark

rates which the State Bank of India may ftx from time to time

for I ing to the general public."

The le$islat re in its wisdom in the subordinate

shall

75. Prescribed rate of interest- [Proviso to section 72,
78 and sub-section (4) and subsection (7) of section 191

For the purpose ofproviso to section L2; section 18; and sub-
s (4) and (7) ofsection 79, the "interest at the rate prescribed"

,le 15 of the rules, has determined

rate of interest so determined

legislation under the

the prescribed rate of

by the legislature, is

d if the said rule is followed to award the interest, it will

m practice in all the cases.

, ?S per website of the State Bank of India

the marginal cost of lending rate fin short, MCLR) as

.07.2022 is 7.50o/o. Accordingly, the prescribed rate of

e marginal cost of lending rate +2o/o i.e., 9.50%.

of term'interest'as defined under section Z(za) of the Act

the rate of interest chargeable from the allottees by the

lendi

provision of

intereJt. Th

reasonlable a

.nru.J unifo

15. Conseduentl

on datb i.e.,

irt...Jt *ill
16. The ddfiniti

p.ouilu, tt

case of default, shall be equal to the rate of interest whichpromlter, in

Page 10 of 1 3
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shall be liable to pay the allottees, in case oF default. 'f he

on is reproduced below:

"(za) nterest" means the rates of interest payable by the promoter
or the llottees, as the case may be,

Expla
(i)

ion. -For the purpose of this clause-
the rate of interest chargeable from the allottees by the

prom ', in cese of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottees, in case of
defau
(ii) the interest payable by the promoter to the allottees shall be

from date the promoter received the amount or any part thereof
till date the amount or part thereof and interest thereon is
refun
shall
prom till the date it is paid;"
rg, i

bec
respo

comp

On co

made

nt/

inan

and the interest payable by the allottees to the promoter
from the date the allottees defaults in payment to the

erest on the delay payments from the complainants shall

at the prescribed rate i.e., 9.5oo/o by the

romoter which is the same as is being granted to the

in case of delayed possession charges.

de ion of the documents available on record and submissions

satisfi

of the

tha

betw nth parties

apa ent to be

ng contravention of provisions of the Act, the authority is

the respondent is in contravention of the section 11[a)(a)

t not handing over possession by the due date as per the

agre ent. virtue of clause 26 of the allotment letter executed

on 04.02.20\2, the possession of the subject

delivered within 36 months from the date of

.20

execut nof llotment or sanction of building plans whichever is later.

is calculated from the date of approval of building plans

3, being later. Accordingly, period of 36 months expired

The d e dat

i.e., 1L

on 11. 9.20 6. Therefore, the due date of handing over possession is

11.09 016. e respondent has not yet offered the possession of the

sub ap rtment. Accordingly, it is the failure of the

romoter to fulfil its obligations and responsibilities as perrespo ent/

Page t1 of 13
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t to hand over the possession within the stipulated period.

e non-compliance of the mandate contained in section

with proviso to section 1B(1) of the Act on the part of the

established. As such the allottees shall be paid, by therespo ent i

Acco

11(4) (

that th

entitle

ngly,

) rea

ent

promo er, in rest for every month of delay from due date of possession

i.e., L1 9.20 6 till the actual handing over of possession of the unit, at

presc edr te i.e., 9.50 o/o p.a. as per proviso to section 1B(1) of the Act

read th ru 15 of the rules.

F.III. rant t of litigation of Rs. 1,00,000 /- to the complainant.

The c mplai ant is claiming compensation in the above-mentioned

reliefs The uthority is of the view that it is important to understand

as clearly provided interest and compensation as separate

/rights which the allottee can claim. For claiming

Act

comp sati under sections L2, L4,18 and section 19 of the Act, the

compl

under

inant may file a separate complaint before Adjudicating Officer

io 31 read with section 71. of the Act and rule 29 of the rules.

f the authority

thority hereby passes this order and issue the following

nder section 37 of the Act to ensure compliance

sted upon the promoter as per the functions entrusted

under section 3a[f]:

ondent is directed to pay interest at the prescribed rate of

for every month of delay from the due date of possession

.201.6 till the actual handing over of possession.

ars of such interest accrued from 11.09.2016 till the date

by the authority shall be paid by the promoter to the

of

to

Page 12 of 13
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21.

22.
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ithin a period of 90 days from date of this order and

r every month of delay shall be paid by the promoter to

before LOth of the subsequent month as per rule 16(2)

al

in

rh

of

ttee

erest

allo

he ru

T CO

ult i

in

Comp

File b consi

lainant is directed to pay outstanding dues, if any, after

ad ustm nt of interest for the delayed period.

T rate of interest chargeable from the allottees by the promoter,

in SE default shall be charged at the prescribed rate i.e.,9.50o/o

the

ichwr

de

thr

by spondent/promoter which is the same rate of

promoter shall be liable to pay the allottees, in

., the delayed possession charges as per section

interest

case of

Z(za) of

Act.

re ndent shall not charge anything from the complainant

ich is ot the part of the agreement.

COS imposed during the proceedings on either party be

luded in the decree sheet.

int s nds disposed of.

ned to registry.

v.t -
(Viiay Ku

Memb

rG
@Mh/1

(Dr. K.K. Khandelwal)

Chairman

Estate Regulatory Authority, Gurugramarya a Real

Dated: 06. 7.20
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