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ORDER

ent complaint dated 23.02.2021, has been filed by the

compl nt/allottee under section 3L of the Real Estate (Regulation

and De opment) Act,201,6 (in short, the Act) read with rule 28 of the

Harya Real Estate fRegulation and Development) Rules, 201,7 (in

Rules) for violation of section 1 1(a) [a) of the Act wherein it is
a prescribed that the promoter shall be responsible for allinter al
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obligations, responsibilities and functions as provid under the

provision of the Act or the Rules and regulations made under or

to the allottee as per the agreement for sale executed inter

Unit and proiect related details

The particulars of unit details, sale consideration, the am unt paid by

the complainant, date of proposed handing over the pos ion, delay

period, if any, have been detailed in the following tabular fr rm:

Complaint No. 53 of 2027

"Ansal Highland Park", Sector-103,

Project area

Nature of the Residential

DTCP license no. and va
status L1..04.20

2 valid upto

M/s Identity Buildtech
s Agro Gold Chemicals ndia LLP

RERA registration details
on no. 16
lid up to 30

2019 dated
L.2027

Unit no.
EDNBG.12O1

xure A, pe. 14 of
Unit measu

14 of co
Date of executio
agreement , w
allottee plaintl
Transfer of unit in name of
complainant

01.08.2013

33 of complaint
Payment plan Construction link

Basic sale consideration as per
BBA at page 14 of complaint.

< 95,24,003.20 /-

Total sale consideration as per
customer ledger dated

{ 1,03,78,8 42.20 /-

Page2 of22

Name of licensee

1940 sq. ft.

25.06.201,3

fannexure A, pg. 11 of
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< +5,6r,4561-

1^.iI.ZO at Page 38 of

plaint

I .,"*"t Paid bY the

plainant as Per customer

er dated 27 .tL.2020 at Page

of comPlaint'

37, The developer sholt offer possessi-on

oS tn, unit any time, within a period.of

ig months fiom the date of execution

of the agreement or within 48 months

irom the date of obtaining all the
,.'required sanctions ond oP!::'o^l,'i"Lrrrrry 

for commencement of

ionrtruitioi, whichever is later

subjieu to timely payment-of all due.s by

buyer and subiect to force maieu..re

,iiru^ttonrrt it described in clause 32'

iurinri, there shall be a groce period of

6 months allowed to the develoPer

iver and above the Period of aB

ionths as above in offering the

possession of the unit'

(Emphasis suPPlied)

nnexure A, Pg, 20 of comPlaintJ

18.04.2013

38 of comPla.lnt

25.12.201.7

(Note: 48 months from date oi

ug.""*un, i.e,,25.06'2013 being later +

6 months grace period allowed being

unqualified)

te of commencement of

struction as Per customer

dated 27.lt'2020

ue date of Possession

5.f ry in handing over

posslssion till the d3t9 of filling

br this comPlaint i'e''

23.02.202L

Status of the Project

g y.u* f month 29 daYs

Not offered

0ngoing
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The complainant has pleaded the complaint on the follo

a. That M/s.Axiom Landbase Pvt. Ltd, a company

the companies Act, 1956 booked a unit bearing un

1,201, 3BHK having super area admeasuring L940

project named "ANSALS HIGHLAND PARK" situated

Gurugram,

b. That after the booking of the unit an apartment bu

has been executed on 2Sth June 2013 between the

1 and M/s. Axiom Landbase Pvt. Ltd. 'l'hat as pe

apartment buyer's agreement, the respondent no.

deliver the flat within 54 months (including six m

period) but failed to do so. The date of possession

December 201.7.

That M/s.Axiom Landbase Pvt. Ltd. applied for the

flat in the name of the complainant on Qtltt July 201

application of M/s.Axiom Landbase Pvt. Ltd. was du

the respondent no. 1 and the above said unit has be

in favor of the complainant vide transfer confirmati

1't August2013.

d. That it is pertinent to mention here that till date th

has paid almost 44 percent of the total cost of the

complainant has paid a total sum of Rs. 45,61,456

more than three years that the respondent no. 1 is

complainant and other allottees of the project

several milestones to complete the project.

0ccupation certi fi cate

Facts of the complaintB.

3.

Complaint N .753 of 2021

ng facts:

stered under

no. EDNtIG-

sq. ft. in the

t Sector- 103,

's agreement

pondent no.

clause 31 of

promised to

nths of grace

ded on 2Sth

ansfer of the

.'l'he transfer

accepted by

rn transferred

n letter dated

complainant

nit. That the

-. It has been

isleading the

nd providing
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t it is surprising that the complainant has received a demand

r dated L3th December 201,6 from the respondent no. 1 for

king payment of more demand without fulfilling its obligation to

mplete the project as per construction linked plan which was

omised but the respondent no. t has not fulfilled the same as

ed and kept raising demand letters.

at the complainant has invested its hard-earned money in this

t only due to belief in the respondent no. 1. That after waiting for

m

w

re than three years, ,l;ffi$l work in progress in the project

ere the flat of the Combleinant located and is still not in
liverable condition. There is no possibility of getting the

ssession of the flat in near future.

Lat it is pertiheht to mention here that till 201,9 there was no

proaching road through which the complainant could reach the

ob'

d

p

T

a

u

T

C

d

i. at it is pertinent to mention here that after knowing the

ndition of the unit and after waiting for years, the complainant

re to frustration applied for the cancellation of the flat in

nstruction site to observe the development of the project.

at the respondent no. 1, has shattered the dreams of the

mplainant and the complainant is now very much financially

. It is,respondent no. L who is solely responsible to put the

mplainant in such financial complexities by not delivering the

it on time.

cember 2019 as the conduct of the respondent no. 1 shows that

possibility of completion of the project is very dim in near

ure and it has not taken any action even after promising that it

,l refund the full amount with Interest to the complainant.

th

fu

w.

Page 5 of22
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j. That it is very pertinent to mention here that as per the

(Regulations and Development) Act, 201,6 and the H

Estate Regulatory Authority, Gurugram (Registration

Regulations, 20LB, the promoters cannot charge more t

the cost of the apartment as earnest money without

agreement whereas the respondent no. t has deman

the price of unit from the complainant as the earn

Therefore, the respondent has clearly violated the p

regulations of the Real Estate (Regulation and Develo

k. That it is pertinent to mention that the project "Ans

Park" is registered in the name of respondent no. 2 i.e.,

2016 and HARERA.

Buildtech Pvt. Ltd. in HARERA website while at t
execution of apartment buyer's agreement the uni

allotted to the complainant by the respondent no. 1 i.e.

Housing & Constru0tion Ltd. which has.been now chang

Ansal Housing Ltd. and iti omce has been shifted to 60

IndraPrakash, 2l,,Barakhamba Road, New Deltri- 1100

C.

4.

Relief sought by the complainant:

The complainant has sought following relief:

a. Refund entire amount paid by the complainant alo

interest.

5. On the date of hearing, the authority explain

respondents/promoter about the contravention as alleged

committed in relation to section 11[4) [a) of the Act to pl

not to plead guilty.

Complaint No. 7 3 of 202\

Estate

na Real

Projects),

n 10% of

igning the

d 2oo/o of

st money.

visions &

ment) Act,

Highland

/s Identity

e time of

has been

M/s Ansal

into M/s

, 6th Floor,

1.

with the

to the

have been

d guilty or

Page 6 of22



ffiHAI
ffi* GIJR

RA
RAM Complaint No. 753 of 2021

by the respondent

spondent has contested the complaint on the following grounds:

,at the present complaint is neither maintainable nor tenable by

th law and facts. tt is submitted that the present complaint is

ither maintainable nor tenable by both law and facts before this.

n'ble Authority, hence, the present complaint is liable to be

missed on this ground alone.

t reply.

at the respondent is a Public Limited company registered under

D. Rep

6. The

b. at even otherwise, the Complainant has no locus-standi and

use of action to file the.prbient Complaint. The present complaint

n

H

d

T

is

a

o

e'

th

In

p

a

a

re

th

based orr an erroneous interpretation of the provisions of the Act

well as an incorrect understanding of the terms and conditions

the Apartment Buyer's Agreement dated zs.o6.zoL3, as shall be

ident from the submissions made in the following paragraphs of

AC

Gr

Ur

companies Act, 1.956, having its registered office at 606,

raprakash, 21, Barakhamba Road, New Delhi-110001. The

nt reply is'being filed by the respondent through its duly

thorized representative named Mr. vaibhav chaudhary whose

thority letter is attached herewith. The above said project is

ted to license no.32 of 2012 dated 1,2.04.201.2, received from

Director General, Town & Country planning, Haryana,

andigarh (DGTCP) over the land measuring an area of 1,r.70

es falling in the revenue estates of village Tikampura, District

rugram and is the part of Sector-103 of Gurugram-Manesar

n Development Plan-2021. The land under the said project

ed "Ansals Highland Park" is owned by developer's wholly

PageT of22
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d.

owned subsidiary company named M/s Identity Build

(ldentity) and M/s Agro Gold Chemicals Pvt. t,td. IAG

their registered offices at B-1,/1,345, Vasant Kunj,

1 10070.

The building plans of the project have been appro

Director General, Town & Country Planning, Haryana,

vide memo No. ZP-BSL/ AD(RA)/2O1,3 /36610 dated

Thereafter, the respondent, named, Ansal Housing &

Limited was granted the approval of Fire Fighting Sche

Fire Safety Point of view of the Housing Colony mea

acres by the Director, Haryana Fire Service, Chandiga

e. The relief sought in the complaint by the Complainant

false and frivolous grounds; thus, is not entitl

discretionary relief from this Hon'ble Authority, as the

coming with clean hands may be thrown out without g

merits of the case.

That the complainant approached the respondent

application, for the purchase of an independent unit in i

residential project "Ansals Highland Park" situated in

Village Tikampur, Gurugram. It is submitted that the

prior to approaching the respondent, had conducted

independent enquiries regarding the project and it

the complainant was fully satisfied with regard to all

project, including but not limited to the capacity of the

to undertake development of the same, that the com

an independent and informed decision to purchase t

influenced in any manner by the respondent.

Complaint No. 7 3 of 2021.

Pvt. Ltd.,

PL) having

ew Delhi-

ed by the

handigarh

6.04.201.3.

nstruction

e from the

ring 11.70

s based on

to any

rson not.

ng into the

hrough an

upcoming

ector-103,

mplainant

sive and

only after

ts of the

spondent

inant took

e unit, un-
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at thereafter, the complainant vide application form applied to

respondent for provisional allotment of a unit in the project.

e complainant, in pursuance of the aforesaid application form,

s allotted an independent unit bearing no. EDNBG-1201,

T

rl

ob'

w

ac

Pe

measuring 1940 sq. ft. in the project, namely, Ansals Highland

h.

k, situated at Sector-103, Gurugram. The complainant

nsciously and willfully opted for a construction linked plan for

ittance of the sale consideration for the unit in question and

ther represented to the:respondent that the complainant shall

it every instalment oh tirne as per the payment schedule. The

pondent had no reas'on-,,to suspect the bonafide of the

plainant. The complainant further undertook to be bound by

terms and conditions of the Application Form and the

ement as well,

at despite there being a number of defaulters in the project, the

pondent itself infused funds into the project and has diligently

eloped the project in question. It is also submitted that the

struction work of the project is swing on full mode and the work

I be completed within prescribed time period had there been no

re majeure.

lutely beyond and out of control of the respondent such as

ers dated 16.07.201,2, 31,.07.2012 and ZI.OB.ZO1,Z of the

CO

w

fo

T

no

t without prejudice to the aforesaid and the rights of the

re pondent, it is submitted that the respondent would have handed

o the possession to the complainant within time had there been

force majeure circumstances beyond the control of the

pondent, there had been several circumstances which werer

a

or

Page 9 of22
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Hon'ble Punjab & Haryana High Court duly passed

petition no. 20032 of 2008 through which the shuckin

of water was banned which is the backbone of

process, simultaneously orders at different dates pa

Hon'ble National Green Tribunal restraining t

excavation work causing air quality index being w

harmful to the public at large without admitting any lia

from these the demonetization is also one of the mai

delay in giving possession to the home buyers as de

caused abrupt. stoppage of work in many projects. T

especially to workers to ontf bf liquid cph The sudde

on withdrawals Ied the respOnaent unable to cope wit

pressure. However, the respondent is carrying its busi

and spirit of agreement as well as in compliance of

bodies of Hary,ana Goverhment as well as Governmen

or the Centre Govefnilent, as the case may be.

j. That, it is submitted that the complaint is not mai

tenable under the eles,, of law, as the ,complaina

approached the hon'ble authority with clean hands a

disclosed the true and material facts relates to

complaint. The complainant, thus, have approached

authority with unclean hands and have suppressed an

the material facts and proceedings which has direct

very maintainability of purported complaint and if the

disclosure of these material facts and proceedings the

entertaining the present complaint would have not ari

of the case law titled as .S.P. Chengalvaraya Naidu Vs.

l0 of22

Complaint No. 7 3 of 2021,

civil writ

extraction

nstruction

sed by the

ereby the

rse, maybe

ility. Apart

factors to

onetization

payments

restriction

the labour

in letter

other local

of Haryana

tainable or

have not

have not

is case of

e hon'ble

concealed

ring on the

had been

question of

ing in view

an Nath
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in 7994 (1) SCC Page-7 in which the Hon'ble Apex Court

the land opined that non-disclosure of material facts and

ments amounts to a fraud on not only the opposite party, but

judice

al o upon the Hon'ble adjudicating officer and subsequently the

SA e view was taken by even Hon'ble National commission in case

ti ed as Tata Motors vs. Baba Huzoor Maharaj bearing Rp

562 of 2072 decided on 25.09.2075.

t without admitting or acknowledging the truth or legality of
: - I : ..,

.: '"1

the contentions of thdii i

all egati o ns advan ce a.uyl!$u co mp lainanr and with o ut p rej ud i
...

he contentions of the resporident, it is respectfully submittrpectfully submitted

th

to

th

ag

fut

PT,

to

up

in

is

de

agl

col

agl

Bo

Su,

(c)

u/

t the provisions of the Act are not retrospective in nature. The

visions of the Act cannot undo or modify the terms of an

eement duly executed prior to coming into effect of the Act. It is

er submitted that merely because the Act applies to ongoing

jects which registered with the authority, the Act cannot be said

be operating retrospectively. The provisions of the Act relied

n by the complainant seeking interest cannot be called in to aid

rogation and ignorance of the provisions of the agreement. It

further submitted that the interest for the alleged delay

anded by the complainant is beyond the scope of the buyer's

ment. The complainant cannot demand any interest or

pensation beyond the terms and conditions incorporated in the

ment. However, in view of the law as laid down by the Hon'ble

bay High court in case titled os Neelkamal Realtors

urban Pvt, Ltd. Vs, Ilnion of India pubtished in Z07S(1) RCR

298, the liberty to the promoters/developers has been given

4 to intimate fresh date of offer of possession while complying

Page lL of 22
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the provision of section 3 of RERA Act as it was opined

Act named RERA is having prospective effect

retrospective. Para No. 86 and 119 of the above said

very much relevant in this regard.

l. It is further submitted that the interest for the a

demanded by the complainant is beyond the scope o

agreement. The complainant cannot demand any

compensation beyond the terms and conditions incorp

agreement.

That without prejudice td the b ntentions of the resp

submitted that the presen't complaint is barred by li

complainant has alleged that due date of possession i

the said unit was 25.L2.201,7, and therefore, no caus

arisen in favour of the complainant, and thus, the prese

is barred by law of limitation and theilon'ble autl

jurisdiction. It is iiso d,eonceded:and admitted fact tha

n.

related to the present complaint has already been re

RERA and more than 250 buyers have already b

meaning to say that demands of more than 2 50 buye

been satisfied by special window for affordable and

housing (SWAMIH) investment fund, and ELS such

authority also lacks jurisdiction.

That several allottees, including the complainant has

timely remittance of payment of instalment which was i

crucial and an indispensable requirement for conce

and development of the project in question. Furthermo

proposed allottees defaulted in their payment as

age 12 of 22

Complaint No. 53 of 2021

at the said

instead of

citation are

eged delay

the buyer's

interest or

rated in the

ndent, it is

itation. The

respect of

of action is

t complaint

Lority lacks

the project

stered with

en settled,

have duly

id income

he hon'ble

lefaulted in

n essential,

tualization

when the

r schedule
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ha

in

re

SA

13

ap

of

th

pr

session by the respondent. It is evident from the entire

uence of events, that no illegality can be attributed to the

ba

co

pondent. The allegations levelled by the complainant is totally

less. Thus, it is most respectfully submitted that the present

plaint deserves to be dismissed at the very threshold.

t, it would be relevant to mention here in case titled as Mr,

ishek Mohan Gupta Vs. Mis lreo Groce Realtech (Pvt.) Ltd,,

,plaint No.2044 of 2018, date of first hearing 1.2.03.201.9,

ided on 12.03.2019 by the hon'ble authority, in para no.36, it

held by the hon'ble authority came across that as per clause

3 the respondent has agreed to offer the possession of the said

rtment within a period of 42 months from the date of approval

building plans and/or fulfilment of preconditions imposed

reunder + 180 days grace period. The building plan for the

ject in question was approved on23.07.201,3 which contained a

ndition under clause 17[iv) that respondent should obtainp

rance from Ministry of Environment and Forest, Government of

RAM

upon, the failure has a cascading effecting on the operation

the cost for proper execution of the project increase

nentially whereas enormous business losses befall upon the

pondent. The respondent, despite default of several allottees

e diligently and earnest pursued the development of the project

question and has constructed the project in question as

e. itiously as possible. It is further submitted that the

pondent had applied for registration with the authority of the

d project by giving aftesh: date for offering of possession,

h er, in this case the complainant has already been offered the

cl

Page 13 of22
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of decision......"

7. Copies of all the documents have begn filed and placed on

authenticity is not in dispute. Hence, the complairLt can

the basis of theses undisputed documents.

|urisdiction of the authority

The authority observed that it has territorial as wrell

jurisdiction to adjudicate the present complaint for

below.

E.L Territorial jurisdiction

As per notification no. 1/92/"2017-ITCP dated L4.LZ.ZOL

Town and CountryPlanning Departmenf; the j,qrisdiction o

Regulatory Authority, Gurugrail shall be entire Gurugram

all purpose with offices situated in Gurugram. In the pres

project in question is situated within the planning area o

District, therefore this authority has complete territorial ju

deal with the present complaint.

E.lI. Subiect matter iurisdiction
Section 1,1,(4)(aJ of the Act, 201,6 provides that the promo

responsible to the allottee as per agreement for saler. Sectio

reproduced as hereunder:

India before starting construction of project. The said

clearance for the project in question was granted on

containing a pre-condition of obtaining fire safe

approved by fire department before starting const

respondent obtained the said approval on 2T.ll.Z0l
the due date of possession comes out to be 27.1L.2

possession has been delayed by 3 months and 13 days

E.

B.

9.

10.

Complaint No. of 2021

vironment

1,2.1,2.201,3

plan duly

ction. The

Therefore,

18 and the

till the date

rd. The

decided on

as su ct matter

the re sons given

issued by

Real Estate

District for

t case, the

Gurugram

sdiction to

r shall be

1,1,(4)(a) is

ge 14 of22
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11. So, in

the A

iew of the provisions of lthe Act quoted above, the authority has

compl

of obli

jurisdiction to decide the complaint regarding non-compliance

ations by the promoter as per provisions of section 11(aJ(a) of

leaving aside compensation which is to be decided by the

adjudi ting officer if pursued by the complainant at a later stage.

12. Furthe , the authority has no hitch in proceeding with the complaint and

Complaint No. 753 of 2021

'ection 77.

'4) 
The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
nder the provisions of this Act or the rules and regulations made
ereunder or to the ollottees as per the agreement for sale, or to the

'iation of allottees, as the case may be, till the conveyance of all
e apartments, plots or buildings, as the case may be, to the allottees,

r the common areas to the ossociation of allottees or the competent
uthority, qs the case may be;

34-Functions of the Authority:
4(fl of the Act provides to ensure compliance of the obligations cast
pon the promoters, the allottees ond the real estate agents under this
ct and the rules and regulatiitni,mtade thereunder.

a relief of refund in the present matter in view of the judgement

the Hon'ble Apex Court in Newtech Promoters and Developers

Limited vs state of u.P. and ors." scc online sc 1044 decided on

021 wherein it has been laid down as under:

From the Scheme of the Act of which a detailed reference has been
ade and taking note of power of adjudication delineated with the

ulatory authority and adjudicating officer, what finally culls out is
at although the Act indicates the distinct expressions like 'refund',

nterest', 'penalty' and 'compensetion', a conjoint reading of Sections
8 and L9 clearly manifests that when it comes to refund of the
mount, and interest on the refund amount, or directing payment of
terest for delayed delivery of possession, or penalty and interest
ereon, it is the regulatory authority which has the power to examine

nd determine the outcome of a complaint. At the same time, when it
s to a question of seeking the relief of adjudging compensation

nd interest thereon under Sections 12, L4, LB and 1.9, the adjudicating
exclusively has the power to determine, keeping in view the

lective reading of Section 77 read with Section 72 of the Act. if the
djudication under Sections 72, L4, 18 and 19 other than

to gran

passed

Privat

11.11.

Page 15 of22
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" Ramprastha Promoter and Developers Pvt. Ltd. V,

compensation as envisaged, if extended to the adjudicating offi
prayed that, in our view, may intend to expand the ambit and
the powers and functions of the adjudicating officer under Secti
and that would be against the mandate of the Act 2076."

13. Furthermore, the said view has been reiterated by the Divisi n Bench of

Hon'ble Punjab and Haryana High Court in"Romprostha P

Developers Pvt. Ltd. Versus Union of India and o

73.07.2022 in CWP bearing no. 5688 of 2027. The relevant

above said judgment reads as under:

as

of
71

"23) The Supreme Court has alreody decided on the issue peri
to the competence/power of Che Authority to direct refund
omount, interest on the refun!;,imo41pt and/or directing paym,
interest for delayed delivery "'6'f'.possession or penalty and in
thereupon being within the jurisdiction of the Authority under

of 2018, passed by this Courtt fails to impress upon us. The

representing the parties very ffiirly concede that the issue in rrepresenting the porties very Jatrly concede that the $sue tn
has already been decided by the Supreme Court. The prayer

occasion to enter thto the scope of submission of the complaint
Rule 28 and/orRuie 29 ofthe Rilies ofZOIZ.
24) The substantive provision of the Act having been i, 'by

thethe Supreme Court, the Rules have to be in tandem wit.
substantive Act.
25) In light of the pronouncement of the Supreme Court in the

oter and

ras of the

ning
the

'nt of

the
on
int

s, no
nder

er

nsel
on
in

e Hon'ble

of M/s Newtech Promoters (supra), the submission of the petiti er to
await outcome of the SLP filed against the judgment in CWP N 144

the complaint as extracted in the impugned orders by the Real te
Regulatory Authority fall within the relief pertaining to refund tf the
amount; interbst on the refund amount or directing paym tof

tion
tory

interest for delayed delivery of possession. The power of adjud
and determination for the said relief is conferred upon the Regu

Authority itself and not upon the Adjudicating 0fficer."
14. Hence, in view of the authoritative pronouncement of

Supreme Court in the matter of M/s Newtech P and

Developers Private Limited Vs State of U.P. and Ors. (sup r,), and the

Division Bench of Hon'ble Punjab and Haryana Hi Court in

Union of

ge16 of22
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31 of the 20L6 Act. Hence any provision to the contrary und,

Rules would be inconsequential, The Suprem'b Court having rut'..
the competencb of'the Authority and maintainability of the com
before the Authortty under Section 31 of the Act;:there is, th
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India nd others. (supra), the authority has the jurisdiction to entertain

a com laint seeking refund of the amount and interest on the refund

amou

F. Find gs on the relief sought by the complainant

fund entire amount paid by the complainant along with the

in

15. In the

t.

projec and are seeking return of the amount paid by them in respect of

resent complaint, the complainant intends to withdraw from the

subj

sectio

unit along with interest at ttre prescribed rate as provided under

1B(1) of the Act. Sec.i8fiT;bf ,fr. Act is reproduced below for

ready ference:

18: - Return of amount and compensation
L). If the promoter fails to complete or is unable to give possession

on apartnlenl plot, or building.-
r)in accordancewith the terms of the agreementfor sale or, as the

case may be, d.uly completed by the daie specified therein; or
t) due to discontinuance of his business as a developer on account of

suspension or revocation of the registration under this Act or for
any other reeson,
shall be liable on demand to the allottees, in case the allottee

'shes to withdraw from the"prajeCi, Without prejudice to any other
available, to return the amount received by him in respect

that apartment, plot, building, as the case may be, with interest
such rate as may be prescribed in this behalf including

tion in the manner as provided under this Act:
ided that where an allottee does not intend to withdraw from the

jecl he shall be paid, by the.promoter, [nterest for every month of
ry, till the handing over of the possession, at such rate as may be

bed."
(, phasis supplied)

Clause 31 of the BBA dated 25.06.20L3 provides for the handing over of

ion and is reproduced below for the reference:

7. The developer shall offer possession of the unit any time, within
of 48 months from the date of execution of the qgreement

within 48 months from the date of obtaining all the required
and approval necessary for commencement of
, whichever is later subject to timely payment of all

Page L7 of22
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dues by buyer ond subject to force majeure circumstances as
in clause 32. Further, there shall be a grace period of 6
allowed to the developer over and above the period of AB
as above in offering the possession of the unit."

At the outset, it is relevant to comment on the pre-set poss

of the agreement wherein the possession has been sub

of terms and conditions of this agreement and applicati

complainant not being in default under any provisions of thi

and compliance with all provisions, formalities and docu

Admissibility of grace period: The promoter has propo

over the possession of the apartment within a period of 48

6 months from date of agreement or from the date of approv

for the commencement of construction which whichever

due date of possession is calculated from the date of ag

17.

prescribed by the promoter. The drafting of this

incorporation of such conditions are not only vague and u

so heavily loaded in favour of the promoter and against theso heavily loaded in favour of the promoter and against the

even a single default by the allottee in fulfilling forr

documentations etc. as prescribed by the promoter

possession clause irrelevant for the purpose of allo

commitment date for handing over possession loses its

incorporation of such clause in the flat buyer agree

promoter are just to evade the liability towardsr timely

subject unit and to deprive the allottee of his right

in possession. This is just to comment as to how the builder

his dominant position and drafted such mischiervous cl

agreement and the allottee is left with no option but to

dotted lines,

Complaint No. 7 3 of 2021
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25.06 013 being later, The period of 48 months expired on 25.06 .zol7.

the present matter the BBA incorporates unqualified reason for

riod/extended period of 6 months in the possession clause

ACCO ingly, the grace period of 6 months is allowed to the promoter

being

Admi

comp

nqualified.

ibility of refund along with prescribed rate of interest: The

inant is seeking refund the amount paid along with interest at

the p ibed rate. Howevel the,allottees intend to withdraw from the

proj

Since i

grace

and are seeking refund; f'tliffimount paid by them in respect of
l .l

ject unit with interest at prescribed rate as provided under rule

L5 of e rules. Rule 15 has been reproduced as under:

"Rule 15, Presciibed rate.of interest- [Proviso to section 72,
section 78 qnd Sub-section (4) and subsection (7) of section 191
(1) For the purpose of proviso to section 12; section L8; and sub-
sections P) and (7) of section L9, the "interest at the rate prescribed"
shall be the state Bank of India highest marginal cost of lending rate
+20/0.:

Provided that.in case the state Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall bL reptacediy such benchmark
lending rates which the State Bonk of India may ftx from time to time
for lending to the geheral public,|
islature in its wisdom in the subordinate legislation under the

on of rule 15 of the rules, has determined the prescribed rate of

intere t. The rate' of interest so determined by the legislature, is

reaso ble and if the said rule is followed to award the interest, it will

practice in all the cases.uniform

uently, as per website of the State Bank of India i.e.,

the marginal cost of lending rate [in short, MCLR) as

06.07.2022 is 7.500/o. Accordingly, the prescribed rate of

be marginal cost of lending rate +20/o i.e., 9.500/0.inte

Page 19 of22
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Keeping in view the fact that the allottee complainanr

withdraw from the project and demanding return of

received by the promoter in respect of the unit with intere

of the promoter to complete or inability to give possession

accordance with the terms of agreement for sale or duly c

the date specified therein. The matter is covered under sec

the Act of 2016. The due date of possession as per agreeme

mentioned in the table above i ,s25.12.2017 and there is del

L month 29 days on the date',of,filing of the complaint.

The occupation certificate/cofipletion certificate of the p

the unit is situated hhs,l iiiU;.iti.p"d.: obtained by the

promoter. The authority ,r 'ot, the view that the allott

expected to wait endlessly for taking possession of the allo

".....The occupatjon qertificate is.,not qvailable,.even as on
which clearly amoun* to defitiency of 

'servit7. 'fhe allo
cannot be inatle ,to wait fndefinitely for possession of
apartments allotted to them, nor can they be bqund to take
apartments,in Phase L of the piroject,..,..."

23. Further in the judgement of the Hon'ble Supreme Court of

cases of Newtech Promoters and Developers Private Lim

of U.P. and Ors. (supra) reiterated in case of M/s Sa

21.

22.

for which he has paid a considerable amount towar

consideration and as observed by Hon'ble Suprenne Cour

Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khannar & Ors.,

no. 57BS of 2079, decided on 77.07.2027.

Private Limited & other Vs Union of India & others

13005 of 2020 decided on 72.05.2022.It was observed:

"25. The unqualified right of the allottee to seek refund refe
Under Section 18(1)(a) and Section Dft) of the Act is
dependent on any contingencies or stipulations thereof. It a

age2O of22
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that the legislature has consciously provided this right of refund
on demand es an unconditional absolute right to the allottee, if
the promoter fails to give possession of the aportment, plot or
building within the time stipulated under the terms of the
agreement regardless of unforeseen events or stay orders of the
court/Tribunol, which is in either way not attributabre to the
allottee/home buyer, the promoter is under an obrigation to
refund the amount on demand with interest at the rate prescribed
by the state Government including compensation in the manner
provided under the Act with the proviso that if the allottee does
not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the
rate prescribed."

The p

25. This is

includi

26. The a

receiv

appli

Real

moter is responsible for all obligations, responsibilities,

functi ns under the provisio'n.Si,,of r[h"e Act of 2016, or the rules

regula

under

ons made thereunder or to the allottee as per agreement for sale

ection 11ta)(a). The promoter has failed to complete or unable

and

and

to give possessioni the unit in acCbrdance with the terms of agreement

for sal or duly completed by the date specified therein. Accordingly, the

promo er is liable to the allottee, as the allottee wishes to withdraw

e projer:t, without prejudice to any other remedy available, tofrom t

return the amount received by him in respect of the unit with interest

rate as rnay be prescribed.

without prejudice to any other remedy available to the allottee

at suc

g compensation for which allottee may file an application for

adjudg ng compensation with the adjudicating officer under sections 71

&72 d with section 31[1) of the Act of 201,6.

by him i.e., Rs. 45,61,,456/- with interest at the rate of 9.SOo/o

(the S te Bank of India highest marginal cost of lending rate (MCLR)

thority hereby directs the promoter to return the amount

ble as on date +20/o) as prescribed under rule 15 of the Haryana

tate (Regulation and Development) Rules, 20L7 from the date of
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each payment till the actual date of refund of the amoun within the

timelines provided in rule "1.6 ofthe Haryana Rules 2017 ibi

Directions of the authority

Hence, the authority hereby passes this order and issue following

directions under section 37 of the Act to ensure co

obligations casted upon the promoter as per the functions

the authority under section 3affl:

pliance of

i. The respondent/promoter is directed to refund the en

of Rs. 45,61,,456/- paid ,complainants along wi prescribed

prescribed under ru

trusted to

re amount

L5 of the

201,7 from

deposited

ly with the

equences

rate of interest @ 9.500/o

Haryana Real Estate (Re, evelopment) Rule

would follow.

vl--s-> W
(Vijay ffimar Goyal) (Dr. I(K. Kha

Member Chai

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 06.07.2022

Complaint No. of 2021.

Complaint stands disposed of.

File be consigned to registry.

the date of each payment till the date of refund of

amount.

ii. A period of 90 days is given to the respondent to

directions given in this order and failing which legal


