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HARERA

- o} GURU{BW Complaint No. 752 of Eﬂ:{ﬂ
BEFORE THE HARYANA REAL ESTATE REGULATORY
| AUTHORITY, GURUGRAM
' Complaint no.; 752 0f 2021 |
First date of hearing: 15.04.2021
Date of decision: | qﬁ.l]?.iﬂli_
Ashok Kumar
R/o D-l','r'q, Freedom Fighters Enclave, Neb Sarai, South
Delhi, IGNOU Delhi-110068 ; Complainant
Versus

L. Indentity Buildtech Pyt Ltd.
Office address: 110, Indraprakash, 21, Barkhamba
Road, New Delhi- 110001

2. Ansal Housing Ltd,
Office address: 606, 6" Floor, Indra Prakash, 21

Barakhamba Road, New Delhi-110001 Respondents
CORAM:
Dr. K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:
Shri. Anuruddha Singh {Advecate) Complainant
Smt. Meena Hooda (Advocate) Respondents

ORDER

1. The present complaint dated 23.02.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate [Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development] Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alig prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions as provided | under the

provision of the Act or the Rules and regulations made there under or

to the allottee as per the agreement for sale executed inter se.

A.  Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Sno. | Heads Information
1. Project name and location. Iy f‘-:_!.'insai Highland Park", Sector-103, !
~ | Gurugram |
| 2. Project area 117 acres
o~ "4 ) .
& Nature of the pl'_liiiﬂ.'_b " | Residential
4, BTCP license ne. and mTfﬂ.[t}' 32 of Eﬂ'l_'f'g;l_ﬂi_;_ed 12.04.2012 valid upto
status I | 11.04.2020
5. | Name of licensee M/sidentity Buildtech Pyt.|Ltd
imi M/s Agro Gold Chemicals India LLP
6. | RERA registration details Registered
2 Vide registration no. 16 of| 2019 dated
01.04 2019 valid up to 30.11.2021
Zu 1 it 0. EDNBG-1003
{annexure A, pg. 14 of complaint]
B. Unit measuring: 1940 sq ft.
{annexure A, pg. 14 of complaint]
9. Date of gmmﬂnn of ﬁa1__: _:I_:m;.r_t_-.r 05.04.2013
agreement | -with  origimal - ° :
aliottee E [annexure A, pg. 11 of complaint]
10. | Transfer of unit in name of 24.04.2013
complainant
[pg- 33 of complaint]
11. | Payment plan Construction link
12, | Basic sale consideration as per |  96,21.003.20/-
HBA at page 14 of complaint
13. | Total sale consideration as per | X 1,04,75,842.22/-
i_ customer ledger dated
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27.11.2020 at page 38" of
complaint

14, | Total amount paid by the | 45,29921/-
complainant as per customer
edger dated 27.11.2020 at page |
39 of complaint.

15 | Possession clause

Clause 31.

21, The developer shall offer possession
| of the unit any teme, within a period of
48 months from the date of execution
of the agreement or within 48 months
from the date of obtaining all the
required sanctions and approval
necessary fer commencement of
construction, whichever is loter
subject to timely payment of all dues by |
buyer and subject to force majeure

circumstances as destribed in clouse 32

Further, there shall be o grace period of |
6 months allowed to the developer
over and above the peripd of 48

months as above in offering the |
passession af the unil.

(Emphasis suppliedj
[annexure A, pg. 20 of compiaint]

|
I
16, ‘Tate of commencement of 18.04.2013 |

onstruction as per customer
lpdger dated 27.11.2020

[pg. 38 of complaint]

17, | Due date of possession 18.11.2017 |

(Note: 48 months from date of
commencement ol construction e, |
18052013 being later + & months
grace period allowed being
ungualified)

18, |Delay in handing over | 3 years 3 months 5 days
possession till the date of filling

af this complaint  Le,
| 23.02.2021 LE
19, Date of Jeﬂa] natice served to n5.12.2019

the complainant for refund of
hier amount
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N . - |l annesure 8, pg. 65 of complaint]
Offer of passession Not offered
. | Status of the project Ongoing |

77

Occupation certificate Not Obtained

B. Facts of the complaint

3,

The complainant has pleaded the complaint on the followi

d.

That M/s. Axiom Landbase Pvt. Ltd, a company regis
the companies Act, 1956 booked a unit bearing unit
1003, 3BHK having super area admeasuring 1940

ng facts:

tered under
no, EDNBG-
5q. ft. in the

project named "ANSALS HIGHLAND PARK" situated ay Sector- 103,

Gurugram. |

That after the booking of the unit an apartment huyer!s agreement

has been executed on 05th April 2013 between the re!spnnderlt no.
I
1 and M/s. Axiom Landbase Pvt. Ltd. That as per flause 31 of

apartment buyer's agreement, the respondent no. 1 promised to

deliver the lat within 54 months (including six mor
period] but failed to do so. The date of possession ern
October 2017,
That M/s. Axlom Landbase Pvt. Ltd. applied for the tr
flat in the name of the complainant on 05 April 2013.
application of M /s. Axiom Landbase Pvt. Ltd. was duly

ths of grace
ded on (5th

ansfer of the
The transfer

accepted by

the respondent no. 1 and the above said unit has been transferred

letter dated

in favor of the complainant vide transfer confirmatior
24 April 2013,
That it is pertinent to mention here that till date the

has paid almost 44 percent of the total cost of the u

complainant

nit, That the

complainant has pald a total sum of Rs. 45,29,921/-. It has been
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€.

ore than three years that the respondent no. 1 is misleading the
c{:mplainant and other allottees of the project and providing
sfiweral milestones to complete the project.
TPar it is surprising that the complainant has received a demand
letter dated 13 December 2016 from the respondent no. 1 for
aking payment of more demand without fulfilling its obligation to
complete the project as per construction linked plan which was
pj'nmisarj but the respondent no. 1 has not fulfilled the same as
agreed and kept raising demand letters.
T. ‘nat the complainant has mtrested its hard-earned money in this
ﬂit only due to beliefin the respondent no. 1. That after waiting for
mc:-re than three years, there isno work-in progress in the project
whxere the flat of the complainant located and is still not in
d¢]1!.rerahle condition. There is mo. possibility of getting the
plfssessiun nfﬂle flat in near future,
That it is pertingnt to mention here that till 2019 there was no
approaching road through which the complainant could reach the
canstruction site to observe the development of the project
That the respondent no, 1 has shattered the dreams of the
I:1:|!m[:l.'au'nant and the complainant is now very much financially
sl:h'essed It is respondent no. 1 who is solely responsible to put the
rqmplainant in such financial complexities by not delivering the
unit on time.
Tl'ilﬂl it Is pertinent to mention here that after knowing the
condition of the unit and after waiting for years, the complainant
d'l..lﬂ' to frustration applied for the cancellation of the flat in

December 2019 as the conduct of the respondent no. 1 shows that
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the possibility of completion of the project is very dfm in near
future and it has not taken any action even after promising that it
will refund the full amount with Interest to the cumplail}lant.

j.  Thatitisvery pertinent to mention here that as per the Real Estate
(Regulations and Development) Act, 2016 and the Haryana Real
Estate Regulatory Authority, Gurugram (Registration iz Projects),
Regulations, 2018, the promoters cannot charge more than 10% of
the cost of the apartment as earnest money without !signtng the
agreement whereas thej-i*n_ﬁéﬁc}h'ﬁént no, 1 has demanled 20% of
the price of unit fram the complainant as the Earnilest money.
Therefore, the tﬁpqnﬂe%t_:ha'sgf:;]gaﬂy violated the pl‘in‘u’iﬁiﬂns &
regulations of the Real Estate (Regulation and Development) Act,
2016 and HARERA. |

k. That it is pertinent to mention that the project "ﬁnsa]s Highland
Park” is registered in the name of respondent no. 2 i.e, M/s Identity
Buildtech Pvt, Ltd;. in HARERA website while at the time of
execution of apartment buyer's agreement the unii has been
allotted to the'complainant by the respondent no. 1 Le.l M/s Ansal
Housing & Construction Ltd which has beerinow ch angr:d into M/s
Ansal Housing Ltd. and its office has been shifted to 606, 6* Floor,
IndraPrakash, 21, Barakhamba Road, New Delhi- 110001,

C. Relief sought by the complainant:
The complainant has sought following relief:
a. Refund entire amount paid by the complainant along with the

interest.

5. On the date of hearing, the authority explained to the

|
respondents/promoter about the contravention as alleged tp have been
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cummLtted in relation to section 11{4] (a) of the Act to plead guilty or

not tﬂ!piea-:i guilty.

D. Reply by the respondent

6. The rﬁspnndent has contested the complaint on the following grounds:

i

That the present complaint is neither maintainable nor tenable by
both law and facts. It is submitted that the present complaint is
neither maintainable nor tenabie by both law and facts before this.

Hljn'hie Authority, henc_e..tii_e._present complaint is liable to be
di;smissed on this ground alone, |

TilEll‘ even otherwise, the Complainant has no locus-standi and
EH! use of action to file the present complaint. The present complaint
iS!bESEd on an erranecus interpretation’ef the provisions of the Act
as well as an incarrect understanding of the terms and conditions
of the Apartment Buyer's Agreement dated 05.04.2013, as shall be
evident from the submissions made in fhe'ﬁ'iliuwing paragraphs of
l:fi-e reply.

T]‘ilﬂt the respondentis a Public lelté:l Company registered under
l:he companies Act, 195&; having its registered office at 606,
Indraprakash, 21 Barakhamba Road, New Delhi-110001. The
present reply is being filed by the respondent through its duly
authorized representative named Mr. Vaibhav Chaudhary whose
authority letter is attached herewith. The above said project is
related to license no.32 of 2012 dated 12.04.2012, received from
the Director General, Town & Country Planning, Haryana,
Elilandigarh (DGTCP) over the land measuring an area of 11.70
ad'ires falling in the revenue estates of village Tikampura, District
Gurugram and is the part of Sector-103 of Gurugram-Manesar
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!
Urban Development Plan-2021. The land under the s'sli{t project

named "Ansals Highland Park" is owned by developer's wholly
owned subsidiary company named M/s [dentity Euildteth Pvt. Ltd.,
(Identity) and M/s Agro Gold Chemicals Pvt. Ltd. (AGCPL) having
their registered offices at B-1/1345, Vasant Kunj, New Delhi-
110070, |

d. The building plans of the project have been approved by the
Director General, Town & Country Planning, Haryana, khandigarh
vide memo No. ZP- EEI}AII{AR&}IEUIEIEEEW dated ‘lﬁ 04.2013.
Thereafter, the respnndeng named, Ansal Housing & Eﬂnstm::tmn
Limited was granted theapproval of Fire Fighting Sch enlw from the
Fire Safety Point of view ol the Housing Colony ITLEESIiIr[ng 11.70
acres by the BifiEEI:"ml‘, Haryana Fire Service, Ehandigarh:.

e. The relief soughtiin the complaint by the 'ﬂnmplainant s based on
false and mmlms grounds; thus; is ot Enl:lﬂld to any
discretionary réelief I‘fum this Hap® hleﬂumn rity, as the bersun not.
coming with clean handsmay bEtthn out without gulng into the
merits of the case.

f. That the complainant approached the respandent through an
application, for the purchase ofan independeént unit in its upcoming
residential project "Ansals Highland Park" situated in Fectur-mi
Village Tikampur, Gurugram. It is submitted that the r:{:mplainam
prior to approaching the respondent, had conducted extensive and
independent enquiries regarding the project and it wask only after
the complainant was fully satisfied with regard to all aspects of the
project, including but not limited to the capacity of the lrespﬂn dent

!
to undertake development of the same, that the complainant took
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an independent and informed decision to purchase the unit, un-
iriﬂuenced in any manner by the respondent.

That thereafter, the complainant vide application form applied to
tH:E: respondent for provisional allotment of a unit in the project.
The complainant, in pursuance of the aforesaid application form,
WLS allotted an independent unit bearing no. EDNBG-1003,
acrmeasuring 1940 sq. ft. in the project, namely, Ansals Highland
Park, situated at Sector-103, Gurugram. The complainant
rc}nﬁcmusly and willfully np,'eed,far a construction linked plan for
rE!mittance of the sale cnhis'fﬂ'éﬁtian for the unit in question and
ﬁj:rther represented tﬁ_ﬁﬁé"_:ﬁ&tpﬁgdﬁ]ﬂ_‘that the complainant shall
remit every instalment on time ds per the payment schedule. The
ra?spund ent had no reason to-suspect the bonafide of the
camplainant. The complainant further undertook to be bound by
th:e terms and conditions of the Application Form and the
agreement as well.

Tifiat despite there being a number of defaulters in the project, the
respondent itself infused funds intg the project and has diligently
developed the project in question, It.is also submitted that the
canstruction work of the project is swing on full mode and the work
will be completed within prescribed time period had there been no
ﬁ:tlrce majeure.

Tl’:nat without prejudice to the aforesaid and the rights of the
l'E;Ep ondent, it is submitted that the respondent would have handed
njer the possession to the complainant within time had there been
n

force majeure circumstances beyond the control of the

|
respondent, there had been several circumstances which were
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absolutely beyond and out of control of the respundé;nt such as
orders dated 16.07.2012, 31.07.2012 and 21.08.2012 of the
Hon'ble Punjab & Haryana High Court duly passed iI:'u civil writ
petition no. 20032 of 2008 through which the shuckingrextractiun
of water was banned which is the backbone of construction

process, simultaneously orders at different dates passed by the
Hon'ble National Green Tribunal restraining thI!rEh}-' the
excavation work causing air guality index being wnI'se, mayhbe
harmful to the public at Iﬁrﬁi‘"ﬁimhut admitting any 113!Iuility Apart
from these the demuneﬂzaﬁﬂn is also one of the mauI factors to
delay in giving possession to th&hame, buyers as demhnetnzatmn
caused abrupt. stoppage of work in many projects. ThnI: payments
especially to workers to only by liquid cash. The sudd EII restriction
on withdrawals led the respondent unable'to cope with the labour
pressure. Howewver, the respondent is ::Hrr.jfl'ng its I::usirILss in letter
and spirit of agreement as well.as in ;ﬁﬁlpliance of other local
bodies of Haryana Emr.grh'lﬂéﬂt_‘g_s_fi-vell as Government of Haryana
or the Centre:Government, as the case may be.
. That it iz submiftted ‘that the complaint is not maintainable or
tenable undér the eyes of law, as the complainant have not

approached the hon'ble authority with clean hands and have not

disclosed the true and material facts relates to this case of
complaint. The complainant, thus, have approached The hon'ble
authority with unclean hands and have suppressed anilﬂ concealed
the material facts and proceedings which has direct hei_rlng on the
very maintainability of purported complaint and if thete had been

I
disclosure of these material facts and proceedings the question of
I

I
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entertaining the present complaint would have not arising in view
of the case law titled as 5.P. Chengalvaraya Naidu Vs. Jagan Nath
reported in 1994 (1) SCC Page-1 in which the Hon'ble Apex Court
of the land opined that non-disclosure of material facts and
d:;:ncuments amounts to a fraud on not only the opposite party, but
also upon the Hon'ble adjudicating officer and subsequently the
same view was taken by even Hon'ble National Commission in case
titled as Tata Metors Vs, Baba Huzoor Maharaj bearing RP
N0.2562 of 2012 decided on 25,09.2013.

k. That without admitting or acknowledging the truth or legality of
the allegations advanced by the complainant and without prejudice
to the contentipns of the respondent; it is respectfully submitted
that the provisions of the Act are not retrospective in nature. The
provisions of the Act cannot undo or modify the terms of an
agreement r:lul_f,r_-*e:-:e::ute d prier to coming into effect of the Act. It is
further submitted that merely because the Act applies to ongoing
pl‘éﬂiects which registered with the authority, the Act cannot be said
to be operating retrospectively. The prowisions of the Act relied
upon by the complainant seeking interest cannot be called in to aid
in derogation and ignorance of the provisions of the agreement. It
is| further submitted that the interest for the alleged delay
demanded by the complainant is beyond the scope of the buyer's
agreement. The complainant cannot demand any interest or
compensation beyond the terms and conditions incorperated in the
agreement. However, in view of the law as laid down by the Hon'ble
Bombay High Court in case titled as Neelkamal Realtors
Suburban Pvt. Ltd. Vs. Union of India published in 2018(1) RCR
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(C) 298, the liberty to the promoters/developers has ihEEI‘I given
U /s 4 to intimate fresh date of offer of possession whilﬂi complying
the provision of section 3 of RERA Act as it was opined that the said
Act named RERA is having prospective effect Fnsread of
retrospective. Para No. 86 and 119 of the above said citation are
very much relevant in this regard.

l. It is further submitted that the interest for the all:eged delay
demanded by the complainant is beyond the scope of the buyer's
agreement. The cumpi;il_l.'__l:,_'_aﬁtf cannot demand any nterest or
compensation beyond ﬂté}féﬁﬁ‘?ﬁ?’fﬂndﬂcun ditions incorporated in the

agreement.

m. That without préjudice to the contentions of the resp[;,lndent. it is
submitted that'the present complaint is barred by limitation. The
complainant has alleged that due date bf"pdsstssiun in respect of
the said unit was 05.10.2017, and therefore, no cause Inf action is
arisen in favourof the complainant; and thus, the present complaint
is barred by law of lim_;_ll_:dﬂbn- and the hon'ble authority lacks
jurisdiction, Itis@alsoa canceded and admitted fact that the project
related to the present complaint h.‘;s already been regi!stered with
RERA and more than 250 buyers have ‘already hE%EII settled,
meaning to say that demands of more than 250 buyers have duly
been satisfied by special window for affordable and l;"id income
housing (SWAMIH) investment fund, and as such the hon'ble
authority also lacks jurisdiction. r

n. That several allottees, including the complainant has qilefaulted in

|
timely remittance of payment of instalment which was an essential,

. . : ——
crucial and an indispensable requirement for conceptualization
I

I
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and development of the project in question. Furthermore, when the
;:r:npused allottees defaulted in their payment as per schedule
agreed upon, the failure has a cascading effecting on the operation
a | the cost for proper execution of the project increase
ej:unentialiy whereas enormous business losses befall upon the
respondent. The respondent, despite default of several allottees
have diligently and earnest pursued the development of the project
in! question and has constructed the project in question as
r&:-:'[:nzlrlil:i{:msI].-r as possible, It §s further submitted that the
rel&pundent had applied F_df':i'__ﬁ"g'fétratinn with the authority of the
53}-:1 project by ‘giving. afresh date for offering of possession,
however, in this case the complainant-has already been offered the
pdssessiun bj.-' the respondent. It is -feti.ri:::l,ent from the entire
sequence of évents, that no illegality can be attributed to the
respondent. The allegations levelled by the complainant is totally
haF:elesﬂ. Thus, it is most respectfully submitted that the present
complaint deserves to be dismissed at the very threshold.

Tﬁat. it would be relevantto;mention here in case titled as Mr.
Abhishek Mohan Gupta Vs. Mis Ireo Grace Realtech (Pvt.) Ltd,
complaint No.2044 of 2018, date of first hearing 12.03.2019,
decided on 12.03.2019 by the hon'ble authority, in para no.36, it
was held by the hon'ble authority came across that as per clause
13.3 the respondent has agreed to offer the possession of the said
apartment within a period of 42 months from the date of approval
of building plans and/or fulfilment of preconditions imposed
thereunder + 180 days grace period. The building plan for the
project in question was approved on 23.07.2013 which contained a
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precondition under clause 17{iv) that respondent shpuld obtain
clearance from Ministry of Environment and Forest, Government of
India before starting construction of project. The said epvironment
clearance for the project in question was granted on ilE.lE.EDlH
containing a pre-condition of obtaining fire safel:yl: plan duly
approved by fire department before starting cunstrhctiun. The
respondent obtained the said approval on 27.11.2014{ Therefore,
the due date of possession comes out to be 27.1 1.Ed15 and the
possession has been delégqgi'ﬂﬁr'.i months and 13 days il the date
of decision.... J‘ “ :

Coples of all the documents hiave-been filed'and placed on record. The
authenticity is not'indispute. Hence, the complaint can be decided on
the basis of theses undisputed documents. |
Jurisdiction of the authority | |

The authority observed that it has territorial as well as subject matter
jurisdiction to adjudicate the,present-n:tﬁmpﬁint for the reasons given
below, . REV I

E.l. Territorial jurisdiction i |

L |
9. As per notification ne. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for
all purpose with offices situated in Gurugram. In the preserll: case, the
project in question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial furiisdictlun to
deal with the present complaint. |

E.IL. Subject matter jurisdiction |
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10. Sectian 11(4)(a) of the Act, 2016 provides that the promoter shall be

11.

12.

mspurﬁmhle to the allottee as per agreement for sale. Section 11(4)(a) is
reprﬂdlhced as hereunder;
Section 11

(4] The promater shall-

| (a} be responsible for all ebligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of oil
the apartments, plots or buildings, as the case may be, to the llottees,
or the common areas to the: assoctation of allottees or the competent
authority, as the case may

ection 34-Functions ujmb%}mﬂiﬁﬂty
E#fﬂ af the Act provides to ensure complionce of the obligations cast
pon the promoters, the allottees and the real estate agents under this
Act and the rulgs q'r:-a' regui'nhms muﬂ'g ﬂmra"pngr
So, in w.imw of the provisions of the Act quoted above, the authority has

Com plate jurisdiction to decide the mmplainl:-:rqgardmg non-compliance
of nhli%atmns by thé promoter as per provisions of section 11(4)(a) of
the Act leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later stage.
Further, the authority has nohitch in proceeding with the complaint and
to gran?: a relief of ﬂefﬁnd in the present @aﬂ:ﬂrﬁ; view of the judgement
passedih}? the Hun'l"ifi_leﬂpr'ex CourtinN Eﬂ’tﬂc'i'l Pramoters and Develo pers
Prival;e.g Limited Vs State of LLP, and Org." EEE_EnJinE S5C 1044 decided on
11.11.24{1?.1 wherein it has been laid down as under:

Jﬁﬁ. From the scheme of the Act of which o detailed reference has been
made and taking note of power of adjudication delineated with the
negulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘Interest’, ‘penaity’ and ‘compensation’, a conjoint reading of Sections

& and 19 clearly manifests that when it comes to refund of the

moung, ard interest on the refund amount, or directing payment of
interest for delayed delivery of possession, or penalty and interest
thereon, it is the regulatory authoricy which has the power to examine
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and determine the outcome of o compiaint. AL the same time, when it
comes to a question of seeking the relief of adfudging compensation
and fnterest thereon under Sections 12, 14, 18 and 1%, the adjudiceting
afficer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act. [f the
adjudication under Sections 12 14, 18 and 19 other [than
compensation as envisaged, if extended to the adfudicating ﬂmdpr as
prayed that, in our view, may intend to expand the ambit and scape of
the powers and functions of the adfudicating officer under Secr.rln 71

and that would be against the mandate of the Act 20167
13. Furthermore, the said view has been reiterated by the Divisi

Hon'ble Punjab and Haryana High'-{iﬂurt in “Ramprastha Pﬁ:lmﬂterﬂnd
Developers Pvt. Ltd. Versus . Hﬁimlt of India and w4e3 dated
13.01.2022 in CWP bearing mﬁﬁﬁﬁﬂmfl‘ﬂﬂ The relevant paras of the

above said judgment raﬂ;:.'.;ﬁas ugglqrﬂ A

"23) The EHP.E'EH'TE Court h’ﬁs—n‘lﬁaﬁ}f‘l&ﬁrﬁeﬁ'ﬂnme issue pertaining
to the cnmpe:ent:e,-:’puwr of the Autharity ta direct refund of the
amount, mwrm on the refund nmuunc unﬂ,r".i:lr #.n'rie-:ung payment of
interest for n‘&]‘ay&d delivery of possession ar ptqu.f.l}' and interest
thereupan belrg within the furisdiction of the .ﬂﬂ@'ﬂ}' under Section
31 of the 2016-Act. Hence any provision to the. r.:nntmry unde’r the
Rules would be Inmr:m;ruermnﬁ The "'i'up;r‘emeﬂunrr having ruled on
the competence’ -HI.E Hii!ﬁtﬁ'?t_‘p‘.ﬂﬂd"mﬂfﬂfﬂlﬂﬂbﬂ!g-’ of the complaint
before the Author .I;P imder Section'31_of the Act, there is, thus, no
gccasion to enter into. :he scope ?‘subhf;sidn of the complaint 41145'.91"
Rule 28 and/or Rule 29 of the Rules of 2017
24) The substantive prevision of the Act havingbeen rnm.r‘prﬂtﬁ'd by
the Supreme E-‘aﬂrr.. the Rules have '%ﬂ be A tandem with the
substantive Act.

25) In light of the pronauncement of the Supreme Court in the matter
of M/s Newtech Promaters (supra), the submission of the petitioner to
await outcome of the SLFﬂaﬂ’ugumst the judgment in CWP No.38144
of 2018, passed by this Court, fails to impress upon us, The counse!
representing the parties very fairly concede that the issue in question
has oiready been decided by the Supreme Court. The prayer made in
the complaint as extracted in the impugned orders by the Real .El'state
Regulatory Authority foll within the relief pertaining to refund ?f the
amaunt; fnterest on the refund amount or directing payment of
interest for delayved delivery of possession. The power of adjudication
and determinotion for the soid relief is conferred upon the Regulptory
Authority itself and not upon the Adjudicating Officer.”

mn Bench of
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14. Hence, in view of the authoritative pronouncement of the Hon'ble
Supreme Court in the matter of M/s Newtech Prometers and
Deue.fa'rpers Private Limited Vs State of U.P. and Ors. (supra), and the
lesicjn Bench of Hon'ble Punjab and Haryana High Court in
"Ramprastha Promoter and Developers Pvt. Ltd. Versus Union of
India t:[nn' others. (supra), the authority has the jurisdiction to entertain
a complaint seeking refund of the amount and interest on the refund
amour

F.  Findings on the relief sought by the complainant
F.I. Refund entire amuunt'p'ﬁ[ﬁéﬁj'ﬁftlm complainant along with the

i

15. In the present complaint, the complainant intends to withdraw from the
project and are seeking return of the amount paid by them in respect of
subject unit along with interest at the preseribed rate as provided under
section 18(1) of the-Act, Sec. 1 B(1) of the Actis reproduced below for
ready reference: |

“Section 18: - Return of ameunt and compensation

18(1). If the promater fails to complete or is unable to give passession

j".ﬂn apartmen pf-r.'ll.. or buildirng.-

(a)in accordange with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein; or

{Hj due to discontinuance of his business as a developer on account of
suspension ar revocation of the registration under this Act or for
any other reason,

he shaill be lioble on demand to the allottees, in case the allottes

wishas to withdraw from the profect, without prejudice to any other

remedy available, te return the amount recefved by him in respect

of that apartment, plot, building, as the case may be, with interest

ot such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promater, interest for every month af

deday, Lll the handing over of the possession, ot such rate as may be

prescribed

(Emphasis supplied)

Page 17 of 22



i HARERA
< GURUGRAM Complaint No. 752 of 2021

16, Clause 31 of the BBA dated 05.04.2013 provides for the handing over of

possession and is reproduced below for the reference:

“31. The developer shall offer possession of the unit any time, within
a period of 48 months from the date of execution of the agreement
or within 48 months from the date of obtaining all the required
sanctions and approval necessary for commencement of
construction, whichever is later subject to timely payment of all
dues by buyver and subject to force majeure circumstances as described
in clouse 32. Further, there shall be a grace period of 6 months

allowed to the developer over and above the period of 48 months
as above (n affering the possession of the unit,”

17. Atthe outset, it is relevant to comment on the pre-set puss&fsiﬂn clause
of the agreement wherein the pﬂﬁ&ﬂﬁﬁun has been suhwcted to all kinds
of terms and conditions.of fhl& agreement and ﬂppll[:ﬂtlé'm and the
complainant not being in defatﬂl;runder.any pravisions of this agreement
and compliance HJIHEE-III' prnﬂ§i¢n5 Wﬁmaﬁtl‘es’* and dnturjematinn as
prescribed by Ehb, pmmut&r The draﬂ;mg of this {:Iause and
incorporation of such'conditions are m}t nn.ﬁy x*ague and unce rtain but
so heavily loaded in favaur of the promoter ar_l_d;ﬂgamst the allottee that
even a single default’by “the allottee Tﬁ _. fulfilling formalities and
documentations etc. as prescribed by the promoter ma} make the
possession clause irrelevant for the i]1|ur[:r:]sl;e of allum:ee and the
commitment date for handing WEF-FDSSEESIbn:"inses its meaning. The
incorporation of sueh clause in the flar, buyer agreement by the
promoter are just to evade the liability towards timely delivery of
subject unit and to deprive the allottee of his right accminé after delay
in possession. This is just to comment as to how the builder I!aas misused
his dominant position and drafted such mischievous cla!msz in the
agreement and the allottee is left with no option but to sign on the

dotted lines.
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18,

19.

Admiilsihlllt}' of grace period: The promoter has proposed to hand
over tl!ue possession of the apartment within a period of 48 months plus
6 months from date of agreement or from the date of approvals required
for the commencement of construction which whichever is later. The
due date of possession is calculated from the date of commencement of
construction i.e, 18.05.2013 being later. The period of 48 months
expired on 18.052017. Since in the present matter the EBA

[nmrpr:rates unqualified reason for grace period/extended period of 6
munthis in the possession clafgfsé"iﬁljlf‘i:ﬂrdingly. the grace period of 6
months is allowed to the pruﬁidﬁﬁf’ﬁﬂing unqualified.

Admissibility of refund along with prescribed rate of interest: The
complainant is seeking refund the amount paid along with interest at
the prescribed rate. However, the allottees inténd to withdraw from the
project and are seeking refund of the amount paid by them in respect of
the su tlzrjecl: unit with interest at prescrihedﬁa&;as provided under rule

15 of tpe rules. Rule 15has'been reproduced as under;

| “Rude 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1) For the purpase of praviso to séction 12;section 18; and sub-

sections (4) and\(7] of section 19, the “intérest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+2 5.
| Provided that incase the State Bank of india marginal cost of fending
rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bonk of India may fix from time to time
| for lending to the general public.”

The legislature in its wisdom in the subordinate legislation under the
pmvislnn of rule 15 of the rules, has determined the prescribed rate of
intere.*‘;t. The rate of interest so determined by the legislature, is
rEasmiahte and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.
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20, Consequently, as per website of the State Bank of | India ie.,

21

22:

23.

https://sbi.co.dn, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 06.07.2022 is 7.50%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 9.509,

Keeping in view the fact that the allottee cumplainanti wishes to
withdraw from the project and demanding return of the amount
received by the promaoter in respect of the unit with inreresit on failure
of the promoter to complete or inability to give possession n'fthE unitin
accordance with the terms ufaﬁrﬂﬁma nt for sale or duly cumpleted by
the date specified therein, The mﬁfl:eﬂs covered under section 18(1) of
the Act of 2016. The due date ﬂf-pﬂsseg_alnn as per agreement for sale as
mentioned in the table above is 18:11.2017 and there is delay of 3 years
3 months 5 days on the date of filing of the complaint. |

The occupation certlﬁcatefcnmpletinn certificate of the pr:J:jEl:t where
the unit is situated has still not been obtained by the !JES[JﬂndEHtv
promoter. The autha}’-[t”_!g,_ls of the view: ‘that the allurtee; cannot be
expected to wait endlessly for taking possession of the allotted unit and
for which he has paid a comsiderable.amount towards the sale
consideration and as observed by Han'ble Supreme Court of India in
Ireo Grace Realtech Pvt. Ltd. Vs, Abhishek Khanna & Ors., civil appeal
no. 5785 of 2019, decided on 11.01.2021.

" The occupation certificate is not available even as on dim
which clearly amounts to deficiency of service. The allottees
cannot be made to wait indefinitely for possession of the

apartments ollotted to them, nor can they be bound to take t',J‘}E
apartments in Phase 1 of the project......"

Further in the judgement of the Hon'ble Supreme Court of India in the
cases of Newtech Promoters and Developers Private Limited Vs State

of U.P. and Ors. (supra) reiterated in case of M/s Sana Realtors

é‘agﬂ 20 of 22



= GURUGRAM | Complaint No. 752 of 2021

24,

25.

26,

!
HARERA

Private Limited & other Vs Union of India & others SLP (Civil) No.

Isﬂﬂé of 2020 decided on 12.05.2022, It was observed:

“25, The ungualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19{4) of the Act Is not
dependent on any contingencies or stipulations thereof. It appears
that the legisiature has consciously provided this right of refund
on demand as an unconditional absalute right to the allottee, if
the promater fails to give possession of the apartment, plot or
building within the time stipulated wnder the terms of the
agreement regardiess of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottes/home buyer, the promoter (s under an obligation to
refund the amount on demgand with Interest at the rate prescribed
by the State Government including compensation in the manner
provided under the Act with the prayiso that if the allotter does
not wish to withdrow from the praject-he shall be entitled for
interest for the period of delay till tiandidg over possession at the

rate prescribed . L Vo
The pliﬂmuter s responsible for all obligations, responsibilities, and

ﬂlnctidlns under the provisions of the Act of 2016, or the rules and
regulaﬁluns made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable
to give possession of the unitin accordance with the terms of agreement
for sale or duly completed by the date specified therein, Accordingly, the
promoter is liable tal the'allattee, as'the allottee wishes to withdraw
from E1|E project, withaut prejudice o any other remedy available, to
return the amount received by him in respect of the unit with interest
at such rate as may be prescribed.

This isiw\riﬂ'iﬂut prejudice to any other remedy available to the allottee
in:ludirlg compensation for which allottee may file an application for
adjudging compensation with the adjudicating officer under sections 71
& 72 read with section 31(1) of the Act of 2016.

The mLﬂmr‘Ity hereby directs the promoter to return the amount
received by him i.e, Rs. 45,29,921 /- with interest at the rate of 9.50%
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(the State Bank of India highest marginal cost of lending rlhte (MCLR]

applicable as on date +2%) as prescribed under rule 15 un?m Haryana
Real Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.
. Directions of the authority

27. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure n:m1|1pliance of
obligations casted upon the praiﬂaﬁéi' as per the functions Entrusted to
the authority under section- S?f[f]' ke
i. The respnndent{prumnhewlsrﬂ[mﬁ tu refund the enhre amount

of Rs. 45,29,921 /- pﬂ‘:d by the -:umplal nants along mﬂm prescribed
rate of interest @ 9.50% p.a. as prescribed’ under mlE 15 of the
Haryana Real Estate [Eﬂgulatlnn& Devetupmenr] Rules; 2017 from
the date of eath payment |:|ll the date of: rEﬁind of l:hla deposited

amount. '| g Y
il. A period of 90 daﬁ Is-given tﬂ.ﬂiﬁ.mﬁpﬁndent to comply with the
directions g[v&n i this order and-failing wtych legal copsequences
would follow. . Il £ % A% K5 K/
28. Complaint stands disposed of,
29, File be consigned to registry.
Wil = Chan*+—C
(Vijay Kifmar Goyal) (Dr. K.K. Khandelwal)
Member Chairlpman

Haryana Real Estate Regulatory Authority, Gurugram |
Dated: 06.07.2022
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