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1. The present comPlaint

Haryana Real Estate

BEFORE THE HARYANA flEAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

complainants/allottees under

and DevelopmentJ Act, 2016

short, the Rules) for violation

is inter alia prescribed that promoter shall be resPonsible all

Complaint No. 1.117 of 201
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Date ofdecision : 09

short, the Act] read with rule 28

and Development) Rules, 201

Nagar Colony,

been filed

n 31 ofthe Real Estate on

the

(in

f section 11( ) (a) of the Act it
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A.

2.

HARERA
ffi GURUGRAM

obligations, responsibilities an functions under the provision of the

made there under or to the allottees asAct or the Rules and regulatio

per the agreement for sale

Unit and proiect related

The particulars of unit details, e consideration, the amount Paid bY

the complainants, date of Pro sed handing over the possession, delay

period, ifany, have been d following tabular form:

complaint No. 7t17 of 20lB

ted inter se.

Page 2 of 32

Particulars

Name of the proiect "Raheja's Aranya CitY", Sectors

7L&74, Sohna Gurugram

Project area

I Nature ofthe project I Residential Plotted ColonY

I 
DTCP license no.

validity status

registered

79 0f 2014 dated 11.06.2014
valid up to 10.06.2018
25 0f 2072 dated 29.03.2072
valid up to 28.03.2018

Standard Farms Pvt. Ltd and 9
others

"I i.

ii.

5. I Name of licensee

I

loate of approval

I building plans

7. lngna Registered/
I

irot I Registered vide no' 93 of 2017

I I art"a 28.08.20L7

le. I nfne registration v{lid

I lrpto I

27.08.2022
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HARERA
GURUGllAM

complaint No. lllT of 20

Plot no. E- 76

(Page no. 32 of the comPlaint)

377.140 sq. yds.

(Page no. 32 of the comPlaint)

Unit area admeasuring

L7.03.2015

(Page no. 27 of the comPlaint)

Allotment letter

3.2075

no.46 of the comPlaintlmemorandum
understanding

of the complaint)

Date of
tripartite

the complaint)

the Seller shall

rdeavor to give Possession of

and after Providing
necessary infrastructure
road sewer & wqter in the

the Governmenl but subiect to

majeure conditions or

authority's qction, inaction

and reasons beyond

of
to
of

by

rce

or
the

111

13.01.2016I"
I r+. lnrr" of execution

I

I 1 

agreement to sell

Possession clause 4.2 Possession Time and

I Comuensation
I 
v""'r-"---'---

I
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HARERA
GURUGRAM

Complaint No. 1.117 of 201

of
of
'or

lm

by

at
:he

isk

be

to

control of the Seller. However,

seller shqll be entitled
compensation free grace

of six (6) months in cqse

development is not
within the time
mentioned above. ln the even

his failure to toke over Possessio

the plot, provisionallY and

allotted within 30 days

te of intimation in writing
seller, then the same shall I

risk and cost and

be lie athis/her

Rs.50/- per sq.

per month as

per sq. Yards. Of

the entire period of

of the complaint).

{*,;i/
$k{

to sell, the Possession of

allotted unit was suPPosed

offered within a

timeframe of 36 months Pl

months of grace Period. It
matter of fact that the

has not completed the P

which the allotted unit is

be

ent

I'u.

1"""period

l

I
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HARERA
GURUGRAM

Complaint No. 111-7 of 2

and has not obtained

occupation certificate bY

2018. As per agreement to sell,

construction ofthe project is to

completed by March 201-8 whi
not completed till
Accordingly, in the present
the grace period of 6
allowed.

.2078

: - 36 months from date

i.e., 17.03.2015 +

60 of complaint

IUR
Development Link PaYment

(As per applicant ledger

31.08.2015 at Page 60

complaint)

Payment Plan

Occupation certifi

/Completion certifica

months grace periodJ

Rs.\,11.,87 ,774 /-

Due date of possession

I Basic sale considerafi,l

I ur p". BBA at page 321

I tS. lTotal sale consideratipn Rs.\,27,92,9811-

I I 
as per applicant tealer 

I

I [et p.. averment of comPlainant,

Rs.1,05,44,411. /'

I

page no. 9 of complaintl

l"
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B.

5.

ffi HARERA
*"e- GLRUGRAM

Facts of the comPlaint

The complainants have

I. That the comPlainants impression that the resPo

has good market their fake

and pro

"Raheja

in the project

14 Sohna G

complainants

of Rs.L2,79,7

d

8l-

nof

eof

the

Complaint No. 7lL7 of 20

Not offered0ffer of possession

1 month and 5 daYsDelay in handing over

possession till date

filing complaint
22.t0.201.8

submissions: -

Haryana.

advance

acknowledged

receipt. Thereafter, th

number E 7

as well as

were allotted a Plot

in the said

II.

vide all

company.

That after the booking

was executed between

the plot was done an agreement

parties ot 17.03.2075 with to

the purchase of the P for a basic sale Price considerati

17.03.2017, issued bY the resPo

Rs.1,11,87,114/- excl of the other PaYments, in the

the complainants under e subvention scheme ProPosed

lrr.

Page 6 of 32



III.

IV.

HARERA
GURUGRAM

respondent. That as per

plot was to be handed

the booking ofthe plot

respondent a Memori

referred to as " MOU "J v

execution of the agreeme

agreement to sell, the possession of the

er after 36 months from the date of

to sell i.e., 17.03.2018. However, as per

clause 4.2 of the agreeme t in case the possession of the plot was

delayed even after 36 m

compensation at the rate

nths, the respondent was liable to pay

f Rs.50/- per sq. yard of the super area

per month for the perio

That as per the propos( Ltion scheme the respondent had

17.03.2015 itself.

That the complainants furtherance of the purchase of the said

plot, applied for home with Axis Bank for an amount of

Rs.82,9 4,22 6/-. H owever, o tripartite agreement was entered into

ce the layout plan of the proiect was

agreed that in case the po

to the complainants after

Complaint No. 11.17 of 2018

ession ofthe plot was not handed over

um of Understanding (hereinafter

executed between both the parties on

in November 2077, they were entitled

at that point of time

PageT of32

guaranteed premium .o,f.,p.nr"tion @ Rs.6,350/- per sq. yard.



ffi GURUGRAM

VI.

HARERA
Complaint No. 1117 of 201B

different as per the plan proved by the Government. That for the

n of the same, a letter was issued by thepurposes of the clarificati

respondent to Axis Bank the basis of which loan was sanctioned

2.08.2075.vide sanction letter dated

V. That the complainants in nsonance to the payment plan as given

by the respondent has d Rs.1,05,44,477/- till date without any

delay, which amounts to ofthe sale price consideration. The

remaining amount of Rs - is to be paid.

That the complainants

unable to

them or otherwise, the re

after commitment, the r

mentally and financially

condition of the agreem

;o their financial constrains were

installments of the

the respondent citingSE\

d not
II

to pay the EMI's of the

year and after which the

:ondent would buy back the same. That

pondent yet again changed his stance

but has also breached the terms and

nt to sell and MOU dated 17.03.2015,

complainants paying a rld also retain the plot with

wherein the EMI's were n t paid on time resulting into degradation

ofthe cibil score ofthe co lainants.

VII. That the respondent not only harassed the complainants

loan amount. So, they w

the reason but the same er the respondent owing to its

deceitful intentions. Ho r numerous requests by the

Page 8 of 32



ffi GUI?UGRAM

VIII.

HARERA
Complaint No. 1117 of 2018

thereby infringing the ri ts of the innocent buyer's, who have

spent their entire hard ed savings in buying the plot and the

irresponsibility of the ndent becomes abundantly clear by the

fact that the respondent

Real Estate Regulatory A

not even registered its project with

of the Act. The comp

thority as per the mandate of Section 3

nants have given due notice to the

respondent de on of the allotment as per the

terms of the agreeme U. That complainants demand

d to the respondent and the

Axis bank.

the event of

would be @ Rs.50/- per sq. yard per month

of the super

That in furtherance

Estate Regulation and nt Act, the compensation for

delay in d n as agreed, be paid immediately to

the complainants. The

mentioned clause till datr

t calculated as per the above-

shall be paid with an interest @1% per

month from the date on

date of actual payment o

ch the amount becomes due till the

the same. The complainants be granted

Rs.1,00,000/- as legal f incurred in filing of this complaint

together with mental suffered by them due to breach of its

statutory obligations by e respondent.

Page 9 of 32

above, as per section 18(1) of the Real



ffi
C.

4.

5.

D.

6.

HARERA
GURUGRAM

Relief sought by the comp

The complainants have sough following relief(s).

I. To pass an order for efund of Rs.1,11,87,114l- along with

interest thereon @78o/o from the due

date of actual payment, in favour of

pendente lite and fu

date of payment till th
complainants and agai

To pass an order for

the respondent.

nt of penalty for delay as per the

allotment, agreem te of Rs.50/- sq. yard. i.e.,

Rs.15,870/- of the 31 d. per month for the period of

delay in favour of compl

III. Pass an ord

yard. to mi

n of the allotment of the plot.

e cost of the complaint in favour

of the comp

the date of

not to plead guilty.

Reply by the respondent

The respondent contested the mplaint on the following grounds: -

I. That the complaint is ne er maintainable nor tenable and is liable

to be out-rightly The agreement to sell was executed

between the parties prior

provisions laid down

o the enactment of the Act, 2016 and the

the said Act cannot be applied

Complaint No. 1LL7 of 20lB

II.

exerclse o

To award

nof

IV.

and against the respondent.

3,839 /- @ Rs.6,350/- per sq.

oni as per the agreement on

Page 10 of 32



HARERA
GURUGRAM

retrospectively. Although

applicable to the facts of

prejudice and in order

respondent has registe

submitted that the

Haryana Government, To

development of reside
:

That the State Enviror

completion/occuPation rtificate.

That this authority does dot have the iurisdiction to decide on the

as claimed by the complainants. It is

Haryana vide letter dat

Complaint No. 1117 of 2018

e provisions of the Act, 2016 are not

e present case in hand Yet without

avoid complications later on, the

the project with the authority. It is

dent has obtained license from the

and Country Planning department for

/group housing colony.

pact Assessment AuthoritY,

).2013 granted environmental

Further, the Dakshin

'own and Country Planning, HarYana

to the opposite Party vide its

application dated 15.09.2014 to the

rereafter, that vide letter dated

ent company wrote to the Director

ountry Planning for grant of

clearance to

Haryana Bij

that the r

load of 12.8

Ni

nt co

letter dated 11.71.2076

granted in resPonse to

respondent comPany.

27.04.20L7, the respon

General, Town &

IV.

compensation and inte

Page 17 of32

10.03.2016 assured



M GURUGRAM

V.

HARERA
Complaint No. 111-7 of 2018

submitted that in accordahce with section 71 of the Act 2016 read

with Rules 21.(4) and 29lof the rules,201.7, the authority shall

appoint an adjudicating lofficer for holding an inquiry in the

prescribed manner after any person concerned a reasonable

opportunity of being h It is submitted that even otherwise, it

defined in section 2 (aJ ofthe Act2076,is the adjudicating officer

who has the power anc

complainants.

agreement co

dispute reso

event of any
I

That the co

clean hands an

material facts. The

ulterior motive and it is

law. The true and coruect

) That the respondent

immense goodwill, co

re authority to decide the claims of the

for the reason that the

which refers to the

this authority 
f,vith

and concealed the

n filed maliciously with an

rg but a sheer abuse of the process of

cts are as follows: -

a reputed real estate company having

prised of law abiding and peace-loving

persons and has believed in satisfaction of its

customers. The ndent has developed and delivered

several prestigious p

Atharva', and'Raheja

jects such as 'Raheja Atlantis' 'Raheja

edanta' and in most ofthese projects, a

Page 72 of 32



HARERA
GURUGRAM

comp

plans as

nature

and

required.

a short

large number of

taken possession and

formed which are

allottees ofthe

) That the comp

project namely, 'Rah

Sohna, Gurgaon had

application form.

terms and co

) That the com

booked the un

gone wro

market, and they are

highly flimsy and

complainants cannot allowed to succeed.

That despite the

the provisions laid do by law, the government agencies

per

Complaint No. LL17 of 2

have already shifted after

ent welfare associations have 3en

thecare of the day to day needs o

projects.

after checking the veracity o the

L4,

allotment of a plot vide

ts agreed to be bound the

application form. The

theinception

rities are ten

's Aranya City', Sectors 11

to effect

ln

le

plans as and

investors and they

to earn quick

its calculations

in the real

raising untenable and illegal pl n

eess grounds. Such malafide tactics

ndent fulfilling all its obligations

;o

rh

Page 13 of32



HARERA
ffi. GURUGRAM

Complaint No. 1117 of 2018

failed miserably to

facilities such as wa and electricity supply in the sector

where the said pro is being developed. The laying down of

water and electricity ply lines has to be undertaken by the

concerned governm tal authorities and is not within the

power and control of e respondent. The respondent cannot

be held liable on -performance by the concerned

respondent company has even

paid all the including the external

develop concerned authorities.

Howeve cture facilities like 60-meter

wide road connectivity, water

rd to be developed by HUDA

parallelly have no :d.

) Thatthedevelop ip in which the plot allotted

to the complainan

respondent shall hanr

completion subject to

rovide essential basic infrastructure

the due installme

infrastructure facili

providing basic

amount and on availabiliql of

such as sector road and lJilng

infrastructure such 
", 

*rr"" ,J*"r,

electricity etc. as per of the application and agreement to

t due to the above-mentioned conditionssell. It is submitted

Page 14 of 32

governmental

sector roads

and sewage which



ffiHARERA
ffi GTJRUGRnM

these

justice.

7. Copies of all the

record. Their a

decided on the

made by the

furisdiction of the

The authority has comp

to adjudicate the

E.l Territorial

Haryana Real Estate

Gurugram district for all

E.

8.

9.

beyond the

development of the

completed and the

same. The respond

without any fault o

respondent has to

respondent at this

I

As per notification no.7/92

Town and Country Planning

question is situated within

Page 15

Complaint No. 1117 of

e control of the respondent, the

the

the

der

the

vof

township in question has not

ndent cannot be held liable fo

also suffering unnecessarily and

its part. Due to these reasons,

cost overruns without its fault. U

any adverse order

amount to complete

filed and placed

the complaint

and

subject matter

ns given below.

017-1TCP dated 14.12.20U by

Haryana the j nof

Authority, Gurugram shall be

In the present case, the pro

planning area of Gurugram

the

rbe



HARERA

10.

#* GUI?UGRAM

Section 71

the

1.7.

t2.

(1) RCR (Civil), 357 and reite

Page 16 of 32

Therefore, this authority has

with the present complaint.

E.II Subiect-matter

Section 11[ )(aJ ofthe Act,2

responsible to the allottee as

reproduced as hereunder:

ii) The promoter shall-

(o) be responsible for
under the
thereunder or
association of

or the com
authority,

Section

s4(fl ofthe
upon the
this Act and the

Complaint No. ll17 of 201,8

mplete territorial jurisdiction to deal

6 provides that the promoter shall be

agreement for sale. Section 11[ )(a) is

resp o nsi b il iti es and fun cti ons

e rules and regulations made
ent for sale, or to the

conveyance of all
the case may be, to the ollottees,

n of allottees or the competent

obligations cast
and the real estate agents under

thereunder.

the Act quoted above, the authority has

:ide the complaint regarding non-

e promoter leaving aside compensation

adjudicating officer if pursued by the

So, in view ofthe provisions o

complete jurisdiction to d

compliance of obligations by

which is to be decided by th

complainant at a later stage.

Further, the authority has no tch in proceeding with the complaint

in the present matter in view of theand to grant a relief of re

judgement passed by the Ho

and Developers Private Lim

le Apex Court in Newtech Promoters

Vs State of U.P. and Ors. 2021'2022

ted in case of M/s Sana Reqltors Private



13.

HARERA
GURUGRAM

Complaint No. 1.117 of 2018

Limited & other Vs Union of & others SLP (Civil) No. 73005 of

2020 decided on 12.05.202 erein it has been laid down as under:

"86. From the scheme of Act of which a detailed reference has

been made and taking note power of adjudication delineated with
the regulatory authority an adjudicating officer, what linally culls

indicates the distinct expressions likeout is that although the Act
'refund', 'interest', 'penalty' a 'compensotion', a conjoint reading of

ifests that when it comes to refund ofSections 18 and 19 clearly
the amount, and interest on e refund amount, or directing payment

of interest for delayed or penalty and interest
thereon, it is the which has the power to
examine and determine complaint. At the same time,

when it comes to a king the relief of adjudging
compensation and in Sections 12, 14, 18 and 19,

the power to determine,the adjudicating
keeping in view 77 read with Section

72 of the Act. if der Sections 1.2, 14, 1.8 and 1.9

visaged, if extended to the

adjud that, in our view, may intend to expand

wers and functions of the adjudicating

other than

the ambit scope of the
ofJicer u

the Act 201-6."

Hence, in view of the

wers and functions of the adjudicating
that would be against the mandate of

pronouncement of the Hon'ble

Supreme Court in the case n above, the authoritY has the

I seeking refund of the amount and

F. Findingsonthe

F.I. Obiections regarding complainants being investors.

L4. The respondent has taken a d that the complainants are investors

and not consumers, therefore, [ney are not entitled to the protection of

the Act and thereby not entitl to file the complaint under section 31

ofthe AcL The resPondent submitted that the preamble of the Act

protect the interest of consumers of the

by the respondent

states that the Act is enacted

Page 17 of 32

ws



15.

HARERA
ffi- GURUGRAM

real estate sector. The authori observes that the respondent is correct

to protect the interest of consumers ofin stating that the Act is

the real estate sector. It is ed principle of interpretation that

preamble is an introduction of statute and states main aims & objects

of enacting a statute but at the e time preamble cannot be used to

defeat the enacting provisions f the Act. Furthermore, it is pertinent to

note that any aggrieved n: can file a complaint against the

the compl

for ready reference:

"2(d) "allottee
to whom

rcans the person
may be, has

been allotted, sold (t as freehold or leasehold) or
otherwise
who
transfer or otherwise does not include a Person to whom

such ploc apartment or
rent;"

lding, as the case maY be, is given on

ln view of above-mentioned efinition of "allottee" as well as all the

promoter, and includes the Person
the said allotment through sale,

terms and conditions of th buyer's agreement cum Provisional

een promoter and complainants, it is

sJ as the subject unit allotted to them

or regulations made thereund
,t' :

n careful perusal of all the terms

Complaint No. 1117 of 2018

astany provisions ofthe Act or rules

; agreement, it is revealed that

promoter if he contravenes or

and conditions of

allotment letter executed

: and have Paid total Price of

ter towards purchase of unit in the

stage, it is important to stress upon the

rr the Act, the same is reproduced below

crystal clear that theY are allo

Page 18 of 32



t6.

HARERA
M GUI?UGRAM

by the promoter. The conce of investor is not defined or referred in

the Act. As per the definition

be "promoter" and "allottee"

n under section 2 of the Act, there will

d there cannot be a party having a status

of "investor". The Maharash Real Estate Appellate Tribunal in its

no. 0006000000010557 titled as M/sorder dated 29.07.2079 inap

Srushti Sangam Developers

And anr. has also held that

Ltd. Vs. Saruapriya Leasing (P) Lts.

e concept of investor is not defined or

referred in the Act. Thus, the < n of promoter that the allottees

being investors are not entitl

rejected.

between the parties and no ag

provisions ofthe Act or s has been executed inter se parties.

The authority is ofthe view tl the Act nowhere provides, nor can be

so construed, that all previo agreements will be re-written after

coming into force of the Act. erefore, the provisions ofthe Ac! 4ules

read and interpreted harmoniolrsly.and agreement have to be

However, if the Act has pro ded for dealing with certain specific

provisions/situation in a sp c/particular manner, then that situation

with the Act and the rules after the date

Complaint No. 1L17 of 2018

to protection of this Act also stands

will be dealt with in accordanc

Page 19 of 32

F. II Objection regarding
agreement

the jurisdiction to go into the

inter-se in accordance with

of authority w,r.t, buyer's
force ofthe Act,

that the authority is deprived of

of, or rights of the parties

flat buyer's agreement executed



1.7.

HARIRA
M GURUGRAM

of coming into force of the Aci and the rules. Numerous provisions of

the Act save the provisions of agreements made between the buyers

and sellers. The said contenlion has been upheld in the landmark

judgment of Neelkamal Rea\tors Suburban pvt, Ltd. Vs. llOI qnd

others. (W.P 2737 of 2017) df cided on 06.L2.20t7 which provides as

under:

"719. Under the provisions of the delay in handing over the
possession would be the date mentioned in the
agreement for sale entt the promoter and the ollottee

Under the provisions of RERA,prior to its registration
the promoter is given a to revise the date of completion of

tder Section 4. The REM does notproject and
con
the

122. We
REM ar
having
ground the provisions of RERA cannot be

having
t is competent enough to legislate law
etroactive effect. A law can be even

framed to ' exisging contractual rights between
the parties in the larger
in our mind that the Rl

considered opinion
retroactive to some

Complaint No. 1"L17 of 2018

blic interest. We do not have any doubt
. has been framed in the larger public

s,

;led, as Magic Eye Developer Pvt. Ltd.

er dated 17.12.20L9 the Harvana Real

the provisions of the Act ore quasi
in operation and will be applicable to

interest after a thorough and discussion made at the highest
:ee ond Select Committee, which

Vs. Ishwer Singh Dahiyo,in o

Estate Appellate Tribunal has (bserved-

"34. Thus, keeping in view aforesoid discussion, we are of the

of completion. Hence in case of delay in the offer/delivery of
possession as per the and conditions of the agreement for

to the interest/ d elayed p o ssessi o n

ntract between the Jlat purchaser ond

d that above stoted provisions of the
in nature. They may to some extent be
tsi retroactive effect but then on that

sale the allottee shall be e

Page2O of32

challenged. The



HARERA
W* GURUGRAM

charges on the rate of interest as provided in Rule 15
of the rules and one
compensation mention
ignored."

unfair ond unreosonable rate of
in the agreement for sale is liable to be

18. The agreements are sa ct save and except for the provisions

Complaint No. 1117 of 2018

e Act itself. Further, it is noted that the

in the manner that there is no scope

the clauses contained therein.

rv that the charges payable under

e agreed terms and conditions

tion that the same are in

an arbitration clause
on system mentioned in

the two side on 17.03.2015

to dispute resolution between the

which have been abrogated

agreements have been ex

left to the allottee to nego any of

Therefore, the authority is of

various heads shall be paya

of the agreement subject tr

accordance with the plans/p

departments/competent auth

any other Act, rules, statutes,

and are not un lsonable or

F.III Objection
which refers
agreement.

parties. The clause reads as u,

"All or any disputes out or touching upon in relation to
the terms of this Applica
including the interpreta

/Agreement to Sell/ Conveyance Deed
and validity of the terms thereof ond

the respective rights and tions of the parties shall be settled
through arbitration. e arbitration proceedings shall be
governed by the and Conciliation Acl 1996 or any
statutory amendments/
in force. The arbitration

iJications thereof for the time being
shall be held at the ofJice of

the seller in New Delhi a sole arbitrator who shall be appointed
by mutual consent of parties. If there is no consensus on

tor, the matter will be referred to the

rrmissions approved by the respective

rities and are not in contravention of

structions, directions issued thereunder

orbitant in nature.

appointment of the

Page 2l of 32
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20. The respondent contended

application form duly ex

agreed that in the eventuality

provisional booked unit by

adjudicated through arbitrati

opinion that the jurisdiction o

existence of an arbitration cla

noted that section 79 ofthe A

any matter which falls within

Estate Appellate Tribunal. Th

as non-arbitrable seems to be

the provisions of this Act shall

the provisions of any other I

authority puts reliance on catr

Court, particularly in

Mqdhusudhan Reddy & Anr.

held that the remedies provid

in addition to and not in

Consequently the authority

arbitration even if the

arbitration clause. Similarly,

Land Ltd and ors.,

73.07.2077, the National Co

New Delhi (NCDRC) has held

Complaint No. 1LL7 of 2018

concerned court for the me. In case ofany proceeding, reference
itrator subject including any award, theetc. touching upon the

terri toria I j urisd icti o n of Courts shall be Gurgaon as well as of
Punjab and Haryana Hig Court at Chandigarh".

as per the terms & conditions of the

between the parties, it was specifically

f any dispute, if any, with respect to the

e complainants, the same shall be

n mechanism.The authority is of the

the authority cannot be fettered by the

in the buyer's agreement as it may be

bars the jurisdiction of civil courts about

e purview ofthis authority, or the Real

, the intention to render such disputes

lear. Also, section 88 of the Act says that

in addition to and not in derogation of

for the time being in force. Further, the

a of judgments of the Hon'ble Supreme

Seeds Corporation Limited v. M.

012) 2 SCC 506, wherein it has been

under the Consumer Protection Act are

tion of the other laws in force,

uld not be bound to refer parties to

ent between the parties had an

Afiab Singh qnd ors, v. Emaar MGF

cqse no. 701 of 2075 decided on

er Disputes Redressal Commission,

the arbitration clause in agreements

Page 22 of 32
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between the complainant an builders could not circumscribe the

jurisdiction of a consumer fo

2L. While considering the issue o maintainability of a complaint before a

in the fact of an existing arbitrationconsumer forum/commissio

clause in the builder buyer ment, the Hon'ble Supreme Court in

case titled as M/s Emaar M Land Ltd. V. Afiab Singh in revision

of the ove judgements and considering the

rity is of the view that complainants are

petition no. 2629-30/2078

2017 d,ecided on l0.l2.2

NCDRC and as provided

law declared by the

Forum
on re
proceedings under Cot

arbitration agreement
Protection Act is a rem
defect in any goods
allegation in writing

above."

Therefore, in view

provisions of the Act,

of Consumer Protection Act, 1986 as

96 and laid down that complaint under
Consumer Protection , being a special remedy, despite there
being an e proceedings before Consumer

committed by Consumer Forum
'e is reason for not interjecting

Complaint No. 11,1"7 of 2018

in-civil appeal no. 23572-23513 of

has upheld the aforesaid judgement of

f the Constitution of India, the

be binding on all courts within

, the authority is bound by the

Protection Act on the strength an

Act, 1.996. The remedy under Consumer
, provided to a consumer when there is a

services. The complaint means any
de by a complainant has also been

explained in Section 2 ) of the Act. The remedy under the
Consumer Protection
defned under the Act

is confined to complaint by consumer as

or deficiencies caused by a service
provider, the cheap and
consumer which is the

quick remedy has been provided to the
and purpose of the Act as noticed

the territory of India and acr

aforesaid view. The relevanl

Supreme Court is reproducedSupreme Court is reproduced

"25. This Court in the
considered the provisio
well as Arbitration Act, .

22.

the auth

Page23 of32
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well within the right to seek special remedy available in a beneficial

rd of Rs.1,11,87,L14/- along with
pendente lite and thereon @a$o/o from the due
date of paym payment, in favour of
comp nt,

rnt of penalty for delay as per the
ie rate of Rs.50/- sq. yard. i.e.,

sq. yard, per month for the period of

rts intend to withdraw from the

fthe amount paid by them in respect of

subject unit along with at the prescribed rate as provided under

the Act is reproduced below for

tt

Act such as the Consumer Pro

going in for an arbitration. He

this authority has the requisi

and that the dispute does n

necessarily.

Findings on the relief so

G, I To pass an order

"Section 18: - Return of amr
1B(1). If the promoter fails to

other reason,
he shall be liable on

Complaint No. 1117 of 20LB

on Act and RERA Act, 2016 instead of

, we have no hesitation in holding that

jurisdiction to entertain the complaint

require to referred to arbitration

the complainants.

to

be

and comp ensation
olete or is unable to give possession of

an apartment, plot, or building
(a) in accordance with the ofthe agreementfor sale or, as the case

may be, duly completed by date specified therein; or
(b) due to discontinuance of business as o developer on account of

suspension or revocotion e registration under this Act or for any

to the alloaees, in case the allottee
wishes to withdraw from the without prejudice to any other
remedy available, to return amount received by him in respect

os the case may be, with interest

section 18(1) of the Act. Sec.

ready reference.

of that apar-tment, plot,

Page24 of32

To pass an order for
allotmen! agreement
Rs.15,870/- of the
delay in respondenL

project and are seeking return
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at such rate as may be

project, he shall be paid, by
delay, till the handing over
prescribed,"
(Emphasis supplied)

24. Article 4.2 of the agreeme

plot to the purchaser r

date of the

water in the

majeure co

action, ina

the Seller,

possession o.

within 30 days

seller, then the same

25. At the outset, it is relevant to

of the agreement wherein

providing necessary infrastru

compensation in the manner provided under this Act:
Provided that where an

Complaint No. 1117 of 2018

in this behalf including

does not intend to withdraw from the
promoter, interest for every month of
e possession, at such rate as may be

to sell provides for handing over of

vor to give possession of the

six (36) months from the
to sell and after

specially road sewer &

enl but subject to force
t/ Reg ula to ry au tho rity's
ns beyond the control of
shall be entitled for
six (6) months in case

within the time period
his failure to take over

isionally and /or finally allotted
e of intimation in writing by the

/her risk and cost and the

per month as holding charges for
ay,,,.,.,.,..,"

mment on the preset possession clause

possession and is reproduced lflelow:

4.2 Possession Time and mpensation
That the Seller shall sin

e possession has been subjected to

specially road, sewer & water in the

sector by the government, buf subject to force majeure conditions or

thority's action, inaction or omission

providing of necessary

Purchaser shall be lie
shall be liable to pay @

month as cost and the p

per sq. Yards. 0f the plot 
'

the entire period of such

any government/regulatory

Page 25 of 32
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and reason beyond the contro

and incorporation of such con

of the seller. The drafting of this clause

ons are not only vague and uncertain

but so heavily loaded in favo

that even a single default by

of the promoter and against the allottee

plan may make the possessi

allottee in making payment as per the

clause irrelevant for the purpose of

allottee and the commitment te for handing over possession loses its

meaning. The incorporation <

the promoter is just to eva

Complaint No. 1117 of 2018

;u9| ayfause in the agreement to sell by

ility towards timely delivery of

his right accruing after delay

to how the builder has misused

left with no option but to sign on the

agreement to sell, the possession of the

allotted unit was supposed offered within a stipulated timeframe

of 36 months plus 6 months of

respondent has not completer the project in which the allotted unit is

situated and has not obtained

However, the fact cannot be

e occupation certificate by March 2018.

ored that there were circumstances

beyond the control of the ndent which led to delay incompletion

of the project. Accordingly,

months is allowed.

the present case the grace period of 6

period. It is a matter of fact that the

in possession. This is just to cc

his dominant position and d

agreement and the allottee i

dotted lines.dotted lines.

Due date of handing over

period: As per clause 4.2 of t

Page26 of 32
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Complaint No. 111.7 of 2018

27. Admissibility of retund alo with prescribed rate of interest: The

d the amount paid by them at the rate of

tend to withdraw from the project and

complainants are seeking re

180/0. However, the allottees

are seeking refund of the amo nt paid by her in respect ofthe subject

unit with interest at prescri rate as provided under rule 15 of the

rules. Rule 15 has been reprod as under:

- [Proviso to section 12, section 78Rule 75. Prescribed rate of t

and sub-section (4) and (7) of section 791

(1) For the purpose of 12; section 18; and sub-
sections (4) and 1.9, the "interest at the rate
prescribed" sha of India highest marginal cost
of lending ra

Provided
lending

from
28. The legislature

provision ofrule 15 ofthe has determined the prescribed rate of

interest. The rate of inte so by the legislature, is

reasonable and ifthe sai is followed to award the interest, it will

,e of the State Bank of India i.e.,

cost of lending rate fin short, MCLR)

on date i.e., 09.08.2022 is 7 Accordingly, the prescribed rate

interest will be marginal cost lending rate +2o/o i.e.,9.80o/o.

On consideration ofthe ces, the documents, submissions and

based on the findings of the a thority regarding contraventions as per

thority is satisfied that the respondent

AS

of

30.

provisions of rule 28(1), the

Page 27 of 32

benchmark lending roles which the State Bank of lndia may fix

ensure uniform practice in all {he cases.
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is in contravention ofthe pro

within a period of 36 mon

agreement which comes out

concerned, the same is all

Therefore, the due date of

Further, the authority obsen

record from which it

has applied for

what is the sta

mentioned fact,

are well within it

20L6.

31. The occupation certifi

the unit is

respondent/promoter. The a

cannot be expect0d'to wait

allotted unit and for which

Court of India in Ireo Grace

Ors., civil appeal no. 5785 of

Page 28 of 32

the agreement to sell dated

17.03.201,5, the possession o

towards the sale consideratio

Complaint No. lll7 of 2018

ons of the Act. By virtue of clause 4.2 of

rm executed between the parties on

the subject unit was to be delivered

from the date of execution of buyer's

be 77.03.20L8. As far as grace period is

wed for the reasons quoted above.

lng over of possession is 17.09.2018.

there is no document place on

at whether the respondent

on of the project. In view of the above-

tend to withdraw from the proiect and

cate of the project where

still not been obtained by' the

hority is of the view that the allottee

ndlessly for taking possession of the

ey have paid a considerable ampunt

and as observed by Hon'ble Suprleme

PvL Ltd. Vs. Abhishek Khanna &

019, decided on 77.07.2027

sameinviewof section 1B[1) of theAct,
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".... The occupation certificate

clearly amounts to deficiency

lndia & others SLP (Civil) No.

it was observed

refund referred Under

dependent on any
appears that the legislature

: right of refund on demand as an

fails to

tt, plot or building within the time
o g reemen t reg ard I e ss of u nfor e s e en

/Tribunal, which is in either way not
rc buyer, the promoter is under an

on demand with interest at the rate
ng compensation in the

the with.the proviso that if the ollottee
he shall be entitled for

over possession at the rate

r all obligations, responsibilities, and

of the Act of 201,6, or the rules and

to the allottee as per agreement for sale

moter has failed to complete or u4able

accordance with the terms of agreement

the date specified therein. Accordingly,

Complaint No. 11,17 of Z01B

not available even as on date, which

service. The allottees connot be made

to wait indefinitely for of the apartments allotted to them,

the opartments in Phase 1 of thenor can they be bound to
project.,....."

32. Further in the judgement of Hon'ble Supreme Court of India in the

cases of Newtech Promoters Developers Private Limited Vs State

of U.P. and Ors. (supra)

Private Limited & other

in case of M/s Sana Realtors

73005 of2020 decided on L

25. The unqualified
Section 18(1)(a
contingencies

has

uncond
give

stipulated u

manner
does not
interestfor

functions under the provisio

regulations made thereunder

under section 11[ )(a). The p

to give possession ofthe unit i

for sale or duly completed by

Page29 of32

attributable to the

prescribed."

The promoter is responsible
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the amount received by him

rate as may be prescribed.

34. Accordingly, the non-compli

11[ )[a) read with section 18[

is established. As such, the

the promoter is liable to the ottees, as they wish to withdraw from

the project, without prejudice o any other remedy available, to return

respect of the unit with interest at such

Complaint No. 1Ll7 of 20LB

ce of the mandate contained in section

J ofthe Act on the part ofthe respondent

rplainants are entitled to refund of the

entire amount paid by them i t the prescribed rate of interest i.e., @

G.III Pass an order for

G. IV To award of Rs.1,00,

of the complainants

n and DevelopmentJ Rules, 2017 from

re actual date of refund of the amount

rule 16 of the Haryana Rules 201,7 ibid.

tof Rs.20,13,839/- O Rs.6,350/- per sq,

s the cost of the complaint in favour
inst the respondent.

yard. towards compensation as per the agreement on
exercise of option o n of the allotment of the plot.

The complainants are s above mentioned relief w.r.t.

compensation. Hon'ble Supre Court oflndia in civil appeal nos. 6745-

6749 of 2021 titled as M/s N Promoters and Developers Pvt.

Ltd. V/s State of Up & Ors. (t j, has held that an allottee is entitled

to claim compensation & litiga$on charges under sectionsL2,l4,78 and

section 19 which is to be delided by the adjudicating officer as per

section 77 and. the quantum oflcompensation & litigation expense shall

9.80% p.a. (the State Bank of Ir

(MCLR) applicable as on date

rst marginal cost of lending rate

Haryana Real Estate (Regulati

2o/o) as prescribed under rule 15 ofthe

the date of each payment till

within the timelines provided J

Page 30 of 32
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36.

adj udicating officer for

obligations cast upon

authority under

The respo

received

rate of 9

Estate

lt.

lll.

be adjudged by the adju

mentioned in section 72.

jurisdiction to deal with the

legal expenses. Therefore, the

Directions of the authority

Hence, the authority hereby

directions under section

each payment till the ac

The amount paid by

institution under the subr

while refunding the paid-

A period of 90 days is

directions given in this o

would follow.

Complaint No. 1l. L7 of

officer having due regard to the

e adjudicating officer has

mplaints in respect of compensati

mplainants are advised to approa

n&

the

the relief of litigation expenses.

order and issues the foll

Act to ensure complian of

thee function entrusted

refund the

with interest

5 ofthe Haryana

es,2017 from the of

refund ofthe deposited unt.

to the

would be

to the complainants.

to the respondent to comply the

er and failing which legal consequ

unt

the

Page 31
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iv. The planning branch of

enquiry ofthe project an

period of one month of

37. Complaint stands disposed of.

38. File be consigned to registry.

\.1-4--2
(Viiay Kutffar Goyal)

Member
Haryana Real

Dated:09.08.2022

order.

Ure

Complaint No. 111"7 of

e authority is directed to cond

shall submit its detailed report

Chairman
Authority, Gurugram

an

1a

:RA
l$\ .. lr Ax 1,1 t\ ,l

lV-\lVl

g7lr.{*4
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