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sent complaint dated 06.10.2020 has been filed by rhe

rant/allottee under section 31 of the Real Estate (Regulation

and lopment) Act,2076 (in short, the Act) read with rule 28 of the

Real Estate [Regulation and Development) Rules, z0t7 (in
Rules) for violation of section 1 1(a) (a) of the Act wherein it is

prescribed that the promoter shall be responsible for all

Ha

DS, responsibilities and functions as provided under the

lhi- 110001.

J1, 1

obligati

Page 1 of24

Versus

2L, Barkhamba

ORDER



A.

2.

HARERA
GURUGRAM

provision of the Act or the Rules and regulations made re under or

to the allottee as per the agreement for sale executed inter

Unit and proiect related details

The particulars of unit details, sale consideration, the a unt paid by

the complainant, date of proposed handing over the ion, delay

period, if any, have been detailed in the following tabular

42 of2020Complaint No. 3

Sector- 1 0 3Project name and location

Project area

ResidentialNature of the project

32 of 20tZ date:d 1,2.04.2
11 

^A 
1i)A

12 valid up

Chemicals

Registered
Vide registration no. 16

01,.04.2AD valirC up to 30
2019 dat

1,1.2021,

details

G

24 of coxure 4,

Unit no. lh,

=.lt'

1940 sq. ft.

annexure 4,p9.24 of

Unit measuring

Date of execution of, flat buYer
agreement

{ 93,51,343.20,r-Basic sale consideration as Per
BBA at page24 of complaint.

< r,01,97 ,716.20 l-Total sale consideration as Per
customer ledger dated
rc.A7.2019 at page 59 of

<81,82,289 /-Total amount paid bY the
complainant as per customer
ledger dated 16.07 .2079 at Page
59 of complaint.
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DTCP license no. and validitY
statu s

M/s Identity Buildtech

03.06.2013

annexure 4,pe.2Lof
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3.

HAR
GURU complainr No. 3142 of 2020

Clause 31.

37. The developer shall offer possession
of the unit any time, within a period of
48 months from the date of execution
of the agreementorwithin48 months
from the date of obtaining all the
required sanctions and approval
necessary for commencement of
construction, whichever ls later
subject to timely payment of all dues by
buyer and subject to force majeure
circumstances as described in clause 32"

rther, there shall be a grace period of
months allowed to the developer

and above the period of  B
hs as above in offering the

possession of the unit.

(Emphasis supplied)

nexure 4,p9.31 of complai
ate of commencement of

18.0 5.20

59o

13

03.L2.2017

fNote: 48 months from date of
rent i.e., 03.06.2013 being later

months grace period allowed being

lay in handing c

ssession till the date of fi
this complaint i.e.,

.10.2020

ths 3 days

:e of legal notice served to
e complainant for refund of

05.r2.2019

65 of complaint
ffer of possession

of the project Ongoing

pation certificate Not Obtained

Facts the complaint

the complaint on the following facts:The co lainant has pleaded

Page 3 of24

as per customer
dated 16.07.2019

date ofpossession
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The respondent company M/s. Identity Buildtec

advertised for construction of world class

apartment/group housing project called "Ansal Highlr

Sector - 103, Gurgaon to be constructed on 11.7 acres

The complainant applied to the respondent throug

dated 08th f une 2012 for allotment of a flat (unit) in

the respondent "Ansals Highland Park". Along with th

dated O8th fune 201,2, the.complainant also did a

complainant and the respondent herein on the

conditions laid down by the respondent.

e. The clause 31 of the apartment buyer's a

03.06.2013 provided that the possession of the unit/

the complainant herein would be allotted to the ap

48 months of making the application to the respond

any reason the respondent would not be able t

b.

Rs.7,00,000/- to the respondent throug)h two

Rs.3,00,0 0O /- and Rs.4,00,000/- each respecttvely.

The complainant thereafter kept approachirrg the

inquire about the status of the complainant's appli

respondent kept on ignoring and kept delaying the ex

buyer's agreement.

d. Finally, after a lot of follbwing up.' by ,.the com

respondent allotted unit bearing number GLSGW-120

area of 1,940 sq. ft. with a total sale cons

Rs.1,01,24,7 43.20 to the complainant. Threreafte

buyer's agreement on 03.06.2013 was executed

possession of the unit allotted to the applican

Page 4 of24
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Complaint No. 3142 of 2020

pre ibed period of 48 months, then the grace period of maximum

6 onths would be allowed to extend the time limit to deliver the

po

Th

ession of the allotted flat/unit.

clause 37 of the apartment buyer's agreement dated

ob'

201,3 further provided assured returns @Rs.5/- per sq. ft per

th on super area for any delay in offering possession of the unit

entioned in clause 31 of the agreement.

uant to the apartment buyer's agreement dated 03.06.201,3,

B0o/o of the sale consideration amount was paid by the

CO plainant as and when demanded by the respondent.

as per the apartment buyer's agreement/allotment letter the

ssion of the unit in question was to be handed lastly by June

, however at that time the construction of the project

pletion.

03.

mo

AS

Pu

the

an

Th

not

the

uni

05.:

h.

:omplainant herein applieA fpi, housing loan from HDFC Bank

secured the same with the total loan amount of Rs.70,00,000/-

complainant ended up paying in total Rs. 81,82,289.45 out of

total salle consideration amount of Rs.1,01,,24,743.20. Morethe

tha

Th

po

20

co

T

nei

after repeated visits by the complainant the respondent has

er offered handing over of the possession nor any satisfactory

rep is given in this regard.

k. Le with no other alternative, the complainant got sent a legal

respondent claiming the refund ofdated 05.12.2019 to the

mount that was duped by the respondent in lieu of selling the

in the project of the respondent. To the said legal notice dated

2.20L9, the respondent replied that the delay in providing the

ression of the unit allotted to the complainant is only because

Page 5 of24
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the unit in question with the view to reside in the sa

that however what she got in return by the hands of th

was only harassment as the respondent not only

project, however even as on date the project in fa

completion despite the unit was promised to lbe given

by the respondent.

n. That due to the above said default on the part of the

not handing oVef ttre possession of the unit in questi

time as promised, the complainant has been put to

burden as they have at once parted with all their

monies and are now running from pillar to po

possession of the unit.

That further in addition to the financial burden the

had to suffer because of the default on the hands of th

the complainant and her family have also been expo

HARERA
GURUGt?AM

of force majeure conditions. The respondent blamed

the Hon'ble National Green Tribunal as well as demo

the delay in construction.

l. Today, in February 2020 the complainant is still wit

of offer of possession even after the lapse of good 3.8 y

fune 201,6 fdate of offering possessionJ to February

the respondent is liable to refund the entire amount r

respondent from the complainant in lieu of selling th

complainant and further pay interest @ 249/o on th

amount to the complainant,

m. It is worth mentioning here that the complainant h

o.

torture and harassment at the hands of the responde

Page 6 of24
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int rest.

b. Co pensation and litigation expenses.

On th date of hearing the authority explained to the

bei

on

mo

nei

Ho

dis

Complaint No. 3142 of 2020

plainant faced in following up with the respondent for the

ion of the unit booked by investing lots of time and efforts.

ther the default today of the respondent, the complainant is

g left with no other alternative but to file the present litigation

which the complainant has to again spend their time and

ies. Though no monetary compensation can justify the

sment the complainant has faced, however it is humbly

ed from this hon'ble forum to grant compensation to the

plainantt as provided under the Act.

her maintainable nor tenable by both law and facts before this.

'ble Authority; hence, the present complaint is liable to be

e of action to file the present complaint. The present complaint

issed on this ground alone.

b. t even otherwise, the Complainant has no locus-standi and

HAR RA
GUl?U

Fu

T

ught b5r the complainant:

plainant. has sought following reliefs:

a. Re nd entire amount paid by, the complainant along with the

respon ents/promoter about the contravention as alleged to have been

ed in relation to section 11(4) (a) of the Act to plead guilty or

ead guilty.

Reply the respondent

The res ndent has contested the complaint on the following grounds:

a. Th t the present complaint is neither maintainable nor tenable by

bo law and facts. It is submitted that the present complaint is

CA

PageT of24
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is based on an erroneous interpretation of the provisi

as well as an incorrect understanding of the terms an

of the Apartment Buyer's Agreement dated 03.06.201

evident from the submissions made in the following

the reply.

c. That the respondent is a Public Limited Company regi

the companies Act, L956, having its registered o

Indraprakash, 21 Barakhamba Road, New Delhi-1

present reply is being filed by the respondent thro
.:-..: ...:)l)

d.

esentati;U $a*.a Mr. Vaibhav Chau

authority letter is attached herewith. The a.bove sa

related to license no.32 of 2012 dated 12.04.201,2, t

the Director General, Town & Country Planni

Chandigarh IDGTCP) over the land meaSuring an a

acres falling in the revenue estates of villagtl Tikam

Gurugram and is the part of Sector-103 of Gurug

Urban Development PIan-2021,. The land under the

named "Ansals Highland Park" is owned blr develo

owned subsidiary company named M/s ldenti.ty Buil

(ldentity) and M/s Agro Gold Chemicals Pvt. Ltd. (A

their registered offices at B-1,/1,345, Vasant Kunj,

110070.

The building plans of the project have been app

Director General, Town & Country Planning, Harya

vide memo No. ZP-851IAD(RA)/201,3/36610 dat

Thereafter, the respondent, named, Ansal Housing &

Limited was granted the approval of Fire Fighting Sch

Complaint No. 3 42 of2020

of the Act

conditions

, as shall be

ragraphs of

red under

ce at 606,

0001. The

gh its duly

hary whose

d project is

ved from

Haryana,

of L1,.70

ura, District

m-Manesar

said project

s wholly

Pvt. Ltd.,

CPL) having

New Delhi-

ved by the

Chandigarh

1,6.04.2013.

onstruction

me from the
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Safety Point of view of the Housing colony measurin g 1L.70

by the Director, Haryana Fire Service, Chandigarh.

relief sought in the complaint by the complainant is based on

and frivolous grounds; thus, is not entitled to any

cretionary relief from this Hon'ble Authority, as the person not.

ing with clean hands may be thrown out without going into the

rits of the case.

t the complainant approached the respondent through an

lication dated 0B.06.2Oiiifoorthe purchase of an independenr

t in its upcoming residUfitial project "Ansars Highland park"

ted in sector-103, village,Tikampur, Gurugram. It is submitted

t the complainant prior to approaching the respondent, had

ducted extensive and independent enquiries regarding the

ject and it was only after the complainant was fully satisfied

regard to all aspects of the project, including but not limited to

capacity of the respondent to undertake development of the

e, that the complainant took an independent and informecl

sion to purchase the unit, un-influenced in any manner by the

ndent.

t6.2012 applied to the respondent for provisional allotment of

it in the project. The complainant, in pursuance of the aforesaid

lication form, was allotted an independent unit bearing no.

GW-1205, admeasuring 7940 sq. ft. in the project, namely,

als Highland Park, situated at Sector-103, Gurugram. The

plainant consciously and willfully opted for a construction

plan for remittance of the sale consideration for the unit in

ot' t thereafter, the complainant vide application form dated

08.

au

ap

G

A

CO,

lin

Page 9 of24
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question and further represented to the responde

complainant shall remit every instalment on time

payment schedule. The respondent had no reason to

bonafide of the complainant. The complainant furthep

be bound by the terms and conditions of the Applicati

the agreement as well.

h. That despite there being a number of defaulters in the

respondent itself infused fuhds into the project and I

i ';';": i'i 
I

developed the project ip,.fiiit$[bn. It is also submi
-r--- L ,

construction work of the project is swing on fulll mode

will be completed within prescribed time perir:d had

force majeure.

That without prejudice to the aforesaid and the

respondent, it is submitted that the respondent would

over the possession to the complainant within, time h

no force majeure circumstances beyond the co

respondent, there had been several circumstances

absolutely beyond and out of control of the respon

orders dated rc.A7.2012],' 37.07.2012 and 2t.08.

Hon'ble Punjab & Haryana High Court duly passed

petition no. 20032 of 2008 through which the shucki

of water was banned which is the backbone of

process, simultaneously orders at different dates

Hon'ble National Green Tribunal restraining

excavation work causing air quality index being

harmful to the public at large without admitting any li

from these the demonetization is also one of the

Page 10 of24
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del in giving possession to the home buyers as demonetization

ca ed abrupt. stoppage of work in many projects. The payments

ially to workers to only hy liquid cash. The sudden restriction

on ithdrawals led the respondent unable to cope with the labour

ure. However, the respondent is carrying its business in letter

j. Tha

spirit of agreement as rlvell as in compliance of other local

es of Haryana Governmufr, r, well as Government of Haryana

Centre Government, aslthe case may be.
I l,

aterial facts and proceedings which has direct bearing on the

maintainability of purported complaint and if there had been

osure of these material facts and proceedings the question of

rtaining the present complaint would have not arising in view

:, it is submitted that tlie complaint is not maintainable or
I

ble under the eyes of llaw, as the complainant have not

oached the hon'ble authority with clean hands and have not

osed the true and material facts relates to this case of

plaint. The complainant,,thus, have approached the hon'ble
t:

Lority with tinclean hands and have suppressed and concealed

VC

di

en

SA

titl

oft case law titled as S.P. Chengalvaraya Naidu Vs. Jagan Nath

in 7994 (1) SCC Page-7 in which the Hon'ble Apex Court

of e land opined that non-disclosure of material facts and

doc ments amounts to a frau[ on not only the opposite party, but

upon the Hon'ble adjudfcating officer and subsequently theal

view was taken by even Hon'ble National Commission in case

as Tata Motors Vs. Baba Huzoor Maharaj bearing RP

N 562 of 2072 decided on 25.09.2073.

Page 11 of24
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l.

That without admitting or acknowledging the truth

the allegations advanced by the complainant and with

to the contentions of the respondent, it is respectfu

that the provisions of the Act are not retrospective i

provisions of the Act cannot undo or modify the

agreement duly executed prior to coming into effect

further submitted that merely because the Act appli

projects which registered with the authority, the Act

to be operating retrospectively. The provisions of

upon by the complainant seeking interest canLnot be

in derogation and ignorance of the provisions of thrin derogation and ignorance of the provisions of the

is further submitted that the interest for the

demanded by the complainant is beyond thel scope

agreement. The complainant cannot demrand an

compensation beyond the terms and conditions incor

agreement. However, in view of the law qs laid down

Bombay High Court in Ca

#

in Case titled as Neelka

Suburban Pvt. Ltd. Vs. Union of India published in

(C) 298, the liberty to the promoters/developers h

U /s a to intimate fresh date of offer of posses;sion wh
::t.t:

the provision of section 3 of RERA Act as it was op

Act named RERA is having prospective e

retrospective. Para No. 86 and 1L9 of the above sai

very much relevant in this regard.

It is further submitted that the interest for the

demanded by the complainant is beyond the scope

agreement. The complainant cannot demand an

Complaint No. I42 of 2020

d

r legaliry of

t prejudice

y submitted

nature. The

terms of an

the Act. It is

to ongoing

nnot be said

e Act relied

lled in to aid

ment. It

leged delay

f the buyer's

interest or

rated in the

the Hon'ble

I Realtors

018(1) RCR

r been given

le complying

that the said

instead of

citation are

lleged delay

f the buyer's

interest or
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co

ag

pensation beyond the terms and conditions incorporated in the

m. Th t without prejudice to the contentions of the respondent, it is
SU

co

mitted that the present complaint is barred by limitation. The

plainant has alleged that due date of possession in respect of

th said unit was ]une 201,6, and therefore, no cause of action is

ari

is

jur

relr

RE

n in favour of the complainant, and thus, the present complaint

rred by law of li4itation and the hon'ble authority lacks

sdiction" It is also a conceded and admitted fact that the project

ted to the present compjiaint has already been registered with

and more than 250 buyers have already been settled,

m ning to say that demands of more than 250 buyers have duly

ho

au

n satisfiedly', special window for affordable and mid income

sing ISWAMIH) investment fund, and as such the hon'ble

ority also.lacks j urisdiction.

ment.

n. t several allottees, including the complainant has defaulted in

ely remittance of payment of instalment which was an essential,

T

ti

an

p

at

a

:ial and an indispensable requirement for conceptualization

development of the project in question. Furthermore, when the

posed allottees defaulted in their payment as per schedule

ed upon, the failure has a cascading effecting on the operation

the cost for proper execution of the project increase

ex nentially whereas enormous business losses befall upon the

res ndent. The respondent, despite default of several allottees

ha

in

e diligently and earnest pursued the development of the project

uestion and has constructed the project in question as

itiously as possible. It is further submitted that thee

Page 13 of24



ffi
ffi
iFn! trqi

HARERA
GUl?UGRAM

o.

respondent had applied for registration with the au

said project by giving afresh date for offering of

however, in this case the complainant has already bee

possession by the respondent. It is evident from

sequence of events, that no illegality can be attrib

respondent. The allegations levelled by the complain

baseless. Thus, it is most respectfully submitted that

complaint deserves to be dismisspd at the very thresh

That, it would be relevanklq m.ention here in case

Abhishek Mohan Gupta Vs, Mis lreo Grace Real

complaint No.2044 of 2078, date of first hearing

decided on 12.0'3.2019 by,:ithe'hon'ble authority, in

was held by.th'e hon'ble authorify came 'atioss that

13.3 the respondent has agreed to offer the possessio

apartment within a period of,4?;,months frOm the dat

of building plans and/or fulfilment of'r preconditi

thereunder + 180 days 
-gratb 

period. The building

project in question was approved on23.07.201,3 whic

precondition under clause 17[iv) that respondent s

clearance from Ministry of Environment and Forest, G

India before starting construction of project. l'he said

clearance for the project in question was granted o

containing a pre-condition of obtaining fire safe

approved by fire department before starting cons

respondent obtained the said approval on 27.1,1,.201

the due date of possession comes out to be 27.1'1.

Page L4 of24
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session has been delayed by 3 months and 13 days till the date

ecision..,."

f all the documents have been filed and placed on record. The

city is not in dispute. Hence, the complaint can be decided on

of theses undisputed documents.

ion of the authority

of

Copies

authen

the basi

Jurisdi

The au

jurisd

below.

E.I. Ter

As per

Town a

Distric

deal wi

E.lI. Su

Section

Sr

ority observed that it has territorial as

on to adjudicate the present complaint

well as subject matter

for the reasons given

otification no, t/92,/2q1,7"1TCP dated 14.12.2017 issued by

d Country. Planning Department, the,jurisdiction of Real Estate

itorial iurisdiction

ed as hereunder:

Regulat ry Authority, Gurugram shall be entire Gurugram District for

all pu se with offices situated in Gurugram. In the present case, the

project n question iS Situated within the planning area of Gurugram

therefore this authority has complete territorial jurisdiction to

the present complaint.

ject matter iurisdiction
1(al[a) of the Act, 201.6 provides that the promoter shall be

respons,

reprodu

ble to the allottee as per agreement for sale. Section 1,1,(4)[a) is

77

( The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
er the provisions of this Act or the rules and regulations made

nder or to the allottees os per the agreement for sale, or to the
iation of allottees, as the case may be, till the conveyance of all

apartments, plots or buildings, as the case may be, to the allottees,

Page 15 of24
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or the common areas to the association of allottees or the com

authority, as the case maY be;

Section S4-Functions of the Authority:
34(fl of the Act provides to ensure compliance of the obliga
upon the promoters, the allottees and the real estate agents
Act and the rules and regulations made thereunder.

11. So, in view of the provisions of the Act quoted above, the a

complete jurisdiction to decide the complaint regarding no

of obligations by the promoter as per provisions of sectio

the Act leaving aside compensation which is to be d

adjudicating officer if pursued by thg cotnplainant at a late

12. Further, the authority has no hithi$rproceeding with the c

to grant a relief of refund i4 the pre..g,.gnt matter in view of

passed by the Hon'ble Apex Court in NeWtech Promoters an

Private Limited Vs State of U.P. and Ors." SCC Online SC 1

11.11.2021 wherein it has been laid down as under:

"86. From the scheme of the Act of which a detailed reference
made and taking note of power of qdiudication delineated
regulatory authorily and adjudieatiig office1, whnt finally cu

that although the Act indicates tihe distinCt expressions like
'interest', 'penalty' and'compensation', a conioint reading of
L8 and 19 clearly manifesti.that ilhen it comes to refund
amottnt, and interest on the refln( amq|ln,ltt or dtrecting pa.

interest for deiilaybd delivery .of pilssession, or p'enalty and i
thereon, it is the regulotoiy uuthoriqt which hai the power to e:

and determine the outcome of a complaint. At the some time,

comes to a question of seeking the relief of adiudging compt

13.

and interest thereon under Sections L2, L4, 1B and 1-9, the adj
officer exclusively has the power to determine, keeping in
collective reading of Section 7L read with Section 72 of the A

adjudication under Sections 72, 74, 18 and 19

compensation as envisaged, if extended to the adiudicating
prayed that, in our view, may intend to expand the ambit and
the powers and functions of the adiudicating officer under
and that would be against the mandate of the Act 2076."

Furthermore, the said view has been reiterated by the Divi

Hon'ble Punjab and Haryana High Court in"Ramprastha P

Page 16 of24
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Pvt. Ltd. Versus llnion of India and others dated

22 in cwP bearing no. 6688 of 20zl.The relevant paras of the

above id judgment reads as under:

3) The Supreme court has already decided on the issue pertaining
the competence/power of the Authority to direct refund of the
)unt, interest on the refund amount ond/or directing payment of
rest for delayed delivery of possession or penatty and interest

ereupon being within the jurisdiction of the Authority under section
of the 201.6 Act. Hence any provision to the contrary under the

les would be inconsequential. The supreme court having rured on
competence of the Authority and maintainability of the-complaint

the Authority underS

) The substantive provisio,n of thi Act hoving been interpreted by
Supreme Court, the Rules have'to be in tandem with the

ntive Act.
i) In light ,cf the pronouncement of the Supreme court in the matter
'i, /^ 

^I 
^-.-L^ -l- n--^-^- - L - -- . \ , ,M/s Newtech Promoters (supra), the submission of the petitioner to

it outcome of the SLP filed against the judgment in CWp No.38144
2018, passed by this Court, fails to impress upon us. The counsel

'esenting the parties very fairly concede that the issue in question
atready beent decided Wtne iuprr^, Cour,L The prayer'made in
complaint'as extracted in thb impugned orders by thi Real Estate
ulatory Authority fatt within the retief pertaining to refund of the

t; inl.erest on the refund amount or directing payment of
for delayed delivery of possession. The power of odjudication

d determin,a"!ion for the said relief is conferred upon the Regulatory
thority itself,aid not upon the Adjudic,ating )fficer."
n view of the authoritative pronouncement of the Hon'ble:

Court in the matter of M/s Newtech Promoters and

Private Limited Vs State of U.P. and Ors. (supra), and the

Divisio Bench of Hon'ble Punjab and Haryana High Court in
,,RO Promoter and Developers Pvt. Ltd. Versus llnion of
India a others. (supra), the authority has the jurisdiction to entertain

a compl nt seeking refund of the amount and interest on the refund

amoun

a

A

Hence,

Suprem

F. Findi on the relief sought by the complainant
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to enter into the scibps:,,[f'gr,pmission of the complaint under



F.I. Refund entire amount paid by the complainant alo

interest.

15. In the present complaint, the complainant intends to withd

project and are seeking return of the amount paid by them

subject unit along with interest at the prescribed rate as p

section 1B(1) of the Act. sec. 1B[1) of the Act is rerprodu

ready reference:

"section 78: 'Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give pos:

of an apartment, Plot, or building.-
(a)in accordance with the terms of thb agreementfor sale or,

HARERA
ffiGURUGI?AM

prescribed."

case may be, duly coiptet:eil iy't.4, doi" specified therein; or
(b)due to discontinuance of 

,ltis,.!1ts.i,ies7;as 
a.deueloper o.n acco

suspens ion or teuocation b7 tne reg:ixratidn"under this Act
any other reason,

he shall be liable on demand to the allottees, in c'ase the a

wishes to withdraw from the proiect, without preiuQice to any

remedy available, to return the amount received by him in rt
of that apartment, plot, building, as the case may be, with in
it such' rate airsi 

-m'ay 
be prescribed in this 'behalf in

compensation in the manner aLs provided under this Act:

Provided thatwhere an ollottee does not intend tb withdraw
project, he shall be paid, by the prom,oter, interest for every m

delay, till the handing oivei af'.the io'siession, at such rate as

16.
(Emphosis.sunl!e.d) 

-
Clause 31 of the BBA datedi03.06.201'3 provides for the ha

possession and is reproduced below for the reference:

"37. The developer shall offer possession of the unit ony time,

a period of 48 months from the date of execution ol'the ag

or within 48 months from the date of obtaining all the
sanctions and approval necessary for commencem
construction, whichever is later subiect to timely payment

dues by buyer and subiect to force maieure circumstances as

in clause 32. Further, there shall be a grace period of 6
allowed to the developer over and above the period of 48
as above in offering the possession of the Llnit."

1,7. At the outset, it is relevant to comment on the pre-set poss

of the agreement wherein the possession has been subject

2 of 2020Complaint No. 31

i 1 :; l
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ided under

below for
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of te and conditions of this agreement and application, and the
compl nt not being in default under any provisions of this agreement
and co pliance with all provisions, formalities and documentation as

prescri by the promoter. The drafting of this clause and
incorpo ation of such conditions are not only vague and uncertain but

y loaded in favour of the promoter and against the allottee that
single default by the a[ottee in fulfilling formalities and

docume tations etc. as presqr: a uy the promoter may make the

so heav

even a

possess

commi

incorpo

promo

dotted li

Admissi

over the

03.06.20

Since in

n clau:;e irrelevant for-
...',

nt,yftr*'tt1e purpose of allottee and the
ent date for handing or sion loses its meaning. The

subject nit and to deprive the allottee of his right accruing after delay
in po ion. This is just to comment as to how the builder has misused
his d

agree

tion ol' such clause in the flat buyer agreement by the
are just to evade the liability towards timely delivery of

nant position and drafted such mischievous clause in the
rt and the allottee is left with no option but to sign on the

es.

ility of grace period: The promoter has proposed to hand

ossession of the apartment within a period of 48 months plus
6 month from date of agreement or from the date of approvals required
for the c mmencement of construction which whichever is later. The

of possession is calculated from the date of agreement i.e.,

3 being later. The period of 48 months expired on 03.06 .2017.
r€ preseht matter the BBA incorporates unqualified reason for

due da

grace pe iod/extended period of 6 months in the possession clause

accordi y, the grace period of 6 months is allowed to the promoter
being un ualified.
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Admissibility of refund along with prescribed rate of

complainant is seeking refund the amount paid alongwith

prescribed rate. However, the allottee intend to withd

project and are seeking refund of the amount paid by the

the subject unit with interest at prescribed rate as provid

15 of the rules. Rule 15 has been reproduced as under:

"Rule 75. Prescribed rate of interest- [Proviso to s
section 78 and sub-section (4) and subsection (7) of
(1) For the purpose of prgni.po to section L2; section 78;

sections (4) and (7) of seitioh:i9J:,the ltinterest at the rate

rate (MCLR) is not fn us,+ir.shalt.lp replaced by such be

lendinq rates which the Stqte Bank of India may fix from timlending rates which the

for leidfng tu the general public." 
-

19. The legislature in its wisdom in the subordinate legisla

provision of rule 15 of the rules, has determined the p

18.

shall be the State Bank of India highest marginal cost of
+2%0.:

Provided that in case the State Bank of India marginal cost

interest. The rate of interest so determined by the

reasonable and if the said rule is followed to

ensure uniform practice in all the cases.

20. Consequently, as per website of the State Bank

https://sbi,co.in, the marginal cost of lending rate [in sh

on date i.e., 06.07.2022 is 7.50%. Accordingly, the pres

interest will be marginal c'ost of lending rate +2o/o i.e., 9.5

21,. Keeping in view the fact that the allottee complai

withdraw from the project and demanding return o

received by the promoter in respect of the unit with inte

of the promoter to complete or inability to give possessio

accordance with the terms of agreement for sale or duly

the date specified therein. The matter is covered under s
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22. The

e

HAR
GUR Complaint No. 3 j.42 of Z0Z0

the A of 20L6. The due date of possession as per agreement for sale as
menti ed in the table above is 03.1,2.2017 and there is delay of 2 years
10 mo ths 3 days on the date of filing of the complaint.

upation certificate/completion certificate of the project where
the un t is situated has still not been obtained by the respondent_
prom . The authority is of the view that the allottee cannot be

to wait endlessly for taking possession of the allotted unit and
ch he lhas paid a considerabre amount towards the sale

consid tion and as obser ,Iffir'ble supreme court of India in
Ireo Realtech pvt, Ltd.li;l/fnir hek Khanna & ors., civit appeat

i'"

no. 57, of 2019, decided on 11.07.2021.

J _J _)1.:1i- tve. . ..v vt.v9999Jnnlt be 1m3de t! wait indefihtirty' fi, |fo]session iy ,n,
partments allotted to them, nor can they be bound to take the
partment,s in Phase 1 of the project......,,,

23. Further in the judgement bf the Hon'ble suprerne court of India in the
ewtech Promoters and Developers private Limited vs state of.

ors. fsr"rpra) reiterated in case of M/s Sana Realtors private

othervs,union of India&othersSLp (civil) No. 13005 of 2020
n 1,2.05.2022. itwas observed

The unqualified right of the alrottee to seek refund referred
er section l's(r)(a) and se'ction Dp) of the Act is not
zndent on any contingencies or stipurations thereof, It appears
t the legislature has consciousry provided this right o1r:esund
lemand es on unconditionar absorute right to the ailottee, tf the
noter fails to give possession of the apartment, ptot or building
in the time stipulated under the terms of the agreement
rdless of unforeseen events or stay orders of the

rt/Tribunal, which is in either way not attributable to the

for

CASCS O

U.P. an

Limited

decided

all, ttee/home buyer, the promoter is under an obligation to
nd the qmount on demand with interest at the rate prescribedre
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by the state Government including compensation in the mant

jrovided under the Act with the proviso that if the allottee d

notwishtowithdrawfromtheproject,heshallbeentitled
interest for the period of delay tilt handing over possession at

rate prescribed.

24. The promoter is responsible for all obligations, respons

functions under the provisions of the Act of 20L6, or

regulations made thereunder or to the allottee as per agree

under section 1,1,(4)[aJ. The promoter has failed to compl

to give possession of the unit in accordance with the terms
t,- A ^

for sale or duly completed by the date specified the'rein. A

promoter is liable to the allottee, as the allottee wishes

from the project, without prejudice to any other remedl

return the amount received by him in respect of the unit

25.

at such rate as maY be Prescribed'at sucn rate as may De IJI esLr IUtrLr'

This is without prejudice to any other remedy av'ailable

including compensation for which allottee may lflile an a

adjudging compensation with the adjudicating officer und

&72 read with section 31[1) of the Act of 20L6'i1J of the Act of ,

26. The authority hereby directs the promoter to retu

received by him i.e., Rs. BL,B2,2P9/- with interest at the

[the State Bank of Indiaihighest'rnaiginal costiof lendin

applicable as on date +Zo/oJ as prescribed under rule L5

Real Estate [Regulation and DevelopmentJ Rules, 201,7

each payment till the actual date of refund of the amo

timelines provided in rule L6 of the Haryana Rules2017

F.II. Compensation and litigation expenses'

42 of2020Complaint No. 3

ilities, and

e rules and

ent for sale

te or unable

f agreement

rdingly, the

withdraw

available, to

ith interest

the allottee

plication for

sections 7L

the amount

ate of 9.50o/o

rate IMCLR)

the Haryana

m the date of

nt within the

id.
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28.

29. Complain stands disposed of.
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27. The co plainant in the aforesaid relief is seeking relief w.r.t

in civil appeal rirled
compen tion. Hon'ble Supreme Court of India
as M/s wtech Promoters and Deveropers pvt. Ltd. v/s state of up &
Ors. [Ci il appeal nos. 6745 -6749 of 2021, decided on rl.rL.z\21J, has
held tha an allottee is entitled to claim compensation under sections

GUl?U

HAR RA

12, 'J.4,

officer

adjudg

mentio

the auth

follow.

AM

B and section 19 which is to be decided by rhe adjudicaring

jurisdict n to deal with thdfffiffinB in respect of compensation.
Therefo , the c.mplainant is advised to approach the adjudicating
officer fo seeking the relief of compensation.

Directio of the authority
Hence, e autho.ity hereby passes this order and issue the following
direction under section 37 of the Act to ensure compliance of

casted upon the promoter as per the functions entrusted to
ty underr section 3 (fJ:

obligatio

i. The

per section 71. and the quantum of compensation shall be
by the adjudicatiqs gfffi.h.aving due regard to rhe factors
d in section 72. ,T,ffe.aajuaicating officer has excrusive

ponde,t/promoter is directed to refund the entire amount
1',82,289 /- paid by the comprainants arong with prescribed
interest @ 9.50o/o p.a. as prescribed under rure 15 of the

of Rs.

rate

the d

amou

ii. A peri

directi

would

ns given in this

Harya a Real Estate (Regulation & Development) Rules, 20 17 from
te of each payment till the date of refund of the deposited
t.

of 90 days is given to the respondent to comply with the

order and failing which legal consequences



Member

Dated: 06.07

to registry.

Real Estate Regulatory Authority, Gu
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(Viiay Kumar Goyal) (Dr. K.K.
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