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B3 RARKEDRIEI |

1. The present complaint dated 10.03.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation of

Complaint No.1153 of 2021

section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottees as per the flat
buyer's agreement executed inter se them,

2.  The particulars of the pru,jgﬂ;;l;he details of sale consideration,
the amount paid by t 1 ,jﬂ : i] ants, date of proposed

Lr"

handing over the poss ,. ".-. neriod, if any, have been

{}
i ctor-a67A,
projed

Projed "ﬂ I' IilE"EIE s

Z.
3. | RERA '!'Fr Registered vide
registere "T-_l‘*" ‘;‘F on no. 336 of
' dated 27.10.2017
4. | RERA regish .FL.“?"H : f_.f'l-j-"r
5. | Nature of the projeet I - | Residential plotted colony

6. | DTCP license no. 21 of 201 1 dated 24.03.2011
DTCP license Alidily St 25.05. 0
Name of licensee. = W | | Mz E—'j,.j m and others

7. | Unit nﬂ,—-‘r I |P U O %2&% Er;fl:[hﬁi: D

Apartrnent measuring 3674 5q. It
Revised area as per | 3845sq, ﬁ.‘
statement of accounts
dated 20.01.2021

10. | Date of execution of floor | 01.05.2013
buyer's agreement [page 46 of complaint]

oo (oo
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11. | Payment plan Construction linked plan
| page 76 of complaint]
12, | Tetal consideration Rs. 1,98,26,650/-
[ page 76 of complaint]
13. | Total amount paid by the | Rs. 1,67,18,795.59//-
complainants till date [ as alleged by the
complainant on page 5]
14. | Due date of delivery of 01.05.2014
possession as per clause
"5.1, Possession of floor =
Subject to clouse §, H -#;F-'.f.-{__
further subject to oll th %:'
br;-.fm_- of the d'wem A
15.
16, 12
17. | Offer bﬂﬁies
q{ *@IL ) Q—/ E‘ﬁ 77 of complaint]
A. Facts of the complaint.
3. The complainants submitted that in the year 2011-12, the

respondent has launched a group housing colony in the name

and style of "ESENCIA" located at Sector - 67, Golf Course
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Extension Road, Gurugram. The respondent was developing

independent floors (GG, FF & SF) with 4 BHK pattern on each

floor over a piece and parcel of land within Escenia known as

"SOVEREIGN FLOORS, ESENCIA”",

That the project was claimed to be greenest apartments in the

NCR. Some of the E:-;r.:luswefaamres that were promised by the
A THPEE gy

respondent Included G ﬁ;-'-- Rating for Integrated Habitat

t. -. recommendations from

ADaRSH, heavy/emphasis on gree \fr@, with abundance of
2 ey Q

green spaces like it “ytranguil grove and use
» _ ﬂ

of renewable sou) Fenerg e creche, nursery
m .

school, primarysd
That the complaina ¢ for a residential
apartment/floors i ‘.‘-_j-_ Delhl: 'ﬁr d during this time, the
representati ched them and
informed ahH pru ject and Ea arious false and
incorrect rem&m:i& utm_i’ig'z ction and delivery
of possession. The representatives assured the complainants
that the plan have been approved by the DTCP, Haryana and
the respondent has obtained all the other requisite sanctions
and approvals from all competent authorities for starting

constructions at the project site and the construction at the
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project site shall start soon. Also, the possession will be

delivered in next 3-4 years and promises.

That in the month of March 2013, the complainants made an

application for booking an independent residential floor in the

SOVEREIGN FLOORS in ESENCIA and paid the necessary

booking amount. At tha i ﬁ- uf booking, the complainants
<y .1”

opted for construction” oy 'ﬁf f yment plan for payment of

F!_!-

total consideration und therespondent was supposed

to demand instalme

particular co ﬁ

b
payment plang T

m
dated 20.0320D1

iplainants upon start of
stage as per the
an allotment letter
ants whereby the unit
il .'--' of sector/ block

Y

admeasuring 3674 '_i ﬂ fed to them.

That on ﬁl.%.%lﬁlﬁ?ﬂ
between the(;_gmpla nants and res nndnt. Vide the said
buyer’s agreamerlt,a An ject unit to the

complainants was confirmed for a basic price of Rs.

bearing no. D1t

~IE|‘;.;- 2 i was executed

1,90,00,000/- (Rs. 5171.48/sq. ft.) and the total price after
including EDC was Rs. 1,98,26,650/-,
That as per the clause 5.1 of the buyer's agreement, the

possession of the unit was to be handed over within 36 months
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from the date of execution of the floor buyer agreement with
an extended period of 6 months. the floor huyer agreement
was executed between the parties on 01.05.2013, Therefore,
the possession of the unit was to be delivered by 01.05.2016
and maximum by 01.11.2016 (with 6 months grace period

That the reapnn{ien ac "‘: m ¢t registered in two phases

with the Ha 7&#

5
Gurugram videre stral.wnnum 36 ol
b

(valid up to 34:12.20 !-'----'
m

(valid up to 3.
That the complainants have alyeady paid a sum of Rs.
1,67,18,795. 59;" to"the Fesp which is around 85% of

the total con t despite paying
such huge su mun Ebﬁﬁﬂu 85% of the total
r:unslderatiﬂ iver possession of
the unit to the complainants.

That after a delay of 4 years 7 months, the respondent sent a
letter dated 28.12.2020 offering possession to the

complainants with a copy of the final statement of account. As

per the final statement of account, the total outstanding
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amount of Rs, 37,32,193/- was to be paid by 20.01.2021. It is
pertinent to mention that even though the possession was
offered, the complainants were not informed whether the

respondent have received necessary completion certificate

from the competent authority. It is submitted that as per the

details available _ in,  the website of
i I.. '1' -.f'{_i- o]

https://tepharyana. gné;'}j' febAdmin/ License/LicenseDetail

5, the completion/ ogeupan ificate has not been issued

o~ | L&/

certificates. : 5'}.‘1 | €5

That upon mrwem of account, the
c-::-mplalnan and wvarious
chargeswh:c were :3:1 Eﬂdtrﬂhun between
the parties. (\ ﬁ .respnndent has
unilaterally and illegally increased the area of the floor by 171
s5q. ft. Le. from 3674 sg. fu to 3845 sq. ft and charged an
additional sum of Rs. 3,44,736/- (excluding taxes) over and

above the agreed consideration from the complainants,

Further, apart from the illegal and unilateral increase in area
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of the floor, the respondent charged Rs. 59,000/~ including
GST @18% towards electric meter fitting charges; Rs,
39,000/~ including GST @18% towards registration and legal
documentation and Rs, 6,45,960/- including GST @18%
towards cost of escalation.

That it is pertinent to mention that as per the agreement, the

£ hﬁ"{“:-.

pposed to be delivered by

01.05.2016. However=the ssession  was offered in

period, the her losses due to
increase in ﬁc& tax as %Ekmﬁhﬁnn of GST and
had to pay mnr&_ancgﬂuf{thﬂ: M{ﬁ't at Ehe time of final
payment. Hence the respondent should compensate the
complainants by waiving off the GST charged on the
outstanding consideration.

That it is pertinent to mention that in the final statement of

account, the respondent has charged an exorbitant sum of Rs.
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6,45,960/- including GST of Rs 69,210/- towards cost of
escalation. However, no calculation or basis was given by the

respondent for such increase in cost. It is submitted that as per

the clause 3.5 of the agreement, the respondent was entitled to
charge escalation cost but those escalation in cost were

applicable only till date D‘_k? ession of 01.05.2016 as per the
L .| P
clause 5.1 of the agreen ;;“r"; e Fespondent was not entitled
et
o 3

to charge escalatio - astruction for any increase

after 01.05.2016 ® due'dateof possession as per

the agreeme t:The respe “-"- jedirected to provide
the basis a ﬁ cul ﬁi“f‘f arging such exorbitant sum
towards cos uﬁy calation. | vy

% ' | I ,..‘.F

That the complz Jinants S0 ) @ ing it to the kind
' \a
attention of this ' , " Fatithority, that for a long and

inordinate dﬂ irs 7
paid a compensation of Rs. 18,24 -to the complainants as
penalty for Lgﬂeaa}{a LJQRHAH mplainants have

paid Rs. 1,67,07,050 /- to the respondent. Even though no basis

':-:-]‘“'r': he respondent has only

was given for such compensation, it is assumed that the
compensation was paid as per the clause 5.4 of the agreement
i.e, Rs. 10 per sq. ft. per month whereas the respondent ought

to have compensated the complainants at the same rate (i.e,
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18%) at which they charged from the complainants on delayed
payment,

That in view of the offer of possession being sent without any
OC/CC enclosed with it and unit being incomplete and in

inhabitable conditions was illegal and invalid, It was being sent

with malafide inrentidﬂ{n;”uf extract money from the
;.L'I‘t 1‘;

per the Actof 201

respondent has fot

ed th ﬁn aspects and as per
m %M the floor buyer

agreement drawn by the respondent is an unfair, one-sided

That it is Jth
and arbitrary contract. The respondent drew all the provisions
in their favour especially those related to the possession, delay
compensation etc. and the complainants were denied fair

scope of compensation in case of delay of possession and were
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GUI?UGRNH.#

burdened with heavy interest rates in case ofdelay in payment

of instalments, That fearing the forfeiture of the entire amount
in the event of cancellation of the allotment, the complainants
had no other options but to sign on the detted lines, The
unfairness of the agreement can be measured from the clause

4.3 which give righl: to Mmaarespundent to terminate the

agreement had the rig dtcept the delay payment with an
interest @18% p.a. ., 1% compounded guarterly
whereas as p tﬁg the case of delay in
completion q dnts were entitled to
geta compep . only for every month
of delay beya

That the Hon't Ha in' the matter of
“Pioneer Urban Land and' | ,,;r tructure Limited versus

Govindan R Fﬂ 238/2018), after
going mmuﬁne su% Hlﬁ‘ary unfa r and one-sided
agreement had-ﬁeild suc ats/}ﬁ bé one- sided, unfair,
and unreasonable and it constitutes unfair trade practice as
per section 2 (r) of the Consumer Protection Act, 1986 and the

builder cannot seek to bind the buyer with such one-sided

contractual terms.
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That the respondent offered possession after a delay of 4 years
7 months whereas the respondent ought to have delivered
possession within reasonable time. It is settled law that the
developer cannot expect the buyers to wait endlessly for the
possession and that the developers need to complete the

contract within a remnih}q-p:{{ne period. The delay of 4 years

£ I-I_:‘ -
SERNEL

7 months is no way reasofable. Reliance is placed on the

judgment of the "ble oupreme Court in Fortune

However, mﬁﬁrﬁ EER to complete the
project and offer le ossession of the booked unit complete
- (it ebfal 2

in all aspects.an 4ll ‘encumbrances along with
promised amenities within prescribed time-period. It is clear
that there is deficiency of service on the part of the respondent

in delivering the possession of the unit. Reliance is placed on

the judgment of the Hon'ble Supreme Court in Lucknow

Fage 12 of 32
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Development Authority v. MK. Gupta [1994 AIR 787, 1994
SCC (1) 243].

That the respondent miserably failed to do so and failed to do
even after lapse of considerable amount of time after
scheduled time. In the meantime, the Government of India

increased the service tax ra!i-zﬁmm 12.36% to 15% (including

Swatch Bharat Cess @ 5 "?{{nsm Kalyan Cess @0.5%)
and 01.07.2017 onw was merged with Goods
& Service Tax @3 deliberate and wilful
negligence oftk tre in handing over
possession !‘ e complainants

had to suffer ase'in Service Tax/GST

rate as well t Cess and Krishi
Kalyan Cess and hdd.to | Amount than usual at the
time of A spondent should
compe HHEH}% KF }dng I:I:ra amount paid
in service ta J

That there is delay of more than 4 years 7 months (and the
physical possession) from the scheduled time. During these 4
year 7 months, the registration of the property by the
Government of Haryana have increased and the respondent

are solely responsible for the same, In view of the wilful and
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deliberate negligence and ignorance of the respondent in
completion of the project, the respondent should compensate
the complainants and pay the increased registration fees to the

appropriate government authorities during the registration of

the unit.

That the respondent has ,{3 tu ahlde by their promise and
'- ua 'fl'
failed to deliver the posse nr *r,.;- the apartment within the

& 'i 3
' AR

promised time of 01052016~and offered incomplete

possession afte “months: Therefore, as per the

LI 2

| '|_- !
fand provisions of the Actof 2016 i.e. as per

principal of par
h A
definition of interest in j{zp , itwi I be justified if the
complainan h‘-]; - Jen by the:respondent for the
: | /)
delay in handing overth :_!*:-.-: session g i e rate at which they
\g
have been charged - payment of instalments i.e.
18% per ann ﬂ m{f iﬁrﬁt
Relief zmngh

o conpalBli o RAAMl

a) Direct the respondent to deliver the immediate peaceful
possession of the unit as per the specification in the
dgreement

b) Direct the respondent to compensate the complainants

for the delay in delivery of possession in the form of
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interest @18% p.a. on the total amount paid by the
complainants from the promised date of delivery (ie.
01.05.2016) till the actual delivery of physical
possession.

c) Direct the respondent to clear all the statutory dues so

that the :nmplainantﬁk e l;iﬂl held responsible for any

unpaid due by th i t for the unit or the project.
d) Direct the respg f6n o] the offer of possession
letter da ncemplete, invalid and
illegal.
e] Direct = off the escalation
cost on @ 2f the respondent,
f) Directth re off the increase in

super area bei 1 and arbitrary along with
pmpurf_ri E'l‘ charges etc.

g) Direct the re nﬁtﬁ nan]r any other charges
which re ment in final
demand letter

h) Direct the respondent to issue a fresh statement of
account/final demand letter after adiustment of the
delay compensation and other compensation as directed

by the hon'ble authority, and other illegal charges such

Page150f 32
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as escalation cost, cost towards increase in area of the
unit and all other dues payable by the respondent.

i) Direct the respondent to pay the increased registration
fees, If any, between 01.052016 till the actual
registration of the unit to the complainants,

i) Direct the mspundentm{emnd the in-::reased Service tax

1|.—.'-l 2§

The delivery

eafter, a reminder

qaddress at

Ansalapireraharvana@gmail.con fﬁ&s’pﬁf&sawice of notice,

the respondent has preferred neither to putin appearance nor

file reply to the complaint within the stipulated period.
Accordingly, the authority is left with no other option but to

decide the complaint ex-parte against the respondent.
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Copies of all the relevant documents have been filed and
placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided based on these

undisputed documents and submission made by the

complainants.

Jurisdiction of the autho

jurisdiction to f the “present complaint for the
w LAY

reasons given uf

T, :

The authority has ter

shall be entire Gurugram-District for all purpose with offices

situated in gﬂ t fase, the project in
question is ;E!Ted wi iT WEa of Gurugram
District, the'mf_u're_f!lB Lu I‘:% }Sdanlete territorial
jurisdiction to deal with the present complaint.

CIl  Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per the provisions of section 11(4) (a] of the act

Page 17 of 32
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of 2016 leaving aside compensation which is to be decided by
the adjudicating officer if pursued by the complainants at 3

later stage,
D. Findings on the relief sought by the complainants

D.I Admissibility of delayed possession charges

RHARERA

Direct the respondent to compensate the complainants for the

0

delay in delivery of ";iiﬁéfche form of interest @18%
£ 3.4‘1-

P-a on the total ; :;:'-.,;::_;. ¥ the complainants from the

18(1). ";I Bromol . ) compléte or-is unable to give

Rbmdshil, el
Provided NH’PLL ! _fnf nat'intend to withdraw

from the project, he shall be paid, by the promater, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

31. Clause (5.1) of the flat buyer agreement (in short, agreement)

provides for handing over of possession and is reproduced

below: -

Page 18 of 32
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5.1, Possession of floor

Subject to clguse 5.2 and further subject to all the buyers of
the dwelling units in the said sovereign floars, Escenci,
making timely payment, the company shall endeavour to
complete the development of residential colpny and the
dwelling unit as far as possible within 36 months with an
extended period of 6 months from the date of execution of this
dgreement or the date of sanction of the building plan
whichever falls later”

32. At the outset, it is relevant to comment on the preset

Complaint No.1153 of EﬂEl_!

i

Pk, b ¥
possession clause of the agreeme
L "

(L LIL
has been subjected to allkinds of terms and conditions of this

t wherein the possession

il

agreement --i_._-c-:'-g.u_; 1d the complainants not being in
K7 5= 05 NN
default under »any provisions of "this agreement and

S/ wan

compliance with all provisions, formalities hd documentation
.t [

as prescribed % g&ﬂ noter. T

[nmrpuraﬂﬂ-n L - sud t?!i.'} naitio;

T
uncertain but so hez vily-lodded i
against the allottees that 6VeRi 3 si ' default by the allottees
in ﬁlj.ﬂﬂlﬂgf I_m- ; :I’ oeumental _r"'l-"" £1ic. as FI'EECHEIE{I

by the prurr@ :ﬁ% F@ﬁﬁﬂdam irrelevant

for the purpose of allottees and the commitment date for
handing over possession loses its meaning. The incorporation
of such clause in the flat buyer agreement by the promoter is
just to evade the liability towards timely delivery of subject

unit and to deprive the allottees of his right accruing after

Page 19 of 32
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33.

34.
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delay in possession. This is just to comment as to how the
builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottees is left
with no option but to sign on the dotted lines.

Admissibility of grace period: The promoter has proposed
to hand over the possession ﬁi.me flat within 36 months, with

MPRa Tes "l
1 1|-._u

r.atlﬂn-, : ?.grac :IB

od. However, the

respundent ﬁ e '- ¢d sanction nor
offered the '.n N0SSes \e present case as
per the averme 8 he co m i ;_ nts, possession of the

‘ f & ning required sanctions
and has also . Asper the settled law
one cannot jﬁi‘ﬂl gg;ke advantage of his own wrong,
Aﬂmrﬂingly.g;‘? Iﬂ,nl {!EJM-ET%

to the promoter at this stage.

subject unit is offere

nnot be allowed

Admissibility of delay possession charges at prescribed
rate of Interest: The complainants are seeking delay
possession charges at the rate of 18% p.a. however, Proviso to

section 18 provides that where an allottees does not intend to

Page 20 of 32
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36.
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withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules, Rule 15 has been

reproduced as under:
Rule 15. Presrrfbidrntu nf interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19 .r‘-' 3 Y
(1)  Forthe purpose'afprovisato section 12; section 18; and

fsection 19, the “interest at the

rate preseribeg Bank of Indio highest
margim " i
;"’ Bank of India
mufgla) fhis not in use, it
shall be fending rates
Al ;r time to time
(r lenc L
P
-,
The legislatu '-:Eg irdinate legislation

Yy .
under the provisiano s. has determined the

prescribed rate of interes - rate of interest so determined
by the legisl d rule is followed
to award the interest, {twi reuniférm practice in all th
ot AR A v
cases.

Consequently, as per website of the State Bank of India ie,

https://sbi.co.dn, the marginal cost of lending rate (in short,
MCLR) as on date i.e,, 01.07.2021 is 7.30%. Accordingly, the
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prescribed rate of interest will he marginal cost of lending rate
+2% i.e., 9.309%.

The definition of term ‘interest as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottees by the promoter, in case of default, shall be equal to
the rate of interest whldl Hm;prumuter shall be liable to pay

the allottees, in case’ :'f? ”" The relevant section is

i -L*--
reproduced below; I
(za) “interest ,-,.—" " ates of interest payable by the
promoter "i.h alinttes : the case ridy '
Explanatign:— i _
(1} the patey ey lottees by the
oremeter, in og | o the rate of
,H'l Lerest which the proma .b.tE‘ fo Pﬂj-" ”TE
ﬂf Jill's
(i}  the' ifex to the allottees
shail ‘_Hhi pramoer received the amount
or an thereaf till-the date the amaunt or part
thereaf and "inge L w refunded, and the

interest payabled alldttees to the promoter shall

”?i%fﬁ%‘ﬁ Wﬂ”’”“““
Therefore, ?tﬁj-@ enrts from the
complainants shaﬂ)he at I:he prescribed rate e,
9.30% by the respondent/promoter which is the same as is

being granted to the complainants in case of delayed
possession charges.

D.II Liability to pay increased registration fees
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39.

40.
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The complainants have raised the plea that the respondent be
directed to pay the increased registration fees, if any, between
01.05.2016 till the actual registration of the unit to the
complainants, As per buyer’s agreement d ated 01.05,.2013, the
respondent-builder was required to complete construction of

the project of the aﬂntteguunll,; Within a period of 36 months

TELlAy

from the date of agreexl"i: Lt %,DE.EDIE. The due date of

subject unit washat

veredw Zi 1rthe stipulated period and

N/
rather, the re pondent .otiered. the possgssion of the unit on
28.12.2020 T% ut o 1 quited sanctions and thus
it cannot be 35? a valid po -i-...--.i. @ ‘possession of the
allotted unil:h'- been.offered with ».". pulated period as

(. = [\
per buyer’s agreement, th ; _i ottees would not have been

burdened wi F%ﬂf nal ligh R

It is nhservj tha_l’é?ujiﬁm hujé agreement dated
01.05.2013 prn.;'f!ie!li EU&M%& in favor of an
allottees within 6 months from the date of receipt of

Occupation certificate. The relevant clause of the buyer's

agreement reads under:

6.2, OWNERSHIP AND TRANSFER
That all costs, charges and expenses towards execution of sale
deed; conveyance deed including any duties, taves, or other
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additional or related charges, if any, payable under law or
demanded by any government authority/ officials shall be paid
and borne by the buyer only.

It is specifically provided in the aforesaid clause that costs,
charges and expenses towards execution of sale deed/
conveyance deed including any duties, taxes, or other
additional or related charges, will be borne by the allottees in
addition to the total sale consideration of the unit. It is
important to note that 'thv;t state government collects stamp
duty to validate. the registration agreement. A registration
document with a stamp duty paid on it acts as a legal document
to prove the;'lu_wr}e rship of the property in the court. Without
paying stamp @uty charges, one cannot claim the property to
be his/her ﬂwh_iaga'fﬂ;,_t. Thus, it is very im;l-ru‘ri;ant to pay the full
stamp duty charge. Astamp duty is a mandatory payment and
usually has ta be hum-e. by the buyer. So, as per the stipulation
as agreed upan between the parties at the time of execution of
buyer’s agreement, the complainants-allottees is liable to get
the conveyance deed/ sale deed executed on payment of the
requisite stamp duty charges at the rate applicable on the date
of registration as per the policy of the state government.

DI Whether increase in the super area is justified

without giving any justification?
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42. The complainants in the complaint contended that the
respondent increased the super area along with proportionate
increase in electric meter cha rges and other charges which are
lllegal and arbitrary. The super area of the floor has been
increased from 3674 sq ft. to 3845 sq. ft. \In this context, a
reference be made to clayse no. 2.3 of t}:e FBA which is

reproduced below:

‘Clause 2.3 i 'h- e

The Buyer agrees .and sndeérstands that the Plans and
Specifications of Sovereign Floars Esencia, which includes the
Dwetling Unit draven up. ¢ the Company are tentative and are
subfect to change, If deemed Recessary (n \the incerest of
Sovereign Flours, Esencia by the Gompany aties\sole discretion,
ar as may be.gequired by the relevant governmental authorities
including ﬁﬁ limited to the DTCE, and mpany shall be
entitled to Eﬂ'@rﬁ-ﬂtﬁ}ui&b!! alterations jn #he#m' out plan, as
may be reqiiréd In accordance therewith, Including changes in
the aren, Iﬂrhﬂﬂn..qﬂ distinot number' of the Dwelling Unit. In
regard to the ‘suitdbility of, such thanges the apinion of the
Company and its acchitéets shall be final and hinding on the
Buyer. Further, the Buyer undertalces that if as a consequence of
such cha rYereds anyi se/dgereasedn the area of the
Dwﬂﬁng% ?::er,- : Mﬁ Unit $arﬁ£; preferentially
located, revised price and/or applicable Preferencial Location
Charges (PLC") shall be payabie andfor adjustable (without any
Interest actruing tﬂeh-edq; from the original price at which the
Dwelling Unit has been booked for allotment hy the Buyer. In the
eventuality of the Pians being revised, the charges towards basic
sale price and other charges for area of increase/ decrease upto
10% shall be pavabls/ adjustable at the rte ogreed hereto while
the charges towards basic safe price-and other charges for areo
of increase/ decrease beyond 10 9% shall pe payable/ adjustable
ar the then prevailing company's price.”

From the bare perusal of clause 2.3 of the FBA, it becomes very

clear that the area described hersin was tentative and subject
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to change till the completion of the construction of the project.
The complainants have also been made to understand and
agreed to the super area mentioned in the FBA, only a tentative

area which was subject to alteration till the completion of the

construction of the floor.

In a judgement passed by the NCDRC in Capital Greens Flat
Buyer Association Vs. DLF Universal Limited & Anr. along
with connected ma_qﬂr!‘%;i:ﬂi_ﬂ:‘l.zﬂlﬂ. the commission held
that the additi nn’ai-d&_mﬁ'ﬁﬂ ofl aceount ofincrease in the super
area, has been restricted to 15% of the super area as stated in
the agreeméﬁr;s. is justified and the relevant paras are
reproduced E under: |

In terms of Annexure-l] of the Agreements executed between the
developer and the allattées the-price of the apartments was to
be calculnted on the ofits super area. [t was also nated in
the above referred clause that the super area mentioned i
clause 1.1 was anly ntativegndcould change. The allottees had
agreed na%ﬁeﬁ to the change of the supérarea, However, if
the super area wds to Increase/decréase by mare than 15% on
account of Gny alteration/modificationfchangé the allottees
were required te be'intimated [n writing before carrying out the
proposed change and had an option to toke refund of the
payment which they had mode o the developer along with
interest.

The super area in terms af Annexure-1l of the Agreements was to
censist of the apartment area, pro-rata share of the common
areas of the bullding and pro-rata share of other common areas
outside the building, as defined therein,

14. In the project subject matter of these complaints, the
developer has not sought additional payment for increase in the
super area beyond 15%. Therefore, no prior notice to the
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allottees was required before increasing the super area and to
the extent there has been actual Iincrease fn the super area, ds
defined in Annexure-ll of the Agreements the allottess are
required to pay for such an increase, The allpttees had also
agreed that not only the super area but even the percentage of
the apartment area to the super area could change and they
would have no objection to change of the said ratio, though the
case of the OF is that the rutio has not changed and the same
comrtinues to be 78.5% of the super area.

Therefore, | have no hesitation in holding that the additional
demand on account of increase in the super area, which has been
restricted to 15% of the super ared stated in the agreements, is
Jjustified. Though, the ratio of the apartment area to the super
area could aiso change, frl‘rmmgd In the umduﬂr of Mr. Mukul
Gupta that the final gmélenmgi- of.the apartment area to the
super area of the apartment is'not less'than 78.5% and there is
no material to meth;yyﬁﬂd@#le daflottees. Therefore, | find
no justification in the grievance with respect ¢o the demand on
gccount foﬂﬂ"rﬂ&é in theSiper orea of the nfld;bnrnn

37. For the réasons stoted hereinghove, the gomplaints are
disposed uf with:the following directions: !

(0) The OF s entitied to the additional demand on account of
increase in thesuper area.of the apartments i g .

The said judgement of NCDRC was upheld by the Supreme
Court vide judgment dated 14.12,2020 in a civil appeal no.

3864-3889/2020 filed by DLF Home Rg‘ivei‘upers Ltd. vs,
Capital Greens Flat ﬂ‘ﬁyﬁrx Association. |

There is no harm in charging for the extra area, if justifiable, at
the final stage. But for the sake of transparency, the
respondent must share the calculations for increase in the
super area based on the comparison of the originally approved
building plans and finally approved building plans. The

premise behind this is that the allottees must know the change
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in the finally approved lay-out and areas of common spaces
viz-a-viz the originally approved lay out plans and common
areas,

The authority therefore opines  that wuntil the
justification/basis is given by the promoter for increase in
super area, the promoter is not entitled for payment of any
BXCess super area over and above what has been initially
mentioned in the Huui‘;l""ﬁﬁlj'ré"r agreement, least in the
circumstances where.such demand has. been raised by the
builder  without' giving  supporting. ‘documents and
justiﬁcatlﬂn..{ Fhe Act-has made it compulsory for the
hutlders;’deﬁeiﬂpers to indicate the carpet ares of the floar,
and the problem ofsuper area has been addressed but
regarding on-going ptniﬂ-::tﬂ mﬂ'gt‘e.builder buyer agreements
were entered inte prior to coming inta force of the Act of 2016,
the same are to be examined on case-to-case basis.

In view of I:Ha above &i-suusslnn, the aufhnﬂtg holds that the
demand for extra payment on account of increase in the super
area from 3674 sq. ft. to 3845 sq. ft. by the promater is subject
to condition that before raising such demand, details have to
be given to the allottees, In the present case, the respondent

didn’t take any pain to intimate the complainants and give the
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justification of such increase. Thus, the promoter/respondent
shall not be allowed to charge such extra demand on account
of increase in super area of the subject unit concerned.

On consideration of the documents available on record and
submissions made regarding contravention of provisions of
the Act, the authority is satisfied that the respondent is in
contravention of the section 11(4)(a) of the Act by not handing
OVEr possession hy :he ﬂl.te aate as per the agreement. By
virtue of clause'5.4° ui ﬂte ‘agreement executed between the
parties on Dl.DS,EGIl the possession of the'subject apartment
was to be ﬂg}:iwﬂred within 36 months from the date of
mmmencemlbﬁn;r_ut: agreement i.e. 01.05.2013, As far as grace
period is concerned, the same is disallowed for the reasons
quoted above. Therefore, the due date of handing over
possession % ﬂ‘l &52!]15 The' respondent has failed to
handover Lhe vaﬁd pu;‘s:—ssmn of the suh]ect Aoor till date of
this order." Accordingly, it is the !fa:Eure of the
respondent/promoter to fulfil their obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section 11(4)(a) read

with proviso to section 18(1) of the Act on the part of the
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respondent is established. As such the allottees shall be paid,
by the promoter, interest for every month of delay from due
date of possession i.e., 01.05.2016 till the handing over of the
Possession, at prescribed rate i, 930 %pa. as per provisa to

section 18(1) of the Act read with rule 15 of the rules,

Directions of the authority

following directions un n-ijelr section 37 of the Act to ensure
compliance of ut:tllgaﬂmis :aﬁéd'ﬁpun the promoter as per the
functions entrusted to the authority under.section 34(0):

L The respondent i directed to pay mterest at the
prascrilheﬂ rate of 9.30% p.a, for every month of delay
from the due date of possession i.e.. 01.05.2016 till the
date of handing over of possession after obtaining part
completion f.‘ET;*:iﬁ cate,

1. The arrears of such interest accrued so shall be paid by
the promoter to the allottees within a period of 90 days
from date of this order and interest for gvery month of
delay shall be paid by the promoter to the allottees
before 10th of the subsequent month as per rule 16(2)

of the rules.
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The promoter is directed tn furnish to the allottees
statement of account within one maonth of issue of this
order, If there s any objection by the allottees on
statement of account, the same be filed with promoter
after fifteen days thereafter. In pase the grievance of the
allottees relating to statement of account is not settled
by the prumutei";ﬂ_t‘f}lﬁ_ 15 days thereafter then the
allottees may ap;:rrﬂ?ﬁch I:hE authority by filing separate
application.

The respendent is directed to noL to charge anything
from ﬂl-e complainant on the account of increase in
super Eir&aaﬂd onaccount of parking charges, which are
not Jtiul},r Intimated and spec.tﬂed under said agreement.
The respondeént shall not charge anything from the
complainant which is not the part of the agreement,
The cnmp’]ainaﬁts' shall pay the stamp duty charges/
registration charges at the relevant rates.

The complainants are directed to pay outstanding dues,
if any, after adjustment of interest for the delayed
period.

The rate of interest chargeable from the allottees by the

promoter, in case of default shall be charged at the
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prescribed rate L.e, 9.309%, by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default ie,

the delayed possession charges as per section 2(za) of

the Act.

49. Complaint stands disposed of,
30. File be consigned to reg Istry.

A . ||I1|I'
(Samif Kumar) (Vijay Kﬁar Goyal)

Member | Mémber

= _
(Dr. K.K, Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 01.07.2021

Judgement uploaded on 28.10.2021.
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Complaint No.1153 of 2021

2 GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 1153 0f 2021
First date of hearing: 01.07.2021
Date of decision :  01.07.2021

1. Mr. Aseem Ahuja

2. Mrs. Varsha Ahuja

Both RR/o- E-37, 1 floor, Hh, gﬁag
New Delhi 2

(st M /s Ansal Pha]al-: ln , ._“ triic! s
Office at- 1204 hay
Gandhi Marg, N e]hx-

CORAM: ”ﬂ"ﬂ.”’i 1' ‘I |
|

Dr. KK. Khandelwal’ | | Chairman

Shri Samir Kumar " (", '-..,L 1| Member

Shri Vijay Kumar GN; ’"E‘ ' ) Member
: HF

APPEARANCE:

Sh. Rijumani Talﬂ’akﬂa { E}di te far the complainants

None “A r the respondent

7 Ex- nmﬁﬁﬂﬁsa \\Y(

1, The present complaint dated 10.03.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

i
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Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottees as per the flat

buyer's agreement executed inter se them.

The particulars of the prnl&el:, l;j:le details of sale consideration,
e Eia

the amount paid by nﬁ;ﬁt ainants, date of proposed
ek -.'.!-'.l..
‘*Fﬁ' Ay, period, if any, have been

Jlewing tal iar torm:
""IW' v %
3 - )
] |

handing over the possess

&ﬁ"' nno. 336 of
20 ] L7 dat d 27.10.2017

4. | RERA registraticn validupto” | 31.12:2019

5. | Nature of the ﬂﬁm.'# dential plotted colony

6. | DTCP license no. Z1 c:-fzt:-u dated 24.03.2011
DTCP ﬂﬂﬁ."ﬁ!ﬁﬁi]

Name of licensee, | " -[ 'ﬁ_ sat Ram and others
7. Unitn 4GF, ei:turfb]u::b
E:_) U complaint]|
B. | Apartment measuring 3674 sq. ft.
9 Revised area as per | 3845sq.ft

statement of accounts
dated 20.01.2021

10. | Date of execution of floor | 01.05.2013
buyer's agreement [page 46 of complaint]
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11. | Payment plan Construction linked plan
[ page 76 of complaint]
12. | Total consideration Rs. 1,98,26,650,-
| page 76 of complaint]
13. | Total amount paid by the | Rs. 1,67.18,795.59/-
complainants till date | as alleged by the
complalnant on page 5|
14. | Due date of delivery of 01.05.2016
possession as per clause
"5.1, Possession afﬂenr F=
Subject to clause 5.2 anidy .|
further subject tﬂn'?."' ;'

d of record, due date is
ated from the date of
Entie. 01.05.2013]

15. Ty "L years 2 months

e B L]

16. | Part E‘umpe nn em cate u med

17. | Offer {@EJ%U(‘_ %%mmplmt}

A. Facts of the complaint.

3. The complainants submitted that in the year 2011-12, the
respondent has launched a group housing colony in the name

and style of "ESENCIA” located at Sector - 67, Golf Course
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Extension Road, Gurugram. The respondent was developing
independent floors (GG, FF & 5F) with 4 BHK pattern on each
floor over a piece and parcel of land within Escenia known as
"SOVEREIGN FLOORS, ESENCIA",

That the project was claimed to be greenest apartments in the
NCR. Some of the Exclusive gna;ilres that were promised by the

respondent Included ‘;&ﬁmﬁ.-}ré:’ g for Integrated Habitat

n':r recommendations from

ADaRSH, hea i f‘ %&I

green spaces like depar 'El:'ﬂ-gt'l] - quil grove and use
.?.h

Assessment [GRI -_ Hcarh
g with abundance of

of renewable es ofen E ped with creche, nursery
m
school, prim mrl elx "
That the con Y for a residential
"ﬁ
apartment/floors in“the Delhi-! —-- ind during this time, the

representati ached them and
informed HHAE anR e various false and
incorrect repfr&LJJﬁ%lsaﬁ th AMIDH and delivery
of possession. The representatives assured the complainants
that the plan have been approved by the DTCP, Haryana and
the respondent has obtained all the other requisite sanctions

and approvals from all competent authorities for starting

constructions at the project site and the construction at the
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project site shall start soon, Also, the possession will be
delivered in next 3-4 years and promises.

That in the month of March 2013, the complainants made an
application for booking an independent residential floor in the
SOVEREIGN FLOORS in ESENCIA and paid the necessary
booking amount. At thgmgne. nf booking, the complainants
opted for construction i ;h'i E@f syment plan for payment of

e

total consideration und aspondent was supposed
inants upon start of
stage as per the
= q allotment letter

vhereby the unit

A0F -i of sector/ block
admeasuring 3674 q wisille -_i"-,.. » them.,
That on 01. ﬁ ent was executed
between the mplam:mts respondent. Vide the said
buyer's agreeme h]ect unit to the

complainants was confirmed for a basic price of Rs.
1,90,00,000/- (Rs. 5171.48/sq. ft.) and the total price after
including EDC was Rs. 1,98,26,650/-.

That as per the clause 5.1 of the buyer's agreement, the

possession of the unit was to be handed over within 36 months
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from the date of execution of the floor buyer agreement with
an extended period of 6 months. the floor buyer agreement
was executed between the parties on 01.05.2013. Therefore,
the possession of the unit was to be delivered by 01.05.2016
and maximum by 01.11.2016 (with 6 months grace period
after 36 months). The @ﬁgﬁﬂ%pt failed to deliver possession

BTy
<y
#ﬂ;_—.

by the promised date, “. >

which is around B85% of
the total mn?%ﬁuRlEﬁiﬁut despite paying
such huge sum o :hmig'jy o the respondent i.e. 85% ofthe total

consideration, the respondent. fail iver possession of

1,67,18,795.59/- to"the

the unit to the complainants.

11. That after a delay of 4 years 7 months, the respondent sent a

letter dated 28.12.2020 offering possession to the

complainants with a copy of the final statement of account. As

per the final statement of account, the total outstanding
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amount of Rs. 37,32,193 /- was to be paid by 20.01,2021. It is
pertinent to mention that even though the possession was
offered, the complainants were not informed whether the
respondent have received necessary completion certificate
from the competent authority. It is submitted that as per the
details available -;.iJa:1  the website of
A bAdmin/License/LicenseDetail

5, the completion/ o tificate has not been issued
‘t"‘ 4l bl
F’Et- Tl‘I-E COTY ﬂ -_'-__-.'rl '_..,1..:._'_

respondent g? l:he ssary completion/

«dpprehensions  that the
occupancy certifi eat authority and the

imy .
offer of possessic obtaining necessary
certificates, '""::"5-

That upon perusal™o eﬂﬁnﬁ'z‘u tement of account, the

cumplainami R" Rpﬁ s and various
charges which were hirm e arree consideration between
the parﬁes respondent has

unilaterally and illegally increased the area of the floor by 171
sq. ft. i.e. from 3674 sq ft. to 3845 sq. ft. and charged an
additional sum of Rs. 3,44,736/- (excluding taxes) over and
above the agreed consideration from the complainants.

Further, apart from the illegal and unilateral increase in area
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of the floor, the respondent charged Rs. 59,000/- including
GST @18% towards electric meter fitting charges; Rs.
59,000/- including GST @18% towards registration and legal
documentation and Rs. 645960/ including GST @18%
towards cost of escalation.

That it is pertinent to menpuﬂ I'hal: as per the agreement, the

"-.,'::**-.l psed to be delivered by

failure in handlng over- possessio

period, the r losses due to
increase in semce tax as wﬁ Rﬂhﬂn of GST and
had to pay mﬁu ‘JILJ GE}I% e time of final

payment. Hence the respondent should compensate the

within promised time

complainants by waiving off the GST charged on the
outstanding consideration.
That it is pertinent to mention that in the final statement of

account, the respondent has charged an exorbitant sum of Rs.
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escalation. However, no calculation or basis was given by the
respondent for such increase in cost. It is submitted that as per
the clause 3.5 of the agreement, the respondent was entitled to
charge escalation cost but those escalation in cost were

applicable only till date uf DOSS ssln-n of 01.05.2016 as per the

30 ~.. 3

clause 5.1 of the agreen # ! ﬁ]’ 2 Fespondent was not entitled

L1
rl.

to charge escalation_in"¢os| enstruction for any increase

15.

inordinate dﬁf ears J§ months, t ﬂpﬂndent has only
paid a compensga o the complainants as

on of Rs. 18
penalty for tiwﬂllzu-la LM%&mplalnmts have
paid Rs. 1,67,07,050/- to the respondent. Even though no basis
was given for such compensation, it is assumed that the
compensation was paid as per the clause 5.4 of the agreement
i.e. Rs. 10 per sq. ft. per month whereas the respondent cught

to have compensated the complainants at the same rate (i.e.
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18%) at which they charged from the complainants on delayed
payment.

That in view of the offer of possession being sent without any
OC/CC enclosed with it and unit being incomplete and in
inhabitable conditions was illegal and invalid. It was being sent
with malafide '"tenﬁﬁ'bi"q_ruf extract money from the

SR 1'1_,,_ 3,

complainants and L—__‘._;%?h“:- delay compensation

for and makin% able
AV

per the Act of 2016. pertinent to 2
respondent H Mﬂﬂpecﬁ and as per
spen:iﬂr.:ati-:r s cha gan

That it is M the floor buyer

agreement drawn by the respondent is an unfair, one-sided
and arbitrary contract. The respondent drew all the provisions
in their favour especially those related to the possession, delay
compensation etc. and the complainants were denied fair

scope of compensation in case of delay of possession and were
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burdened with heavy interest rates in case of delay in payment

of instalments. That fearing the forfeiture of the entire amount

in the event of cancellation of the allotment, the complainants

had no other options but to sign on the dotted lines. The
unfairness of the agreement can be measured from the clause

4.3 which give right to W]:-h& respundent to terminate the
agreement had the rlg ru 1 J 1l;he delay payment with an
Pigs pan,

interest @18% p.a @ l Yo A, compounded quarterly
\,.-:ﬁ. .
whereas as pc tﬁg W sE

"{}&‘_ he case of delay in
5 were entitled to
i for every month
That the Hon'ble; Sup ar| E” lia in the matter of

“Pioneer Urban Lt mﬁ’ dstructure Limited versus
Govindan H 38/2018], after
going thruu nne suc m and one-sided
agreement had. EEM E%BE%M one-sided, unfair,

and unreasonable and it constitutes unfair trade practice as
per section 2 (r) of the Consumer Protection Act, 1986 and the
builder cannot seek to bind the buyer with such one-sided

contractual terms.
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20. Thatthe respondent offered possession after a delay of 4 years

7 months whereas the respondent ought to have delivered
possession within reasonable time. It is settled law that the
developer cannot expect the buyers to wait endlessly for the
possession and that the developers need to complete the
contract within a reasunableﬂme period. The delay of 4 years

i AS0S,
7 months is no way -; onable " Reliance is placed on the

judgment of the hot'ble’ Supreme Court in Fortune

of the unit within th Hime pries -ul- in the allotment letter,
However, théTe u e to complete the
project and H EEELE;K&Q unit complete
in all aspectﬁﬂll:lﬁiﬂ call %AMLM along with
promised amenities within prescribed time-period. It is clear
that there is deficiency of service on the part of the respondent

in delivering the possession of the unit. Reliance is placed on

the judgment of the Hon'ble Supreme Court in Lucknow
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Development Authority v. M.K. Gupta [1994 AIR 787, 1994
5CC (1) 243].

That the respondent miserably failed to do so and failed to do
even after lapse of considerable amount of time after
scheduled time. In the meantime, the Government of India
increased the service tax ratefrom 12.36% to 15% (including

3 2

Swatch Bharat Cess @0,59 / ant shi Kalyan Cess @0.5%)
':.ﬂ t~

and 01,07.2017 on vice was merged with Goods
& Service Tax eliberate and wilful
negligence o 2 in handing over
possession _ ; e complainants
had to suffer furthe B | o increasein Service Tax/GST

vatch‘Bharat Cess and Krishi

10 "pay miore.amount than usual at the
time of fi spondent should
compensate H?% t'n;m(g't ng the extraamount paid
in service taJE;t'GE‘F ‘J U

That there is delay of more than 4 years 7 months [(and the

Kalyan Cess and hat

physical possession) from the scheduled time, During these 4
year 7 months, the registration of the property by the
Government of Haryana have increased and the respondent

are solely responsible for the same. In view of the wilful and
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deliberate negligence and ignorance of the respondent in
completion of the project, the respondent should compensate
the complainants and pay the increased registration fees to the
appropriate government authorities during the registration of
the unit.

-

24. That the respondent has I?Heg&m abide by their promise and

N v Y R;'Efm
B. Relief snughfky e Co
25. The cnmplaihani’suh sngg%%Mf

a) Direct the respondent to deliver the immediate peaceful
possession of the unit as per the specification in the

agreement.
b) Direct the respondent to compensate the complainants

for the delay in delivery of possession in the form of
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interest @18% p.a. on the total amount paid by the
complainants from the promised date of delivery (ie
01.05.2016) till the actual delivery of physical
possession.

c) Direct the respondent to clear all the statutory dues so

that the cumplaimt&aie not held responsible for any
-lu".é.i 1

unpaid due by the t for the unit or the project.

d) Direct the respor de 1. ancel the offer of possession

letter da .-'f": icgmplete, invalid and

illegal. ;'__:b
| B
e) Direct % 0 Faive off the escalation
cost on‘atcount of default on t _:: of the respondent.

L/ O
zel fivaive off the increase in

f) Direct thérespondel

super area b .: . : fl arbitrary along with

propo r charges etc.

g) nirmtﬁ nB EHDF other charges
whil:h @L‘a] Ement in final
demand letter

h) Direct the respondent to issue a fresh statement of
account/final demand letter after adjustment of the

delay compensation and other compensation as directed

by the hon'ble authority, and other illegal charges such
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as escalation cost, cost towards increase in area of the
unit and all other dues payable by the respondent.

i} Direct the respondent to pay the increased registration
fees, if any, between 01.05.2016 till the actual
registration of the unit to the complainants.

j] Directthe respundmgm efund the increased service tax

-r. P
'r _“I

component from f #u i 161 5% and GST component.

5 f,‘ o
26. The aul:hurlty; «g{a ". 3 -,::_:i- 31.05.2021 of the

complaint to the respondent by speed g a ind also on the give

i er‘ inl th LH II Ll I}
i |h
IiJ e 1 “"J‘

il % Thereafter, a reminder

The delivery

r reply was sent to the
address at

and

service of notice,

-u.__‘.! IJ_;-| LT

- ﬁl!#’ﬂﬁ?l‘w

the respondent has preferred neither to put in appearance nor

file reply to the complaint within the stipulated period.
Accordingly, the authority is left with no other option but to

decide the complaint ex-parte against the respondent.
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27. Copies of all the relevant documents have been filed and
placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided based on these

undisputed documents and submission made by the

complainants.

e, the project in

situated in ﬁgﬁ

question is situ: tHI w; in the planning area of Gurugram
I

District, the&lﬂr&.xt[:}s Lallﬁi-al M&pletﬂ territorial

jurisdiction to deal with the present complaint,
CIl  Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per the provisions of section 11(4) (a] of the act
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of 2016 leaving aside compensation which is to be decided by
the adjudicating officer if pursued by the complainants at a
later stage.

D. Findings on the relief sought by the complainants
D.1 Admissibility of delayed possession charges

Complaint No.1153 of 2021

Direct the respondent to compensate the complainants for the

30.

18(1). If
possessio

= e A

Jfrom the project, he shall be paid, by the promaoter, interest for
every month of delay, till the handing over of the pussession, at
such rate as may be prescribed.”

31. Clause (5.1) of the flat buyer agreement (in short, agreement)
provides for handing over of possession and is reproduced

below: -
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"5.1, Possession of floor

Subject to clavse 52 and further subject to all the buyers of
the dwelling units in the said sovereign floors, Escencia,
making timely payment, the company shall endeavour to
complete the development of residential colony and the
dwelling unit as far as possible within 36 months with an
extended period of 6 months from the date of execution of this
agreement or the date of sonction of the building plan
whichever falls loter”

32, At the outset, it is relevant to comment on the preset

'_-_"1

possession clause of Lﬁﬂq

,@:5
has been subjected to all’k dn =,‘:f"FE_-_.
Al

agreement and application, ; 1d the complainants not being in

e

on
default unde _23}' hw’r

s |

as prescribed g e prof
incorporation g such cong

Y .
uncertain but so heavily.lo Z:i_ €tlin favodr of the promoter and

against the 5 that e default by the allottees
in fulfilling :ﬁe c. as prescribed
by the pmrr@ @W %‘&Mﬂause irrelevant
for the purpose of allottees and the commitment date for
handing over possession loses its meaning. The incorporation
of such clause in the flat buyer agreement by the promoter Is

just to evade the liability towards timely delivery of subject

unit and to deprive the allottees of his right accruing after
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delay in possession. This is just to comment as to how the
builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottees is left
with no option but to sign on the dotted lines.

Admissibility of grace period: The promoter has proposed
to hand over the pnssessm _nt‘Jhe flat within 36 months, with

and has also ﬁ ﬁ R M&r the settled law
one cannot owa ke advan f his own wrong.
Accordingly, EH;%JLFIQ} RAE] nnot be allowed

to the promoter at this stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges at the rate of 18% p.a. however, Proviso to

section 18 provides that where an allottees does not intend to
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withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has heen

prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:
Rule 15. Prescribed rate ofinterest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19] e
(1) Forthe purposelgfprdvisdto section 12; section 18; and
sub-sections (#)end (7] ofsection 19, the “interest at the
rate presg -
margi
marg
shall b
which
for g
The legislatu dinate legislation
under the provis , has determined the

prescribed rate of interest. The rate of interest so determined

by the legislaturg, is'r E id rule is followed
to award I:hq"?:“ ﬁﬁ@@@ﬁﬁ? ractice in all the
cases.

Consequently, as per website of the State Bank of India i.e,

https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 01.07.2021 is 7.30%. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term “interest’ as defined under section 2{za)
ofthe Act provides that the rate of interest chargeable from the
allottees by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay

v, Y
the allottees, in case " ;." |
reproduced below:
“(za) “in
prometer o
Explanatighi gor the T ;
fi} th heallottees by the
e adual to the rate of
beliphle to pay the

to.the amount or part
| e JEFE0f 4" F‘Eﬁﬂdﬂd, ﬂﬂﬂ. HI'F
fnrereﬂpa_w the-ailittees to the promoter shall

cdatatheo ul payment to the
Therefore, nts from the
mt“;t;r ‘1"??'—\‘?“3“1“ ‘

complainan ed at the prescribed rate ie,
9.30% by the respondent/promoter which is the same as Is
being granted to the complainants in case of delayed
possession charges.

D.1 Liability to pay increased registration fees
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The complainants have raised the plea that the respondent be
directed to pay the increased registration fees, if any, between
01.05.2016 till the actual registration of the unit to the
complainants. As per buyer's agreement dated 01.05.2013, the
respondent-builder was required to complete construction of
the project of the allotted unit H?thln a period of 36 months
from the date of ag]‘eé’?gﬂﬁ #: ;' : [05.2013. The due date of
n be 01.05.2016. But the

stipulated period and

handi
nding over posse \,-"L f ;I

subject unit was @, %t&ﬁ

J.'.x .
rather, the respondent offered. the ession of the unit on

28.12.2020 w i nctions and thus
it cannot be :- the ‘possession of the
allotted unit had'been.offered withi '.E stipulated period as
per buyer’s agreemen T e the al . ees would not have been
burdened wi

It is nhseweﬂt rla:REnMagrmm dated
01.05. 2(]13 l:l in favor of an

allottees within 6 months from the date of receipt of
occupation certificate, The relevant clause of the buyer's

agreement reads under:

"6.2. OWNERSHIP AND TRANSFER
That all costs, charges and expenses towards execution of sale
deed/ conveyance deed including any duties, taxes, or other
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additional or related charges, if any. payable under law or

demanded by any government authority/ officials shall be paid
and borne by the buyer only.

41 It is specifically provided in the aforesaid clause that costs,

charges and expenses towards execution of sale deed/
conveyance deed including any duties, taxes, or other
additional or related charges, will be borne by the allottees in
addition to the total _-s.a.&'.,ﬂ%ﬁaideraﬂun of the unit It is
important to note that l:hln state government collects stamp
duty to validate the' regfsimt.ipn agreement. A registration
document with astamp duty paid on it eu:_l_::sE as a legal document
to prove thei-i::'_'i:;*nership.uf: the property in the court. Without
paying smmg'ﬁgw charges, one can nn_;c{gipi the property to
be his/her nﬁﬂlﬁgél];; Tﬁu s, itisvery Iml:l_:ﬂﬁant to pay the full
stamp duty charge. A'stamp duty is a mandatory payment and
usually has to be borpe by the buyer. So, as per the stipulation
as agreed upon between the parties at the time of execution of
buyer's agreement, the complainants-allottees is liable to get
the conveyance deed/ sale deed executed on payment of the
requisite stamp duty charges at the rate applicable on the date
of registration as per the policy of the state government.

DIl Whether increase in the super area is justified

without giving any justification?
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42. The complainants in the complaint contended that the
respondent increased the super area along with proportionate
increase in electric meter charges and other charges which are
illegal and arbitrary. The super area of the floor has been
increased from 3674 sq. ft. to 3845 sq. ft. In this context, a
reference be made to clause no. 2.3 of the FBA which is

reproduced below:

L. I:._'.J-\-..|
Wi

“Clause 2.3
The Buyer agress and ;'imi'mnd: that the Plang and
Specifications of E‘r«emigﬁ Floars, Esencia, which includes the
Dwelling Unit drown up by the Company are tentative and are
subject to change, if ied recessary i he interest of
Sovereign Fledrs Esencia by the Campany at-itsisole discretion,
or as may be .-;egutrsd' by the relevant governm tal authorities
including hut nat limited to the DTCP, Hmf theCampany shall ke
entitled to ?zﬂu{h}ufﬂubm alteratipns in the lay out plan, as
may be reqaired in accordance therewith, incldding changes in
the areq, location.and distinct number of the Dwelling Unit. In
regard fo the suitability of such thanges the opinion of the
Company and its architécts shull be final and binding on the
Buyer. Further, the Eru_m!r- ulderuﬂs that if as o consequence of
such chan m M’W the area of the
Dwelling Fnﬂr'mﬁ preferentially
located, revised price and/or d-_l‘:l-pﬂmﬁa Preferential Location
Charges (PLC"}) shall be paya bieumf;'ur adfustable fwithout any
interest accruing therenn) from the original price at which the
Dwelling Unit has been booked for allotment by the Buyer. In the
eventuality of the Plans being revised, the charges towards basic
sale price and other charges for areo of increase/ decredse upto
10% shall be payobie/ adjustable ot the rate agreed heretn while
the charges towards basic sale price and other charges for area
of increase/ decrease beyond 10 % shall be payoble/ odfustable
at the then prevailing company's price.”

From the bare perusal of clause 2.3 of the FBA, it becomes very

clear that the area described herein was tentative and subject
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to change till the completion of the construction of the project.
The complainants have also been made to understand and
agreed to the super area mentioned in the FBA, only a tentative

area which was subject to alteration till the completion of the
construction of the floor.

In a judgement passed by the NCDRC in Capital Greens Flat
Buyer Association Vs. Bﬂf Em‘-lmr'sa!' Limited & Anr. along
with connected matters ’ﬁn B‘TI?LIDED the commission held
that the additio EHl-dEm&-ﬁﬁ account gf-tn crease in the super
area, has been restricted to 15% of the super area as stated in
the agreem_ér_tﬁ:. is justified and the li'éléévant paras are
reproduced as under:

in terms of ﬂﬁuuurﬁq of the Agreemenis éxmu:ed‘ between the
developer and the 5 ‘price of the apartments was to
be calculated on thebasis ofits super area. It was also noted in
the above referred clauSe-that the super area mentioned in
clause 1.1 was anly tentative and could change. The allorczes hod
agreed natg rJi;IEEtﬂ the change of the super area. However, if
the super § to Increase/decrease by more than 15% on
account of ‘any alteration/modification/change. the allottees
were required to be intimated in writing before corrying out the
preposed change and had an option to take refund of the
payment which they hod made to the developer along with
intarast

The super area in terms of Annexure-11 of the Agréeements was to
consist of the apartment area, pro-roto share of the common
areas of the building and pro-rata share of other commeon areas
outside the building, as defined therein.

14. In the project subject matter of these comploints, the
developer has not sought odditional payment for increase in the
super area beyond 15%. Therefore, no prior notice to the
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allottees was required before increasing the super areo and to
the extent there has been octual increase in the super aorea, as
deflned in Annexure-ll of the Agreements, the aollotiees are
required to pay for such an Increase. The allottees had also
agreed that not only the super area but even the percentage of
the apartment area to the super area could change and they
would have no objection to change of the said ratio, though the
case of the OP is that the ratio has not changed and the same
continues to be 78.5% of the super area,

Therefore, 1 have no hesitation in holding that the additional
demand on account of increase in the super area, which has been
restricted to 15% of the superareq stated in the agreements, i
justified. Though, the ratio af the apariment area to the super
area could also change, J'mj:!ﬂ::ﬁ:# in the affidavit of Mr. Mukul
Gupta that the final pgmﬁﬁ'mg’a of.the apartment area (o the
super area of the gparetm é isinpt less than 78.5% and there is
no materiol to the.cont byithe allottees. Therefore, | find
no justification in the gﬂauam:awfrh respect to the demand on
account of fm:m.w in d‘!aﬁl'parﬂm of the upartments

37. For the reasons stated hereinabove, the complaints are
disposed of with the following directions: '

(0) The OR s entitled to the additional demind on account of
increase in 'r,&q!sup!r ﬂ.rm of the apartments. ...

The said judgement of NCDRC was upheld by the Supreme
Court vide judg;ment"'ﬂ-ate:d-- 14.12.2020 in a civil appeal no.
3864-3889/2020 filed by DLF Home Developers Ltd. vs.
Capital Ereeﬁs_ﬂﬂt &qré‘rsﬂ&suzﬁ:ﬁﬂn.

Thereisno I:lh.rm in charging for the extra area, if justifiable, at
the final stage. But for the sake of transparency, the
respondent must share the calculations for increase in the
super area based on the comparison of the originally approved
building plans and finally approved building plans. The
premise behind this is that the allottees must know the change
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in the finally approved lay-out and areas of common spaces
viz-a-viz the originally approved lay out plans and common
areas.

45. The authority therefore opines that until the
justification/basls is given by the promoter for increase in
super area, the promoter js not entitled for payment of any
eXCESS SUper area over .atl_idfahwe what has been initially
mentioned in the ﬂnd?i'ﬁﬁ%ﬁr agreement, least in the
circumstances where -.-qu(:ﬁr d‘&;rnud has. been raised by the
builder without glving s'ﬁppurtmg documents  and
jusl:iﬁcal:iun.; H‘LE Act"has made it -Wulsury for the
builders,fde?e'{.upmzs to indicate the carpet area of the floor,
and the problem of super area has been addressed but
regarding on-going 'ﬁ'r.i:.igi‘:t.';-vﬁr_em builder buyer agreements
were enteredinto prier to coming intaforee of the Act of 2016,
the same are to be examined on case-to-case basis.

46. In view of the above discussion, the authority holds that the
demand for extra payment on account of increase in the super
area from 3674 sq. ft. to 3845 sq. ft. by the promoter is subject
to condition that before raising such demand, details have Lo
be given to the allottees. In the present case, the respondent

didn't take any pain to intimate the complainants and give the
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justification of such increase. Thus, the promoter/respondent
shall not be allowed to charge such extra demand on account
of increase in super area of the subject unit concerned.

On consideration of the documents available on record and
submissions made regarding contravention of provisions of
the Act, the authority is s&tisﬂed that the respondent is in
contravention of the setﬂuﬂ‘ll{ﬂﬂ{a] of the Act by not handing
over possession by the ﬁq& date as per the agreement. By
virtue of clause 5j1 Efimé;-.ﬁgr,mnt executed between the
parties on 01,05.2013, the possession of the'subject apartment
was to be delivered within 36 months from the date of
El]l'[I.TI'lEIlEEI'IlIEI'.H_.’ of agreement ie. ﬂl.[]ﬂ.i._iﬂIE. As far as grace
period is concerned, the same is disallowed for the reasons
quoted above. Therﬂful‘e the due date of handing over
possession E lﬂ {1&:2!]15 The Fﬁspﬂnﬂ'ent has failed to
handover thla vaI'd pussessinn of the suh]ect floor till date of
this nrder. Accordingly, it is the  failure of the
respondent/promoter to fulfil their obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section 11(4)(a) read

with proviso to section 18(1) of the Act on the part of the
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respondent is established. As such the allottees shall be paid,
by the promoter, interest for every month of delay from due
date of possession i.e, 01.05.2016 till the handing over of the
possession, at prescribed rate i.e, 9.30 % p.a. as per provisoe to

section 18{1) of the Act read with rule 15 of the rules.

Directions of the authority

Hence, the authority heral*y paesses this order and issue the
foliowing directions qmlet smtl[:-u 37 of the Act to ensure
compliance of _!:Jl_:lr_iiggl:im}ts Eﬂﬂﬁd upon the-promoter as per the
functions en u'u_ﬁtta to Lh;: authority un’i;lﬁr-ﬂpctinn 34(f):

i, The respondent is Idireﬂted' to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the dug date of possession ie, 01.05.2016 till the
date of handing over of possession after obtaining part
completion certificate,

il. The arrears of such interest accrued so shall be paid by
the prullﬁnter to the allottees within a period of 90 days
from date of this order and interest for every month of
delay shall be paid by the promoter to the allottees
before 10th of the subsequent month as per rule 16(2)

of the rules.
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The promoter is directed to furnish to the allottees
statement of account within one month of issue of this
order. If there is any objection by the allottees on
statement of account, the same be filed with promoter
after fifteen days thereafter. In case the grievance of the
allottees relating to statement of account is not settled
by the promoter wiﬁﬁni'j days thereafter then the
allottees may appl‘ﬁ%ﬂl Ehe authority by filing separate
application. S !

The respendent is directed to not to charge anything
from l:.}m complainant on the account of increase in
super érﬂ_a and on account of parking charges, which are
not dui:.; intimﬂtad and specified under said agreement.
The respondent _gﬁgﬂ not charge anything from the
ﬂumpl@a;nt wl;lcl;-._f;imqit the part of the agreement.
The cd;h[;lainar:l'tsllshali pay the stamp duty charges/
registration charges at the relevant rates.

The complainants are directed to pay outstanding dues,
if any, after adjustment of interest for the delayed
period.

The rate of interest chargeable from the allottees by the

promoter, in case of default shall be charged at the
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prescribed rate i.e, 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default i.e,

the delayed possession charges as per section 2(za) of

the Act.

49. Complaint stands disposed of.

50. File be consigned to registﬁr.

[Samé(ﬂumar] [Utia?ﬂm]

Member | = Member
(Dr. K.K. Khandehvii
Chairman
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 01.07.2021
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