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S.N. Particulars Details

1. Name of the project

2. Project area 10.881 acres

3. DTCP License no.

4. Name of Licensee Moti Ram and anr.

5. RERA registered/-ng-l
registered

t017

6. Unit no.
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Complaint No.4762 of 20 >,1

construction of the particulr
tower/ block ln which tl
subject flat is located with
grace period of 6 months, (

receipt of sanction of the buildir
plans/ revised plans and all oth,
approvals subject to forr
majeure including any restraint
restrictions from any authoritie
non-availability of buildir
;materials or dispute wil
iconstruction agency/ workforr
ffiS circumstances beyond tl
confrol "of company and subje

,to tlrnely payments by tt
buyerfs) in the said complex.

r

a

n
o,b

)r

l/
1''
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ct
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10. Due date of Po

T,
t11

2t,O'.09.20tr5+0 months grix
Period J 2,9i3.20L6

(The ' .pounsel for th
i : ' 

:.1:

respondent clarified that dat
ri!

of ' "'cbmmencement r

construction is 20.09.20L2 a

,,alrepdy .decided by th
iautQoiity ",in other simila
matters/projects)

le

Ie
bf

l'
te

l.

11,.
,::

Total sale consideration Rs,65,89,596/-

[As per page 36 of reply]

1,2. Amount paid Rs. 59,97,866/-

[As per page 41, of reply]

13. Occupation certificate 42,02.2022

[As per page 47 of the reply]
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8.12.20L9

As per page 50 of the rePlY'J

ot a valid offer of Possession

1,4. I Offer of possession

|{ARERA Complaint No.4762 of 2021

OURUGRAM

B. Facts of the comPlaint

3. Thdt the complainant has made the pay ent of Rs. 25000/- as registration

charges on 1,4 /3 /2011, for the allotment of residential apartment i n "Shree

\/ardhman Flora", Sector-90, Gurgaon, Haryana. On 01,.'L1,.2011,'

codrplainant have made the pay#,bmi$,f Rs. 3.97,000/- as registration

agreed to purchase theiresidential having

an approximate super area of 1,875 sq.f

!,1,g0 ,625 / - calculated at the rate price ot Rr.asg5/- per sq.ft. The respondent

li;<ed 1,5o/o of the basic price as earnest money and preferential location

r:harges as aclditional charges along with park green'facing @ Rs.75/- per sq.ft.

a1d I{s.75,000/- club membership fee. The PLC/Park green facjng/ club

membership fee/ covered car parking space were to be paid additiionally as

per ttre payment plan. As per builder buyer agreement clause, the buyer paid

R5.B,9B,B54 towards basic price as on the date of signing of this agreement

and the receipt for which the respondent hereby acknowledg;ed. The

qffi
ffi
mslq vqd

charlges for the allotment of residential apartment in the project'
. , , , : : .rlr ;, . .

4. llhe apartment buyer's agrdernent:was Cx,ecuted'on 24th day of 1an,2012 at
i

l,lew l)elhi between the parties. The company agreed to sell, and the Buyer(s)

Page 4 of 15
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construction of the flat is likely to

[36) months of commencement of

in which the flat is located with a

complairLant has made the paymen

That as trer construction linked pay

the payment of Rs. 47,65,625/- as

price covered car parking/club rii{,

agreement arrived between M/s Sh

authorizerd signatory and compliina
I

has made total paymep$i:of,Rs.Sg;

respondernt.

6.

',, 
!.,. 

'xC. Relief Sought r, ..
:i I i:r,.:

This Aurhoriry may be pldasbdto

To handover the actual, ptrysical
.:

7.

projelct zlnd clirect the relspondent

complainant with interest as per th

D. Reply by the respondent

The present complaint filed under

is not rnaintainable under the s

violated any of the provisions of th

a complaint under section 3 L of

Complain,t No. 47 62 of ZQZL

completed within a preriod of thirty-sL<

nstruction of the particular tower/$locl<

ce period of six [6) months. Thai the

as per payment plan to the project.

ent plan, the complainant was to 4lake

total consideration in,:luding basic sale

ifu$*p feel Value added tax as per
...

:e Vardhaman Flora Pyt Ltd. throurgh it:;

rt. The complainant as per payment plan

7,865.25/- as per agl'eement wit.h ther

rect thr: respondent as follows:

ssir:rn g{ the,, unit jn, the above rsaid

pay the delay penalty charges to the,

IIERI\ provisions.

tion 31 of the Real Ilstate "RERJ\ Act"

id provision. The respondent has not

Act. As per rule 2B(1) la) of RERA lt(rles,

ERA Act can be filerl for any alleged

Page 5i of 15
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violation or contr.avention of the provisions of the RERA Act aft'er such

rriolation andf or contravention has been established after an enquiry made

ll1, 11,,,, Authority under Section 35 of RERA Act. In the present case, no

rriolatlon/contravention has been established by the Authority' under

ljelction 35 of RERA Act and as such, the complaint is liable to be disrnissed.

'Ihe cr:mplainant ras sought relief under section 1B of the RERA Act,, but the

:serid section is nof applicable in the facts of the present case and as such, the

complaint deserves to be dismiised, It lis submitted that the operation of

t

Sr:cti6n 1B is not retrospective in naturd and the same cannot be applied to

,t,,
the transactions rvhich were,sntered pr,ibr to thdrRERA Act came into force.

The complaint as such cannot be adjudidatea tinder the provisions of RERA

Act.

That the expression "agreement to sell" occuiring in Section 1B[1J(a) of the
t' , ',,

RIIRl\ Act covers within its foids only those agrbements to sell that h;ave been

executed after R[:RA Act came into force and the FBA executed in the present
I

case is not covered under tho said exqresffir a1d the same having been

., ' l, ,,, 
'

executedpriortcrthedatetheActcame:lintofoi.be.

0. It is submittecl without prejudice t0 above objection that in case of

agr(3ement to sr:ll executed prior to RERA coming into force, the dates for

clelivery of possession committed therein cannot be taken as trigger point

for invocation of Section 1B of the Act. When the parties execuLted such

agreements, selction 18 was not in picture and aS such, the drastic

consequences provided under section 18 cannot be applied in the event of

Page 6 of 15
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breach of committed date for possession given in such agreements. 0n this;

grouncl also, the present complaint is not maintainable,

11. That the FBA executed in the present case did not providr: any definite dater

or time frame for handing over of possession of the apartment to thg

complzrinant and on this ground alone, the refund/ compr:nsation/ interes1

cannot be sought undlr RERA Aft. Even clause 1,a @) of the FBA mlrely

providr:d a tentative/estimated period for completion of construction r:l'

the flat and filing of applicaiiqn for Occupancy Certificate with tlre
r,,] ,,..i

concerlned authorify. After completi:on of construction, the respondent was

to make an application for grant bf Occupation Certificate (OC) and after
I

obtaining the OC, the possession of the flat was to be hanrled over.
,,t : , :

12 ' The relief sought by th[,complainant is in direct conflict r,r'ith the term s and

conditi,ons of the fna aid,on thisllground alone, the comlrlaint deserves to
! :: ;:

be dismissed. The .orrd,ui hnt .innot be allowed to seek any relief rvhich

is in conflictwith the saidterms ahd conditions of the FBA. Itis subnritted
l

that delivery of possesli,on blr a spercified date was not es;sence of the FB.A

and the complainant was aware that the delay irr completic,n of

construction beyond thg tentative time given in the contract was possibk:.

Even the FBA contains provisions fc,r grilnt of compensation in the event of

delay. lts such, it is submitted withrout prejudice that the alleged delay on

part of respondent in delivery of possession, even if urssumed to have

occurred, cannot entitle the complainant to ignore the ap;reed contractuerl

terms and to seek interest /corrrpensation on any other basis. It is

submitt.ed without prejudice that the alleged delay in delivery of

PageTo[15
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HARERA Complaint No.4762 of 202t

possession, everr if assumed to have occurred, cannot entitle the complaint

to rescind the FBA under the contractual terms or in law. The deJtivery of

poss;ession by a specified date was not essence of the FBA and the

complainant was aware that the delay in completion of construction

beyond the tentative time given in the contract was possible. It is sr-rbmitted

that issue of grant of interest/compensation for the loss occasionerd due to

breach committed by one party of the contract is squarely governed by the
'l

pro,risions of l;ection 73 and T4 of .the Contract Act, LB72 and no

compensation r:an be granted de-hors .the said sections on an)/ ground

whatsoever. A c:ombined reading of the said Secti,ons makes it amply clear

that if the comlrensation is'provided ln the contiaict itself, then the party
.i :

complaining the breach is:entitlecl to recover from,thb defaulting party only

a reasonable compensation not exceeding the'bo4.rrpenration prescribed in

the contract anrl that too upon proving the aOtual l,oss and injury dure to such

breach/default On this ground, the cormpeniation, if at all to be granted to

the complainart, cannot exceed the compensatioll provided in ther contract
,1

itserlf. The complaint is not in the plescribed forilat and is liable to be

dismissed on this ground alone. 
,

1ri. Copies of all thr: relevant documents have been duly filed and plac:ed on the

record. Their eruthenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions made

by the parties.

E. ]urisdiction,of the authoritY

Page B of 15
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The authority observes that it
jurisdiction to adjudicate the

belo'rv.

E.I Territorial iurisdiction

As per notification no. lprpO,
and Country Planning Depa

Regulatory Authority, $urugram
| ..,

purpose with offices situated irils

in question is situated within t
Therefore, this authorityr,his com

L4.

the present complainf. i,. ,, 
.u

"+i1 d

E.II liubject matter iurisdictiII liubject matter iuristlicti

The Section 11(+l ta) of the A

be responsible to iil'allOttgu
i:

is reproduced as hereunder:
I

Section Uft)(a)
Be re:;ponsible lFor

functions under the

regulatio"ns "made lhqre
agreement f,or sale, or
case may be, till the con

buildings, as the case

areqs to the associati
authority, as the case ma.

Section 34-Functio

344 of thp Act provi
obligations casf upon t
estate agents under thi.

made thereunder.

s territorial as well as subject matter

reasons gflvelrr

-LTCP dated 14.12.201,7 issued by Tovvn

ent, the jurisdiction of Real Ilstate,

hall be entire Gurugrerm District lor all

trugram. In the present case, the proje,ct
i

e. planning area of Gurugram District.

tlete territorial jurisdir:tion to deall wit.h

oblilTa,tions, responsibilities and
risions of this Act or the rules and

resent complaint for the

nder or to the allottees a:; per the
the a,ssociation of allottees;, as the

nce of all the apartment:i, plots or
be, to the allottees, or the common

of allottees or the ccrmpetent

of the Authority:

es to ensure compliance of the
promotar, the allottees ancl the real
Act and the rules and regulations

e promoter shall

Section tt(+J(a)

,20

ller

16 provides that ttr

a.greement fcrr sale.

Page 9 of 15
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15. So, 1n view of the provisions of the act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliiance of

6bli5lations by the promoter leaving aside compensation which is to be

rlecided by the adjudicating officer if pursued by the complainant ert a later

rstage.

F. Findings on ttre obiections raised by the respondent

F.I Obiection regarding iurisdictiOn. of authority w.r.t. buyer's
agreement executed prior to comipg,fnto force of the Act

16, Angther conterrtion of the respondeni is that authority is deprived of the
.,li

jurisdiction to go into the interpretation or rigfrts of the parties inter-se in

accordance with the apartment bufer]s abreemefrt executed bet'ween the

parties and no agreement for sale as referred to ulrder the provisic,ns of the
. : :.1

act or the said rules has been executed inter se parties. The authority is of

the view that the act nowhere provides, nor canlbe so construecl, that all

pre'vious agreements wili be ie-writtqn after cbrtring into force of the act.

Therrefore, the 'provisions of the act, iules And agreement have to be read
I

and interpretecl harmonioysly, Howevpr; if the act has provided for dealing
l

with certain specific provisions/situation in a specific/particular manner,

then that situation will be dealt with in accordance with the act and the

rules after the rlate of coming into force of the act and the rules. Numerous

provisions of the act save the provisions of the agreements made between

the buyers and sellers. The said contention has been upheld in the

landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI

Page 10 of 15
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17.

and ctthers. (W,P ZTSZ of 20

provicles as under:

"1-L9. Under the provisions
possessron would be

agreement for sale

7) decided on 06.12.201,7 and which

Section 1B, the detay in honding over the
nted from the date mentioned in the

"ed into by the promoter ond the allottee
nder RERA. [Jnder the provisions of RERA,

I that qboue stated provisictns of the RERA
,l.ty!r: rleymay to some extentbe havintg

;'i di ngne cannot be challenged. TLre

nt enough ta legislatet law having
'v'e effect. A low; can be even.,ty,qmed to affect
trqctual rights between the parties in th,e
, )^ -,.^Ll- -- - , , , ,do not have any doUbt in our. mind that the
the lctrger public tnterest a.fter a thorough
'de at the highest level b-v the Standing
'ommlttee, which submitt,ed its detailed

r aJoresaid discussion, )Ne are of the
the provisions of the .Act are qua:;i

prior to its lregistration
the promofur is given a
project anl declare the
contemplate rewriting
the promotPr....,

L22. We have already di,

are not retrospective tn

a retroactive or quasi ,r[.|Fg ,y.f,iuffrct but then on that ground the
validity of the pf,ovf,

Parliament is,''''com

Committoe N,and. Select
reports."

Further, in appeat no. tZ: 'ol,ZIL
';1, '"'l)1 ,!,

Vs. Ishwer Singh Dahiya, ih,a

Estate Appellate Tribunal has o
.l

Thus, keepi4g in v,i.ew

considered .opinion tha
t

retroactive to some exte t in operation and will be applicable to thg

Hence in case of delay in the offer/delivery of posses:sion as per the
terms and conditions of e agreement for sale the allottee shall b,e

entitled to the inte t:/delayed possession chorges on th,?
reasonable rate of in as provided in Rule 15 qf the rules and

sonablq rate of compensailion mentionedone sided, unfair and un

Page 11. df rS

larger publip inierest. Wr

RERA has bien framed ir
study and {iscussion m

titlerC ;as Magic Eye Developer pvt, Ltd,,

er dated 1,7.12.21019 ttre Flaryana Rea,[

rlrved als under -

in the qgreementfor sale is liable to be ignored,"
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Complaint No. 4762 of 2021

19. I'he 2greements are sacrosanct save and except for the provisions which

have been abrogated by the act itself. Further, it is noted that the lluilder-

buyer agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the eruthority is of the view that the charges payabl- under

rzarigus heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordatrce with

the plans/permissions approrled by the rerspective
. .., :[ 1,,,

rlepartments/competent authorities afid are not in contravention of any

i-
rcthe,r Act, rules, statutes,,instructions, dlirectjon'3'issued thereunder and are

not unreasonab[e or exorbitant in natufe. , 
t',] 

'
i, l

19, Admissibility of delay possession charges htr prescribed rate of

-,,'",,
interest: The complainant is seeking delay'popsession charges at the

pres;cribed rate and proviso to section 1B provides that where an. allottee

cloes not intend to withdraw from the project, he shall be paicl, by the

promoter, intet:est for every monthllof delay, lill the handing over of

possession, at sruch rate as may be prdscribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reprbduced as under:

Rule 7,5, Prescribed rate of lnterest' [Proviso to section

72, sec'tion 18 and sub-section ft) and subsection (7) of
sectiort 791
(1) For the purpose of proviso to section L2; section L8; and sub-

sections (4) and (7) of section 1"9, the "interest at the rote

prescribed" shall be the State Bank of lndia highest marginal c'ost

o,f lending rate +20/0.:

Provided that in case the State Bank of India marginal costl of

lending rate (MCLR) is nol: in use, it shall be replaced by such

Page 12 of 15
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21, Consequently, as per website of

the marginal cost of lending rate

allottee, as the qg&g may. pQ,

Explanation, 
-F'or the pu

(i0

is 7.500/0. Accordingly, the prescr

of lend ing rate +Zo/o i.el 9.S.09/0.

22. Thederfinition of ter,miirini...r,'
.

provicles that the rate of lnter

promoter, in case of default, shall

promoter shall be liable to pay th

sectiorr is reproduced below:

(i)

promoter qill the date ilis paid;"

benchmark lending rates which the State Bank of tndia may fix
from time to time for lending to the generol public,

20. The lergislature in its wisdom in the subordinate legislation under th,e

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasgnabl:

and if the said rule is followed to awarcl the interest, it will ensure unifornr

practir:e in all the cases.

Complain,t No. 47 62 ot 20Zt

State Bank of India i.e,, ht"Lpsl./sb.,[*e_q_,jin,

short, MCLR) as on derte i.e., Il.O7.ZOiZil.

ed rate o{,inqerest will be marginal cost

del'ined under section 2(za) of the act

chargeable from the allottee by thel

e equal to the rate of interest which the:

allottee; in case of default. The rellevanl:

"(za,) "intere:;t" means the rate,s oJ intertzst payable by the pron-rc,ter or the

of this c:lause-
the rate"iifint*eieit ihalgeable from the'ail'ottee b,the promoter,
in case of flefault, shallbe equal to the rate of intttrest which the
promoter $hall be liablQ to pay the allottee, in case of default;
the interegt payabte by the promoter to the allottee shall be from
the date tlle promoter lgceived the amount or any part thereof tilr
the date the arnount or part thereof and interest thereon /s

refunded, find the interPst payable by the allottee to the promater
shall be from the data the allottee defaults in payment to the

Page 13 +f 1 5



l-lARERA Complaint No.4762 of 2021,

GURUGRAM

23. l'herefore, interest on the delay payments from the complainant rshall be

charged at the prescribed rate i.e., 9.50% by the respondent/promoter

rvhich is the same as is being granted to the complainant in case of delayed

po$session charges.

20.03.2016 till date of grant of OC i.e., 02.02.2022 plus two rrronths at

prescribed rate: i.e., 9.50 o/o p.a. as per proviso to section 1B[1) of the act

24. On consideration of the documents available on record and submissions

6ade by both the parties regarding contravention of provisions of the Act,

the authority is satisfied that the respondent is in contravention of the
I

section 1.1.(4)[a] of the act by nr:t handtng over possession by the due date

'.,1 ,, '

ias per the agreement. By virtue of claubd 1a(a) of the agreement erxecuted

.:

between the parties on 24.0 1..2012, the possession of the subject apartment

was to be delivered within stipulated time i.e., by 20.03.2016. lrs far as

: , -: ^u
grac:e period is conceined, the same is allowealfol the reasons; quoted

above. The Occupation certificate of the proj'eqt ,has been recr:ived on

02.CtZ.2022.The respondent has clelayed in offefing the possession and the
I

same is not offered till date. Acc6rdin$ly, it is the failure, of the

respondent/promoter to fulfit its obligltionsand lesponsibilities as per the

agreement to hand over the poss.tbior'iwithin ihe stipulatedt period,

,1
Accordingly, the non-compliance of the mandate contained inr section

1,1,(+)(a) read rvith proviso to section 1B[1) of the act on the pairt of the

respondent is established. As such, the allottee shall be paid, by the

promoter, interest for every month of delay from due date of possession i.e.,

read with rule [5 of the rules.

Pa5Je 14 of 15
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G. Directions of the au

25. Hence, the authority h

directions under sectio

cast upon the promoter

section 3 [fl:

i. The complainant is

proviso of sectio

Development) act,

for every month of

from the due date

02.02.2022 plus

ii. The promoter shall

of any payment is

the amount of dela

iii. As per sectionZ(zai'

the allottee by the

of interest which

26. Complaint stands d

27. File be consigned to

vt_t'
(Viiay Kumar Goyal)

IVIember

Haryana

rity

this order andreby

37 of the

per the

ntitled

1B(1)

L6 at the

elay on th

of pos

months hich is 02.04,2022.

charge

e from e con"l

posses on cha

of Act of 16, th

moter, i CASE O

promote shall

:

Estate ato

:

Dated: 11. 7 .202

4762 of 2(tComplaint

issues the follo

ct to ensure compliance of obligati

nction entrusted to the authority u

delayed possession charges as Per

f the Real Estate [l{egulation

rrescribed rate of interest i.e., 9.50a1

ng

InS

the

nd

p.a.

ent

i. €1.,

m

te

which is not part of the BB.A

ainant, it shall be adjusted

rate of interest chargeable

default, shall be equal to the

liable to pay the allottee.

(Dr. K.K. Khandelwal)
Chairman

Authority, Gurugram

Wnv*--
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