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4. Moti Ram and anr.

5.

6. Unit no.

7. Super area
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Complaint No. 4763 of2021,

RUGl?AI\/

of the complaint
i

3,Thatthecomplainantsmadethepaymentbfryasregi:stration

charges on 1,4/31201.1. for the allotment of residential apartment in "Shree

Vardhman Flora", Sector,90, Gurgaon, Haryana. On 0 t.11,.2011, complainants

rnLade the payment of S-Q.*g as registrAtion,charges for the allotment

olfl residential apartment in the project. ,-' ' . ',

ffi
ffi
@lqwil

4. 'the apartment buyer's agreement was executed on

New Delhi between the parties. The company agreed

a;greed to purchase the residential

an approximate super area of 1875 sq.ft. at the basic sale pricr: of Rs.

44,90,625/- calculated at the rate price of Rs.2395/- per sq.ft. The res'pondent

has fixed 1.5o/o of the basic price as earnest money and preferential location

charges as additional charges along with park green facing @ Rs.75/- lJer sq,ft.

and Rs.75,000/- club membership fee. The PLC/Park green facing/ club

Rs. 59,97,866/-

[As per page 43 of reply]

Amount paid

02.02.2022

[As per page 47 of the reply'l

Occupation certificate

1,8.12.20L9

(As per page 51 of the reply)

Not a valid offer of possessir:n

Offer of possession

B.

27th dav of Feb,201,2 at

to sell, and the buyer(s)

having
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membership fee/ covered car parking space were payable additionally as per

the payrnent plan. As per builder buyer agreement clause, the buyer paid

Rs.B,9B,B54 towards basic price as on the date of signing of this agreemen

and the receipt for which the respondent hereby acknowledged. The

construction of the flat is likely to be completed within a period of thirty-six

(36) mo:nths of commencement of construction of the particular tower/block

in whichr the flat is located with a grace period of six [6) months. That the

complainants have made the paymen s as per'payment plan to the project.
,

'l'hat as Frer construction linked payment plan, the complainants were to make

the payrnent of Rs 47;6t;,6i25/- as total consideration including basic sale

price covered car parkinglclub membership Fee/ Value added tax. The

complainants as per payment plan have made total payment of

Rs,59,97, 866.25 /-.

This Authority may be pleased to direct the respondent as follows:

To handover the actual, physical possession of the unit in the above said

project and direct the respondent to pay the delay penalty charges to tht:

cornplainants with interest as per the I{ERA provisions.

D. Reply by the respondent

The present complaint filed under Section 31 of the Real Estate "RERA Act"

is not maintainable under the said provision. The responclent has not

5.

6.

7.

fr 
roPage 5
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v.iolated any of the provisions of the Act. As per rule 2B(1) [a) of RERJ\ Rules,

aL complaint under section 31 of REI1A Act can be filed for any alleged

,u,iolation or contravention of the provisions of the RERA Act aftr:r such

violation and/or contravention has been established after an enquiry made

by the Authority under Section 35 of RERA Act. In the present case, no

violation/contravention has been established by the Authority under

Iiection 35 of RERA Act and as such, the complaint is liable to be disrnissed,

U. '[he complainants have sought relief under section 18 of the RERA Act, but

thel said section is not applicable in the facts of the present case and as such,

the complaint deserves to be.dismissed. lt is submitted that the operation of

lSection LB is not retrospective in nature and the same cannot be applied to

the transactions which were entered prior to the RERA Act came into force.
: . i,'-:

'1.he complaint as such cannot be adjudicated uhder the provisions rlf RERA

Act,

9. That the expression "agreement to sell" occurring in Section 1Bt1)[;a) of the
:, I ii

RERA Act covers withih its folds only thoSe agreements to sell that hetve been

executed after RERA Act came into force and the FBA executed in the present

case is not covered under the said expression and the same having been

executed prior to the date the Act came into force.

10. It is submitted without prejudice to above objection that in case of

agreement to sell executed prior to RERA coming into force, the dates fbr

delivery of possession committed therein cannot be taken as trigpJer point

for invocation of Section 18 of the Act. When the parties execurted such

Complaint No. 4763 of 20Zt
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agreements, section 18 was not in picture and as such the drastic

consequences provided under section 1B cannot be applied in the event of

breach of committed date for possession given in such agreements. On this

ground also, the present complaint is not maintainable.

11. That the FBA executed in the present case did not provide any definite clate

or tinte frame for handing over of possession of the Apartment to the

complainants and on this ground' alone, the refund and/or compensation
,.

and/or interest cannot be soughtgnder RERAAct. Even clause la @) of the

F'BA tnerely provided a tent0tive/''estimated period for completion of

construction of the flat and filing of application for Occupancy Certificate

with the concerned Authority. After completion of construction, the

respondent was to make an application for grant of Occupation Certificate

(0C) and alter obtaining the OC, the possession of the flat was to be handeC

over.

12. The relief sought by the complainants is in direct conflict with the terms

and cc,nditions of the FBA ana on this ground alone, the complaint deserves

to be dismissed. The complainants cannot be allowed to seek any nelierf

which is in conflict with the said terms and conditions of the FBr\. It is

submitted that delivery of possession by a specified date was not essence

of the FBA and the complainants were aware that the delay in completion

of construction beyond the tentative time given in the contract was

possible. Even the FBA contain provisions for grant of compensation in thr:

event of delay. As such, it is submitted without prejudice that the alfugett

Complaint No. 4763 of 2021
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clelay on part of respondent in delivery of possession, even if assumed to

have occurred, cannot entitle the complainants to ignore the agreed

contractual terms and to seek interest /compensation on any other basis. It

is submitted without prejudice that the alleged delay in delivery of

possession, even if assumed to have occurred, cannot entitle the complaint

to rescind the FBA under the contractual terms or in law. The delivery of

possession by a specified date was not essence of the FBA aLnd the

complainants were aware that the delay in completion of construction
I

beyond the tentative time given in the contract was possible. It is submitted

that issue of grant of interesti compensation foi the loss occasionerl due to

brlach committed bg Ofe;rbr.ty of the contract ip iqgarely governed by the

provisions of sectionl 73 and 74 of the Conffact Act, 1872 and no

compensation can be granted de-hors the sdid sections on any ground

w,hatsoever. A combined reading of the said sections makes it amprly clear

that if the compensation is provided in the contract itself, then the party

complaining the breach is entitled to recover from the defaulting party only

a reasonable compensation not exceeding the compensation prescribed in

the contract and that too upon proving the actual loss and injury due to such

breach/default. On this ground, the compensation, if at all to be granted to

the complainants, cannot exceed the compensation provided in the

contract itself. The complaint is not in the prescribed format and is Iiable to

be dismissed on this ground alone.

Complaint No. 4763 of 2021
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13' Copiers of all the relevant documents have been duly filed and placed the

record. I'heir authenticity is not in dispute. Flence, the complaint can be

decided on the basis of these undisputed documents and submissions made

by the parties.

E. furisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

belo w.

E.I Territorial iurisdiction

1,4. As per notification no. 1/92/201,7 -l'lcp dated 1,4.tz.zot7 issued by Towrr
,I

the present complain$; ,- .,

$r
&IE.II Subiect matter iurisdiction

Th,: section 11[a)(a] of the Act,2016 provides that the promoter

be responsible to the allottee as per agreement for sale. Section 11(

is reproduced as hereunder:

Section 11(4)(a)
Be responsible for all obligations, responsibilities and

functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the

and Country Planning Department, the jurisdiction of Real Estatr:

Regul:rtory Authority, Cutug.u* shall be entire Gurugram District for all

purporse with offices situated in Gurugram. In the present case, the projerct

in querstion is situated within the planning area of Gurugram District.

'therelbre, this authority has complete territorial jurisdiction to deal w,ith

rhall

)[a)

Page 9 tr,f 16

Complaint No. 4763 of 2



ffiHARERA
ffibrlRrrcrrAM

Complaint No. 4763 of 2021,

case may be, till the conveyance of all the apartments, plots or

buildings, as the case may be, to the allottees' or the common

areos to the association of allottees or the competent

authority, as the case maY be;

Section 34-Functions of the Authority:

34A of the Act provides to ensure compliance of the

obligations cast upon the promoter, the allottees and the real

estate agents under this Act and the rules and regulations

made thereunder.

15. So, in view of the provisions of the act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

clecided by the adjudicating officer if pursued by the complainants ait a later

stage.

F. Findings on the obiections raised by therrespondent

F,l Obiection regarding iurisdiction of authority w.r.t. buyer's

agreement executed prior to coming into force of the Act

i,6. Another contention of the respondent is that authority is deprived of the

jgrisdiction to go into the interpretation or rights of the parties inter-se in

accordance with the apartment buyer's agreement executed betvreen the:

parties and no agreement for sale as referred to under the provisions of the:

act or the said rules has been executed inter se parties. The authority is of

the view that the act nowhere provides, nor can be so construed, that all

previous agreements will be re-written after coming into force oll the act.

'l.herefore, the provisions of the act, rules and agreement have to be read

ancl interpreted harmoniously. FIowever, if the act has provided fo r dealing

Page 10 of 16
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with certain specific provisions/situation in a specific/particular manner,

then that situation will be dealt with in accordance with the act and the

rules ilfter the date of coming into force of the act and the rules. Numerous

provis;ions of the act save the provisions of the agreements made between

the bruyers and sellers. The said contention has been upheld in the

landmark judgment of Neelkamal Realtors suburban pvt, Ltd. vs. uol
and others. (w.P z7s7 of z0l7) decided on 06.1,2.201.7 and which

provides as under:

"1L9, under the provisions of section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreementfor,'sale ente.tred into by the promoter and the allottee
prior to its registrotion under RERA. tJnder the provisions of RERA,
the promiotei i; given a fac,ility to revise the date of completion of
project a'"ytd declare the srtnte under section 4. The RERA does not
contemplate rawriting of contract between the flat purchaser ancl
the promotg|'.'.,,,

122. We have already'discussed that above sfated provisions of the REM
are not retrospe'ctive in nttture. They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament. rs cotmpetent enough 

''' 
to \egislate lav, having

retrospective or retroactive eJfect. A law can be even framecl to affec.t
subsisting / existing contractual rights befiueen the port:ies in the
larger public interest. we clo not have any doubt in our mind that the
REM has been framed in the larger pubric interest after a thorough
study and discussion matle at the highest revel by the Standing
committee and select committee, which submitted its detailed
reports."

17. Further, in appeal no.173 of 2019 titled as Magic Eye Developer pvt. Ltd.

vs, Ishwer singh Dahiya, in order dated 17.1.2.2019 the Haryana Real

Estate r\ppellate Tribunal has observed as under -

Page 11 qf16
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"34. Thus, keeping in view our aforesaid discussion, we are of the

considered opinion that the provisions of the Act ore quasi

retroactive to some extent in operation and will be applicable to the

agrqementsfor sale entered intq even prior to coming into operation

Hence in case of delay in the offer/delivery of possession as per the

terms and conditions of the agreement for sale the allottee shall be

entitled to the interest/tlelayed possesston charges on the

reasonable rate of interest as provided in Rule 15 of the rules and

one sided, unfair and unreasonable rate of Compensation mentioned

in the agreementfor sale is liable to be ignored."

1g. The agreements are sacrosanct save and except for the provisionLs which
': :,

have been abrogated by the act itself. Further, it is noted that the builder-

buyer agreements have been executed in prl manner that there is tro scope

left to the allottee to :negotiate any.of the clauses contained therein.

I'herefore, the authority is of the view that the charges payable under
.

various heads shall be payable as per the agreed terms and conditions of

the agreement subject to the condition that the same are in accordance with

the plans/permissions approved ' 'by the r€lspective

clepartments/competent authorities and are not in contravention of any

clther Act, rules, statutes,rinstructions, directions,isStied thereunder and are

not unreasonable or exorbitant in nature.

19. Admissibility of delay possession charges at prescribed rate of

interest: The complainants are seeking delay possession charges at the

prescribed rate and proviso to section 1B provides that where an allottee

rloes not intend to withdraw from the project, he shall be pairl, by the

promoter, interest for every month of delay, till the handing; over of

Page L2 of 16



Complaint No, 4763 of 2021,

possession, at such rate as may be prescribed and it has been prescriberd

under rule 15 of the rules. Rule L5 has been reproduced as under:

Rule 75' Prescribed rate of interest- [Proviso to section
72, section 78 and sub-section @) and subsection (7) of
section 791
(1) For the purpose of proviso to section 1-2; section LB; and sub-

sections (4) and (7) of section 1.9, the "interest at the rate
prescribed" shall be the state Bank of India highestmarginal cost
of lending rate +20/0.:

Provided that in case the state Bank of India marginal cost of
lending rate (MCLRJ ii not in use, it shalt be replaced by such
benchmark lending ra.!bs which the state Bank of tndia may fix
from time to time,for ldnding to the general public.

20. The k:gislature in its ,wirdorn in tfre subordinate legislation under the

provision of rule 15iof the rulei, has determined the prescribed rater gf

interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform.::. ' ..

ffiUABEBA
ffieuntlGRAM

practir:e in all the cases.
t-r". .,r,tf.:,

21. Consequently, as per website of the State Bank of India i.e., https://sbi.do.in,

the marrginal cost of tehaingurlte fin:short, frAilnl as on date i.e., LI.OZ.Z0Z1l.

is 7.500/o. Accordingly, th-e prescribed rate of interest will be marginal cost

of lencling rate +20/oi.e., 9.50%.

22. The definition of term 'interest' as defined under section 2(za) of the act

provides that the rate of interest chargeable from the allottee by tht:

promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

Page 13 pf 16
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"(za) "interest" means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. -For the purpose of this clause-

(i) the rate of interest chargeable from the allottee by the promoter,

in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default;

(i0 the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereoJ'till

the date the amount or part thereof and interest thereor,t is

refunded, and the interest payable by the allottee to the promoter

shall be from the datb the eilloytee defaults in payment to the

promoter till the date it is Patd;" '

Therefore, interest on the delay paymehts from the complainants shall be23.

charged at the prescribed'rate i.e., 9.500/o by the- respondent/promoter

24. On consideration of the documents availablg- on'lecord and subrnissions

made by both the parties regarding contravention of provisions of the Act,,

the authority is satisfied that the respondent is in contravention of the

section 11t4) [a) of the ait by not handing over posiession by the due date

as per the agreement.,By virtue of clause 1a(a) of the agreement erxecuted

befween the parties on 24.0 L.2O12,the possession of the subject apartment

was to be delivered within stipulated time i.e., by 20.03.2016. lts far as

grace period is concerned, the same is allowed for the reasonsl quoted

above. The Occupation certificate of the project has been received on

A2.02.2022. The respondent has delayed in offering the possessiorr and the

which is the same as is being granted to the compla-inhnts in case of delayed

po$session charges.

Page 14 of 16
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same is not offered till date. Accordingly, it is the failu

respondent/promoter to fulfil its obligations and responsibilities

agreement to hand over the possession within the stipul

Accordingly, the non-compliance of the mandate contained i

11(4)[aJ read with proviso to secrion 1B(1J of the act on the

respondent is established. As such, the allottee shall be

promoter, interest for every m

20.03.20L6 till date of grant

prescribed rate i.e., 9,50 I

read with rule 15 of

G. Directions of the

25. Hence, the authori

directions under

cast upron the promoter as

section 3a(fJ:

i. The complainants

proviso of section 1B(1)

Development] act, 20IG at the

ii. The promoter shall not charge

of any payment is due from th

are entitled

for every month of delay on t amount

no. L from the due date of on i.e.,

02.02.2022 plus two months
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ftheR
prescribed
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Complaint No. 476

ttre

r the

riod.

on

the

the

i.e.,from due date of

2.02.2022 plus rwo

to section 1B[1J

issues the

pliance of o

to the autho

ion charges

Estate IRegula

te of interest i.e., 9

by him to the

.03.2016 till date

022.

is not part of the

si

nt sat

act

ring

ons

der'

lig

ty

on

50

ther

and

p.a,

ent

i.e.,

Page 15 df L6



ffi
ffi

26. C

27. Fil

ERA

the

Asl

the

ofi

npli

:be signed to registry.

Goyal)

Haryana R

Complaint No. 4763

UGI?AM

Lrnouflt of delayed possession charges.

er section Z(za) of Act of 2016, the rate of interest chargeatrle from

rllottee by the promoter, in case of default, shall be equal to the rate

terest which the promoter shall be liable to pay the allottee.

int stands disposed of.

mount of delayed possession charges.

K.K. Khandelwr
Chairman

', Gurugram
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