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Hvﬂcate for the complainants

dv atE for the respondent
HA h’?‘:

1. The present mmp]?&f‘ﬁ' |Eata5] L 2;?’.];2':2‘1? 1 ;? ,‘E,-" been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for violation of section 11(4)(a) of the act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations, responsibilities

Page 1of 16



HARERA
D GURUGRAM

Complaint No. 4763 of 2021

and functions under the provision of the act or the rules and regulations

made there under or to the allottee as per the agreement for sale executed

interse.

Unit and project related details

. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the fuﬂp%

S.N. | Particulars

A

lar form:

= "‘ ] I-' - : ¥ |
1. |Name ﬂf&&pmjﬁ;&' Lol

man Flora", Sector -

2. | Projectarea f 0 | 10.881 a
'3, || DTCP License nih,:} \‘L | | za aﬁt ?‘}H:, ted 11.022008
4. | Name of Licensee 65‘% i fofi Ram/and anr

registered

6. Unit no.

5. | RERA registered/not

I Regfstered vide no. 88 of 2017

] ?ﬁ e1%201 7
1 'é tower B-3
L _ ,[?ﬁ%lg\ﬂmu 21 of the reply]

7. | Super area

1875 sq. ft.
[As per page no. 21 of the reply]

Date of flat buyer agreement

27.02.2012

[As per annexure-A on page no.

| 19 of the reply]
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9.

Possession clause

10.

HA?F

{ '*"-..

l r-" ﬂ i~
Due date of Possession L"f I

18t

Clause 14(a)

The construction of the flat is
likely to be completed within 36
months of commencement of
construction of the particular
tower/ block in which the
subject flat is located with a
grace period of 6 months, on
lrer:mpl: of sanction of the building

& Ergﬂqm:f revised plans and all other

it ma;gure including any restrains/

rovals subject to force
ns from any authorities,

non-a ility of building

materi or dispute  with
Eﬂngtrutg:%leag&ncyf workforce
and qrm nces beyond the
mpany and subject
payments by the

the said complex.

rﬂsﬁ{;hu

2015+6 months grace

;q ﬁ 03.2016
for  the

raﬂnundﬂntsclaﬂﬂed that date
" commencement of

cnnshucﬁun is 20.09.2012 as
already decided by the

lauthnrit}r in other similar

matters/projects)

1 38

' Total sale consideration

Rs.6589,596/-

[As per page 40 of reply]
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12. | Amount paid | Rs. 59,97,866/- |
[As per page 43 of reply]
13. | Occupation certificate 02.02.2022
[As per page 47 of the reply|
14. | Offer of possession 18.12.2019
(As per page 51 of the reply)
..~ | Nota valid offer of possession
W ! : ipl-l*ll‘
Fan:ts of the complaint { G

. That the complainants ma /:]p{li" pa}r ﬁ.ﬁ&,_&!lﬂﬂf_- as registration

charges on 14/3/2011 [ﬁ;‘%iaﬂhtmantkpﬁ\ésa

[/
Vardhman Flora", Sect Gurgaon, Haryana. O

| apartment in "Shree

11.2011, complainants
made the payment of es for the allotment
of residential apartment 'ﬂae? :11?1:1:.' ) LA
. The apartment buyer's agree *wdﬂ‘a{@ on 27t day of Feb 2012 at

New Delhi between rhe%a%e;%hﬂﬂﬁm@ny@eeﬁo sell, and the buyer(s)
agreed to purchase the mﬂdeq@ﬂﬂaﬂﬂ:ﬁ%ﬁhlﬂgﬂmﬁﬂmﬂj having

an approximate super area of 1875 sqft. at the basic sale price of Rs.
44.90,625/- calculated at the rate price of Rs.2395 /- per sg.ft. The respondent
has flxed 15% of the basic price as earnest money and preferential location
charges as additional charges along with park green facing @ Rs.75/- per sq.ft.

and Rs.75,000/- club membership fee. The PLC/Park green facing/ club
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the payment plan. As per builder buyer agreement clause, the buyer paid
Rs.8,98,854 towards basic price as on the date of signing of this agreemen
and the receipt for which the respondent hereby ackno wledged. The
construction of the flat is likely to be completed within a period of thirty-six
(36) months of commencement of mnsu-ucriﬁn of the particular tower /block
in which the flat is located with a?ﬁm j:herim:l of six (6) months. That the

complainants have made th 5 45 pe,:;r ent plan to the project.

. That as per cnnstrumﬂnﬂ{ﬁdﬁagmﬁlﬂﬁ\g é'ﬂmpl ainants were to make

g

the payment of Rs. 4 &‘? 5/- astotal mhﬁideganpi: including basic sale
price covered car p Wﬁdhﬁ

mbership Eiﬁ{- Falip added tax, The

complainants as per ﬁéﬁrmﬁ:.g pl.m Iu-n'fel.,‘mﬂ’de total payment of

oy
i, o

Rs.59,97,866.25/-,

C. Relief Sought H A i‘m h rl,f_

This Authority may hTﬂeiﬁit% direct t‘hf rﬁpn ?dg‘n!: as follows:

. To handover the actual, physical pﬂlssessmn of the unit in the above said
project and direct the respondent to pay the delay penalty charges to the
complainants with interest as per the RERA provisions.

D. Reply by the respondent
7. The present complaint filed under Section 31 of the Real Estate "RERA Act”

is not maintainable under the said provision. The respondent has not
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violated any of the provisions of the Act. As per rule 28(1) (a) of RERA Rules,

a complaint under section 31 of RERA Act can be filed for any alleged
violation or contravention of the provisions of the RERA Act after such
violation and /or contravention has been established after an enquiry made
by the Authority under Section 35 of RERA Act. In the present case, no

violation/contravention has been established by the Authority under

Section 35 of RERA Act and as sufh the E%nmplaint is liable to be dismissed,

the said section is not appli

lr!!‘ht %
the complaint desewesfq}t,tﬁsrhmsad J]ﬂ:-s

Section 18 is not retrt?‘sﬁe‘:ﬁ:we in nature-and the. cannot be applied to

the transactions whltlgl e E]J.!:EI'E:I prlqr Ix}f"the"%

-

-~

The complaint as such témﬂ!t be ad;udu:ﬂt U@;
I"."-.|L by _I"*l. | | o “&' 1‘[

Acl. ' iy

i
.l- _|.-

That the expression “agreement tti r:urri ng in Section 18(1)(a) of the

RERA Act covers withi @%\mﬁ? m%’é a&rﬁs to sell that have been

executed after RERA Hf’t f:‘ame [ntu force and }hﬁ:f ?ﬁ executed in the present
|
case is not covered under the said expressinn and the same having been

Act came into force.

e provisions of RERA

.J-

executed prior to the date the Act came into force.

10, It is submitted without prejudice to above objection that in case of

agreement to sell executed prior to RERA coming into force, the dates for
delivery of possession committed therein cannot be taken as trigger point

for invocation of Section 18 of the Act. When the parties executed such
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agreements, section 18 was not in picture and as such the drastic
consequences provided under section 18 cannot be applied in the event of
breach of committed date for possession given in such agreements. On this
ground also, the present complaint is not maintainable,

That the FBA executed in the present case did not provide any definite date
or time frame for handing over of possession of the Apartment to the

complainants and on this g‘:nl.l.}]g lon
ok

€ .the refund and/or compensation
_' ERA Act. Even clause 14 (a) of the

FBA merely provided a JE/” 1:5{3& ?\Qenud for completion of

and/or interest cannot be sought

construction of the fl ﬂnﬂpﬂlmguf agﬁﬁrdﬁgﬁj& Occupancy Certificate
with the concern mnrit}' After nﬂmplﬁp&m of construction, the

respondent was to m& n i-EF' Hon furgra;‘it cupation Certificate
r
(OC) and after obtai J ac, the pﬂ-ssﬂw e flat was to be handed

aver.

The relief sought by the compla nts 1 in direct conflict with the terms

and conditions of l;heM g{%r&ﬂs ﬁm‘nﬂv}&m complaint deserves

to be dismissed. The cﬁ‘n?.p[qi]pnts cannot I;t& ﬁinﬁed to seek any relief
which is in conflict wnth the said terms and u:unditiﬂns of the FBA. It is
submitted that delivery of possession by a specified date was not essence
of the FBA and the complainants were aware that the delay in completion
of construction beyond the tentative time given in the contract was
possible. Even the FBA contain provisions for grant of compensation in the

event of delay. As such, it is submitted without prejudice that the alleged
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delay on part of respondent in delivery of possession, even if assumed to

have occurred, cannot entitle the complainants to ignore the agreed
contractual terms and to seek interest /compensation on any ather hasis. It
is submitted without prejudice that the alleged delay in delivery of
possession, even if assumed to have occurred, cannot entitle the complaint
to rescind the FBA under the contractual terms or in law. The delivery of
possession by a specified date was ‘n'dt essence of the FBA and the
complainants were aware that Mﬂ.ﬂa&r in completion of construction

as possible. It is submitted

beyond the tentative nmeg@an in M;gntm

that issue of grant of iné}est? cﬁmﬁgn@iﬂ
.

breach committed b ﬁnafpmy of the ?m‘act ‘:m

el
provisions of ser:ﬂdrw*?% aqd ’?4 ﬁkhﬁ" (
compensation can be\ ﬁ'ra eﬂ de- hcrrt the

loss ocrcasioned due to
ly governed by the
fFact Act, 1872 and no

ctions on any ground

-\_

whatsoever. A cumhmeaﬁ'ﬂdﬁmg“nf the"’said Eéehuns makes it amply clear

that if the mmpensatiun is prnﬁdad“iﬁ E’Ee contract itself, then the party

complaining mehmaﬁl is Epgtl ed to recover ﬂtgg‘u% defaulting party only

a reasonable cnmpensal‘:lu‘:_x mtﬂxmﬂd{ng 1?1? cﬂﬁnsatmn prescribed in
the contract and that toe upon proving the actual loss and injury due to such
breach/default. On this ground, the compensation, if at all to be granted to
the complainants, cannot exceed the compensation provided in the
contract itself. The complaintis not in the prescribed format and is liable to

be dismissed on this ground alone.
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13. Copies of all the relevant documents have been duly filed and placed on the

Complaint No. 4763 of 2021

record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undis puted documents and submissions made

by the parties.

E. Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the jiresent complaint for the reasons given

s e
e

below, Lo

E.I Territorial jurisdiction

N i
ﬁﬂ I}J,-_-ﬁ*lTEP da
and Country Plan f { Epartéﬁent, the jlil;li&littiuﬂ of Real Estate
a0 | =]
Regulatory Authori ,#Lﬁugﬁ@mﬁshqﬂ be enti e G"drugmm District for all
E’ din\iurmrami : ‘esmt case, the project
|
T

a
Y Pl
_.”E-'-Picﬂfﬂli&i."} a of Gurugram District.

i
.
L'y

14. As per notification no : :36’2.}'.{}1'? issued by Town

purpose with offices

in question Is situated

Therefore, this authority hasmé"ﬁnipléta térritorial jurisdiction to deal with

the presentcumplalﬁ JIX ;_Il Y .;1HI ;ji

Ell Subject matt?i‘ ]n:ls;tl[q;l:un A
= | | X fnad j
Vil N N - L A |
The Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale, Section 11(4)(a)

is reproduced as hereunder:

Section 11(4)(a)}

Be responsible for all obligations, responsibifities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees gs per the
agreement for sale, or to the association of allottges, as the
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casa may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, ar the comman
aregs to the association of aollottees or the competent
autharity, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoter, the allottees and the real
estate agents under this Act and the rules and regulations
made thereunder.

Complaint No. 4763 of 2021

15. So, in view of the provisions of the act quoted above, the authority has
. AT

16

complete jurisdiction to decide the com plaint regarding non-compliance of
4 h “r
obligations by the promoter. leaving aside compensation which is to be

decided by the adjudica tmg ufﬂce rif pursued h:,r th e comp lainants at a later
ik

stage. (<}
: ::-_ L | I -
F. Findings on the ulq

.]::

F.I Objection regmb'ﬂmg uriidh:.tlun tfr ority w.r.t. buyer’s

. Another contention of the reépundenblsﬁat authority is deprived of the

jurisdiction to go intcﬁﬂm J?Iﬁp ﬁg;atl@um%%tpf% the parties inter-se in

accordance with the apartment huyer‘s agreema:nt executed between the
parties and no agreem ent for sale as réferred to unEelr the provisions of the
act or the said rules has been executed inter se parties. The authority is of
the view that the act nowhere provides, nor can be so construed, that all
previous agreements will be re-written after coming into force of the act.
Therefore, the provisions of the act, rules and agreement have to be read

and inl:erpretecf harmoniously. However, if the act has provided for dealing
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with certain specific provisions/situation in a specific/particular manner,

Complaint No. 4763 of 2021

then that situation will be dealt with in accordance with the act and the
rules after the date of coming into force of the act and the rules. Numerous
provisions of the act save the provisions of the agreements made between
the buyers and sellers. The said contention has heen upheld in the
landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. uor
and others. (W.P 2737 of 2&3?;3 df;il:led on 06.12.2017 and which

provides as under:

“119.  Under the provis aﬁﬂscrfm IE, HLt: n'zfny in hending aver the
possession w yeroutited | ate meéntioned in the
agreement fo ﬁ‘ﬂ oter and the allpttee
prior to its #8yi provisions of RERA,

the promoter is given u,ﬁ:crhg* dﬂ'tﬁﬂ te af completion of
project d arlare Ihe: mu u:ﬂn’er" _ 4 The RERA does nat
contemplgte. t the flat purchaser and
the promoter....

122 We have al
to some extent be having

are not retros, R q“i'.ﬁtrtﬁrei ﬂj
ffect but then on that ground the
3t be challenged. The

@ retroactive nrq ﬂq:rnmi'e
gislate law having

validity p PFS.LEJ]E ﬂf Hﬁ' .
Parliame é .-'.‘.: ‘to | Jé
retrosp _,I'ﬁ'ct:rd awiean beseven framed to affect

subsistl bractial n the parties in the
larger pm do ﬂathrgﬁ} ¢ in our mind chat the
RERA has been framed in the larger public interest after a thoraugh
study and discussion marde at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports.”

17. Further, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed as under -
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34, Thus keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quas
retroactive to some extent in operation and will be applicable to the

Henee in case of delay in the offer/delivery of possession as per the
rerms and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and
oné sided, unfair and unreasonable rate of compensation mentioned
in the agreement for sale is lable to be ignored.”

18. The agreements are sacrosanct ;ayg:_“_';[&_ﬁxcept for the provisions which

19,

s
[ ::'l':"-l_'}"{'u

1 -:II
have been abrogated by the act itself. fﬁher, it is noted that the builder-

all

buyer agreements have hﬁt&iﬂuhdﬂnﬁl‘ﬂ:ﬂ

"l

Y .]' ] o
left to the allottee to ;i,aéfgéﬁat& amyiof th es contained therein,
J -

ner that there is no scope

o : ~

Therefore, the authﬂri:."y}is of the view that _373: arges payable under
Y | =

various heads shall be payable as per the agre, rsj-}ms and conditions of

the agreement suhjecﬁgyl}:cg ndition that m are in accordance with

| W S LU O
the plansfpermissiu?fs: 4] app‘_ﬁxg-aﬂ}? y the respective

departments/competent augiﬂrq:ies_ tze j"mt iE contravention of any
other Act, rules, sta ! ﬁ]ﬁfiﬁcﬁbﬁ'ﬂ. ir thereunder and are

| T N F i '—"-.I AR A
not unreasonable or exorbitant in nature. « 1 /)

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the
prescribed rate and proviso to section 18 provides that where an allottee
dees not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of
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possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of
section 19]

(1} For the purpose of proviso to section 12, section 18: and sub-
sections (4) and (7} of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
af lending rate +2%.:

Provided that in ca; :ﬁumw Bank of indla marginal cost of
lending rate {HE’L-'#}* ; 'ﬂ,-al"?n @e, it shall be replaced by such
benchmark lending : | the State Bank of India may fix

fram time to tim #Eg o eneml‘ public,

20. The legislature in its /&ﬁ!‘qﬂf Hf. the sﬁbhrﬂfngg legislation under the

2L

22,

provision of rule 15&@% rule:s has dﬂerm}{l& .'the prescribed rate of
interest. The rate of m&rbst S0 dql:ermlned h},;ttﬁe ﬁﬁs]aturﬂ, is reasonable
and if the said rule is :

m award ﬂ'm-iyggt? it will ensure uniform
_ _ a_"..a‘?.—’/
Consequently, as per website o te Bénk of India i.e., https://sbi.co.in,

the marginal cost ufiﬁﬁ aﬁhm ﬂ}%n dateie,11.07.2022

is 7.50%. Accnrdmgl;,;—.-tha pq’mnhed rate-af ;threqt will be marginal cost
of lending rate +2% i.e, 9. SG%

The definition of term ‘interest’ as defined under section Z(za) of the act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:
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“fza) "interest" means the rates of interest payable by the promoter or the
allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i)  the rate of interest chargeable from the allottee by the promaoter,
in case of default, shall be equal to the rate of interest which the
promuoter shall be liable to pay the allottee, in case of defouit;

(i)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereaf till
the date the amount or part thereof and interest thereon is
refunded, and the Intﬁm‘t#_"l thle by the allottee to the promoter
shall be from rhe dﬂfﬂ“ﬂ! _ defau!r.r in payment to the

. o5
charged at the pre & rate lE 95&% b
which is the same as!sﬁ ng gﬁhﬁed tuﬂin |

espondent/promoter
ts in case of delayed
possession charges. ‘P .

i
On conslderation of t}K\

made hy both the parties réﬁ‘hﬁiin gco n‘trwéﬁtmn of provisions of the Act,

the authority is saﬂ? th‘it thie resEgnﬁ contravention of the
7 4

section 11(4)(a) of thfg au:t by l:LnL handin A\T slnn by the due date
as per the agreem &nf‘-Bj‘; ﬂf‘thé ﬂftlaus:;za}

the agreement executed
between the parties on 24.01.2012, the possession of the subject apartment
was to be delivered within stipulated time i.e, by 20.03.2016. As far as
grace period is concerned, the same is allowed for the reasons quoted
above. The Dccupation certificate of the project has been received on

(12,02.2022. The respondent has delayed in offering the possession and the
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same is not offered till date, Accordingly, it is the failure of the
respondent,/promoter to fulfil its obligations and responsibilities as per the
agreement to hand over the possession within the stipulated period.
Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promaoter, interest for every manﬂ: 'E.'f dalay from due date of possession i.e,,
20.03.2016 till date of grant c:-ff‘ ia. 02.02.2022 plus two months at
prescribed rate ie, 9, 5{] L mp.a. q; per pruyl;%a, tu section 18(1) of the act
read with rule 15 of Eur : :

G. Directions of the

\
- J _JE]-
and
Z5. Hence, the authori by'i;]a$es this cﬁ'dﬂ and issues the following
directions under secti ﬁ act to en ompliance of obligations
cast upon the promoter as pef thefunction.éritriisted to the authority under

section 34(f): H ﬂ i fl“ | 1

. The complainants are entitled to defaye::l pussessmn charges as per the
proviso of section 1B(1) of the Real Estate (Regulation and
Development) act, 2016 at the prescribed rate of interest i.e, 9.50%p.a.
for every month of delay on the amount paid by him to the respondent
no. 1 from the due date of possession i.e, 20.03.2016 till date of OC ie,
02.02.2022 plus two months which is 02.04.2022.

ii. The promoter shall not charge anything which is not partof the BBA and
of any payment is due from the complainants, it shall be adjusted from
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the amount of delayed possession charges.

iii, As per section 2(za) of Act of 2016, the rate of interest chargeable from
the allottee by the promoter, in case of default, shall be equal to the rate
‘of interest which the promoter shall be liable to pay the allottee.

26. Complaint stands disposed of.
27. File be consigned to registry.

r. K.K. Khandelwal)
Chairman

, Gurugram
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