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ORDER

The present complaint has been filed by the

complainant/allottee under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 [in short, the Rules) for violation

Shri Yamnish Kaul
R/O: - H.No. 2127, S

M/s S.S. Group
Regd. Office at:
sector-44, G

Respondent

ri Vijay Kumar

the complainant

Dhruv Dhutt respondent

Page I of 24

Complainant

Versus

CORAM:

Dr. K.K, Khandelwal Chairman

Member

APPEARANCE:
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A.
2.

ffi HARERA
#- arnuennr'r

of section 11[a)[a) of the Act wherein it is inter

prescribed that the promoter shall be responsible for

obligations, responsibilities and functions under

provision of the Act or the rules and regulations made th

under or to the allottees as per the agreement for s

executed inter se.

Unit and proiect related
The particulars of unit consideration, the am

paid by the complainan proposed handing over

possession, delay been detailed in

following ta

Complaint No. 4312- 2027&37 36'201

r, block-B

page no. 27 of

Unit

w*
Unit admeasuring

08.05.2012

(page no. 23 ofthe
complaintJ

23.06.2072

(on page no. 25 of com

Date of execution of the
buyer's agreement

Possession clause

The Coralwood and Almeria

Sector -84, Gurugram.
Project name and location

2000 sq. ft.

(BBA on page no. 27 of
complaint)

Allotment letter

8. Possession
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GURUGRAM

HAR
GURUG

8.1: Time of handing over
the possession

8.1 [a) subject to terms of
this clause and subject to
the flat buyer(s) having
complied with all the terms
and conditions of this
agreement and not being in
default under any of the
rovisions of this

agreement and complied
th all provisions,

ties, documentation
rescribed bv the

the developer
to handover the

period of thirty
from the date

However, this
period will automatically
stand extended for the time
taken in getting the

ing plans sanctioned.

e flat buyer(sJ agrees

and understands that the
developer shall be entitled
to a grace period of 90 days,

after the expiry of thirty-six
months or such extended
period , for applying and

obtaining occupation

certificate in respect of the

{*1

W

HARERA
Complaint No. 43 12 - 2027 &37 36-2019
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Complaint No. 43 12-202f&37 36'20

Group Housing ComPlex

(Emphasis supplied).

Construction linked

[annexure -1 of BBA

page no. 4l of
complaint)

Payment plan

19.12.20]^2 valid
LA.r2.20t6

Building plan

10.07.2018 valid
.o7.2023

Revised build

of builder

Due date
posses

,000/-

R-6 vide ap
dated 27 .09.201

no.46 ofthe replywe
Rs.1,07 ,7 6,01r / -

(annexure R-6 vide

on page no.

ofthe reply))
GURUG

t7.10.2018

(page no. 37 of replyJ

Occupation certificate

20.08.2018

(page no. 105 ofcom

Offer of possession

Grace period utilization As per the clause

Page 4

ffi HARERA
S*eunuennu

7.

8.

9.

ri
10.

11. Total sale consideration

72. Total amount paid by the
complainant

13.

1,4.

15.



M HARERA
ffieuRuenRHl

B. Facts ofth

The complai

3738 of 2O1

amendment in

hence the matter was transferred from Ld. Adjudicating

Officer to the Hon'ble Regulatory Authority. The complainant

had generated Performa-B on 15.09.2021. However, due to

miscommunication, the said Performa-B was not taken on

record and now, the same is again being filed along with the

present complaint.

Complaint No. 4 312 - 2021.&37 36-2079

19 bearing CR no.

ff in view of the

r. However, the said

possession , the developer
shall be entitled to a grace
period of 90 days, after the
expiry of thirty six month(36)
months or such extended
period (for want of building
plan) for applying and
obtaining the occupation
certificate in respect of the
Group Housing Complex. The
promoter has not applied for
ccupation certificate within

time limit prescribed ln
the builder buyer agreement.

per the settled law one
be allowed to take

of his own wrong.
, the grace period Is

complaint was revived by this Authority in October 2020

before the Adjudicating officer. As the main relief of the

complainant was for delay penalty charges and possession,

PaEe S of 24
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plainant got allured with amenities and booked4. That the com

a flat in the said proiect registered under HAREM bearing

REM No. 387of 2OL7 'The flat was booked in favour of the

complainant and was duly allotted flat bearing no 78' at first

floor, having super area of 2000 sq ft for total sale of

consideration of Rs 1,08,52'000/' and opted for a

construction linked Plan-'

5. That at the time of b pondent represented that

the unit would be d or before MaY 2015 ie,

within 36 mon e allotment letter, the

parties entere 23.06.20!2.

6. That as on t has already Paid

an amount the respondent

ention that the

payments in
complainant

accordance to ondent.

7. That from the Year e respondent on regular

the construction

towards

intervals kept on ra

(which was not insP

c.

8.

nt everJ. Till the

year 2014, the comPlainant had

95,47,OLIl- o\l of the total consideration'

Relief sought by the complainants'

The complainant has sought following relief:

(i) Direct the respondent to pay make payment of

interest on amount collected on account of

delayed offer of possession at the prescribed rate

Page 6 of 24
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ffi aJRTJGRAI/ Complaint No. 4 312 - 2027&37 36-20t9

and execute the conveyance deed in favour ofthe
complainanL

D. Reply by the respondent

9. That the complainant himself is defaulter under section 19

(6),79 (7) and 19 (10) of the Real Estate fRegutation and

DevelopmentJ Act,201,6 and not in compliance of these

sections. The complain t seek any relief under the

provision ofthe Act of frame thereunder.

10. That it is pertinent to that the respondent, after

having applied certificate in respect

of the proj een even issued

through m possession on

20.08.2018. lainant, being in

date of grant of

occupation ce less as claimed by

the complainant i

11.. That the

redressal

any case

authority for

clean hands, i.e.,

situation with regard to several aspects. It is further

submitted that the hon'ble apex court in plethora of decisions

has laid down strictly, that a party approaching the court for

any relief, must come with clean hands, without concealment

and/or misrepresentation of material facts, as the same

amounts to fraud not only against the respondent but also

PaEe 7 of 24



HABEBA
ffieunuonRvt

against the co

to be dismissed at the threshold without any further

adjudication' The respondent has contented on the following

grounds: -

respondent has the occupation certificate and

offered the Poss and also asked him to

make the remaini t. As per clause 8.2 [a) of

the flat buYe plainant should have

taken the

The co the possession of

his flat. It is at as per clause

9 of th plainant is liable

respondent that he is not in a position to pay the rest of

the amount and asked for the refund However' the

respondent informed the complainant through E-mail

dated 14.06.2019 that his request for refund was not

acceptable to the management as it has been made at a

belated stage. It is further submitted that besides the

@
urt and in such situation, the complaint is liable

o The resPondent through

14.72.2078 informed

to pay

super area

email dated 23.10.2018 and

the comPlainant that the

- per sq. ft. of the

uch delaY.

That the complainant has deliberately concealed the fact

that on 07.03.2019, the respondent sent a reminder to

him through e-mail to make the outstanding payment'

Upon which the complainant sent an e-mail to the

t has till date not

Page I of 24



ffi HARERA
ffi aJRTJGRAM Complaint No. 4312-202L&37 36-2019

holding charges, as on 70.02.2022 a sum of Rs.

14,61,944/- (excluding interest) was due from the

complainant towards the respondent.

12. That from the above, it is very well established, that the

complainant has approached this authority with unclean

hands by distorting/ concealing/ misrepresenting the

relevant facts pertaining e case at hand. It is further

submitted that the s of the complainant is to

unjustly enrich them expense of the respondent

by filing this fri is nothing but gross

abuse of the resent complaint

warrants d dication.

13. That ted prior to

implementa

binding on

the parties bei y documented FBA

executed by the of his own free will and

rules shall be

ed. Thus, both

terms and conditions so agreed between them.

14. The parties had agreed under the flat buyer's agreement to

attempt at amicably settling the matter and if the matter is

not settled amicably, to refer the matter for arbitration.

Admittedly, the complainant has raised the dispute but did

not take any steps to invoke arbitration.

15. Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute.

rvithout any undue influence or co€rcion and is bound by the

without any furth

PaBe 9 of24
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Hence, the complaint can be decided on the basis of these

undisputed documents and submission made by the parties'

turisdiction of the authority

The respondent has raised an objection regarding

jurisdiction of authority to entertain the present complaint'

The authority observes that it has territorial as well as

subject matter jurisdiction to adjudicate the present

complaint for the reas

E. I Territorial iurisd

As per notifi dated 14.72.2017

issued by T artment, Haryana

the jurisd tory AuthoritY,

Gurugram s for all purPoses.

s situated within

Therefore, this
ln the prese

the planning

authority has co sdiction to deal with

the present complaint.

E. Il Subiect-matter iurisdiction

sale. Section 11[4)(aJ is reproduced as hereunder:

Section 71(4)(a)

Be responsible for oll obligotions, responsibilities and

functions under the provisions of this Act or the rules
'and 

regulations made thereunder or ta the ollottees

o, p"r-th" ogr""-"nt for sole, or to the association of
ollittees, as the case may be, till the conveyance of oll

the opqrtments, plots or buildings, os the cose may

f the Act, 2016 provides that the promoter

)le to the allottees as per agreement for

Page lO of 24
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be, to the ollofteet or the common areos to the
association of allottees or the competent authori,, os
the case moy be;

Section 34- Functions of the Authority:

344 of the Act provides to ensure compliance of the
obligations cost upon the promoters, the allottees
ond the reol estote agents under this Act and the
rules and regulotions made thereunder.

So, in view of the provisiotrs of the Act quoted above, the

authority has complete jurisdiction to decide the complaint;i'w': "'.regarding non-compliance of obligations by the promoter

leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on

obi
buyer's
force ofth

16. The contention of the

pondent.

f authority w.r.t.
or to coming into

authority is deprived

F. I

of the ,urisdiction to go ir

the parties inter-se in acc

agreement executed betlv

n of, or rights of

sale as referred to under the provisions of the Act or the said

rules has been executed inter se parties. The authority is of the

view that the Act nowhere provides, nor can be so construed,

that all previous agreements will be re-written after coming

into force of the Act. Therefore, the provisions of the Act, rules

and agreement have to be read and interpreted harmoniously.

PaEe ll of24
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However, if the Act has provided for dealing with certain

specifi c provisions/situation in a specifi c/particular manner'

then that situation will be dealt with in accordance with the

Act and the rules after the date of coming into force of the Act

and the rules. The numerous provisions of the Act save the

provisions of the agreements made between the buyers and

sellers. The said contention has been upheld in the landmark

burban PvL Ltd' Vs, UOI

cided on 06.12.2017 which

the deloy in
tud from

entered
to its

isions of
the

some
template

and

t above stated
not retrosqective in

hoving q

then on

of RERA

judgment of Neelkama

and others. U.P 2737

provides as under:

connot be chttllenged. The Parlioment is competent

enough to legislate law hoving retrospective or

retriactive effict. A law can be evttn framed to oflect

122. We

subskting /';xisting controctual righ5 betuteen the

oorties ii the lorger public interesL We do not hove
'ony 

doubt in our mind thot the REP.y'. has been

frimed in the lorger public interest ofter a thorough

study ond discussion mode ot the highest level by the

Stoiding Committee ond Select Committee, which

" 119. Un

hondi
the d
into

REM,
date
under
rewriti

submitted its detailed rePorts,"

Page 12 of 24
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17. Further, in appeal no. 173 of 2019 titled as Magic Eye

Developer PvL Ltd. Vs. Ishwer Singh Dahiya, in order dated

17.L2.2079 the Haryana Real Estate Appellate Tribunal has

observed-

"34. Thug keeping in view our oloresoid
discussion, we are oI the considered opinion that
the provisions of the Act ore quasi retoactive to
some extent in operotion and will be opplicable to

Hence in cose
possessror? oJ
ag
the in

of
un

the offer/delivery of
nd conditions oI the

be entitled to
rges on the

in Rule 15
ir and

18. The agree except for the

the Act itself.provlslons w

Further, it is n agreements have

been executed in is no scope left to the

ntained therein.

charges payable

under various heads shall be payable as per the agreed terms

and conditions of the agreement subject to the condition that

the same are in accordance with the plans/permissions

approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules,

statutes, instructions, directions issued thereunder and are not

unreasonable or exorbitant in nature.

Page 13 of 24
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F. rl obrection regarding comPlainant in breach of

,g.""-"r,i fo. nrn-invocation of arbitration'

19. The respondent has raised an obiection for not invoking

arbitration proceedings as per the provisions of flat buyer's

agreement which contains a provision regarding initiation of

arbitration proceedings in case of breach of agreement' The

following clause has been incorporated w r't arbitration in

the buyer's agreemen

"35, DisDute Resolution bv Arbitrotion - .

All iany disputes arising out of or touching.up-on.or

in relqtibn b he terms oI this Agreement including-

the interpretation ond validity oI the terms thereol

iid th"' ,"tp""tiv" rights ond obligations of the

Parties sholl be settled amicabty by mutual discussion

failing which the some sholl be settled through
'arbiiotion. The arbitrqtion sholt be govemed by the

Arbitration and Conciliqtion Act' 7996 or any

stqtutory amendments/modifications thereto for,the
time being Iorce. The arbitrotion proceedings shall b.e

hetd at iorporote olfrce of the developer alone in

Gurgoon by-o Sole Arbitrotor who shall be Developer

secretory , or any person nominated by him' The flot's
buyer iereby confirm thot he/she/it shall have no

oiiection to this appointment The courts at Horyana

sioll alone have the jurisdiction in all matters arising

out of/ touching ond/ or conceming this agreement

regordless of the ploce oJ execution of this agreemnet

20. The authority is of the opinion that the iurisdiction of the

authority cannot be fettered by the existence of an arbitration

clause in the buyer's agreement as it may be noted that section

79 of the Act bars the iurisdiction of civil courts about any

matter which falls within the purview of this authority, or the

Real Estate Appellate Tribunal. Thus, the intention to render

Page 14 of 24
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such disputes as non-arbitrable seems to be clear. Section BB of

the Act also says that the provisions of this Act shall be in

addition to and not in derogation of the provisions of any other

law for the time being in force. Further, the authority puts

rr:liance on catena of judgments of the Hon'ble Supreme Court,

particularly in National Seeds Corporation Limited v. M,

Madhusudhan Reddy & Anr. (2012) 2 SCC 506 and followed

in case of Aftab Singh and ors, v. Emaar MGF Land Ltd and

Consumer Protection Act are in addition to and not in

derogation of the other laws in lbrce. Consequently, the

authority would not be bound to refer parties to arbitration

even if the agreement betlveen the parties had an arbitration

clause. Therefore, by applying the same analogy, the presence

of arhitration clause could not be construed to take away the

ju risdiction of the authority.

21. While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact of an existing

arbitration clause in the builder buyer agreement, the hon'ble

Supreme Court in case titledas M/s Emaar MGF Land Ltd. V'

Afiab Singh in revision petition no. 2629-30/2078 in civil

appeal no. 23572-23573 of 2017 decided on 10.12.2018 has

upheld the aforesaid judgement of NCDRC and as provided in

Article 141 of the Constitution of India, the law declared by the

Supreme Court shall be binding on all courts within the

Page 15 of24
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GURUGRAIU complaint No. 4312-2021&37 36-2019

territory of India and accordingly, the authority is bourrd by

the aforesaid view.

22. Therefore, in view of the above judgements and considering

the provision of the Act, the authority is of the view that

complainant is well within the right to seek a special remedy

available in a beneficial Act such as the Consumer Protection

Act,1986 and Act of 2016 instead of going in for an arbitration'
(.,.':}.

Hence, we have no hesitation in holding that this authorily has
' -'.t:a'; r'1r'

the reouisite iurisdiction to entertain the complaint and that
rr{4f90 4

the dispute does not require to be referred to arbitration

necessarily. tI
G. Findings on

Reliefs mplainarrt has

sought foll

yment of interest

on amount t of delayed offer of

possession at the prescribed rate and execute the

conveyance deed in favour ofthe complainant.

23. In the *"S$RU(3'ru.AMant intends to

continue with the prolect and is seeking delay possession

charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1J proviso reads as under.

"Section 18: - Return of amount and
compensqtion

18(1). If the promoter fails to complete or is unable

to give possession of on opqrtment, plot or building,

Page 76 of 24
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Provided thqt where on ollottee does not intend to
withdrow Jrom the project he shqll be poid, by the
promoter, interest lor every month of delay, till the
handing over of the possessioa at such rote as msy
be prescribed."

24. Clause 8.1 of the flat buyer's agreement provides for handing

over of possession and is reproduced below:

"8.1 (a) subject to teiffl*i, 
"torr" 

ond subject to
the flat buyer(s) hoving complied with all the terms
and conditions of this agreement ond not being in
default under ony of the provisions of this ogreement
and complied with all provisions, lormolitiet
documentation etc. os prescribed by the developer,
the developer proposes to handover the possession oI
the llqt within a period oI thirqt six months from the
date of signing of this agreemene However, this
period will automatically stand extended Ior the time
token in getting the building plans sanctioned. The

flat buyer(s) agrees and understqnds that the
developer shall be entitled to a grace period of 90
days, after the expiry oI thiry-six months or such
extended period , for opplying ond obtqining
occupation certifi,cate -in* respect of the Group
Housing ComPlex.'&"u**""t'-

25. At the inception, it is relevant to comment on the pre-set

s agreement wherein the

innumerous terms and

clause of the

has been su

force majeure circumstances and innumerous

terms and conditions. The drafting of this clause is not only

vague but so heavily loaded in favour of the promoters that

even a single default by the allottee in fulfilling obligations,

formalities and documentations etc. as prescribed by the

promoters may make the possession clause irrelevant for the

possession

possession

conditions,

fla

bj.

Page 17 of24
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purpose of allottee and the commitment date for handing

over possession loses its meaning. The incorporation of such

clause in the buyer's agreement by the promoters is iust to

evade the liability towards timely delivery of subiect unit and

to deprive the allottee of his right accruing after delay in

possession. This is iust to comment as to how the builder has

misused his dominant Position and drafted such mischievous

clause in the agreem ottee is left with no option

but to sign on the dotte

26. Admissibility of romoter has proposed

to hand over it within period of

36 months t. In the Present

case, the

Therefore,

is 23.06.2012.

ossession comes

out to be 23 in agreement that

a grace period ofpromoter shall

180 days for fini and obtaining the

certificate only on 25.07.2018 which is later than 180 days

from the due date of possession i.e23.06.2OL5' The clause

clearly implies that the grace period was meant for filing and

obtaining occupation certificate' Therefore, as the promoter

applied for the occupation certificate much later than the

statutory period of 180 days, it does not fulfil the criteria for

Page 18 of 24
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grant of the grace period., As per the settled law, one cannot

be allowed to take advantage of his own wrongs. Accordingly,

this grace period of 180 days cannot be allowed to the

promoter.

27. Admissibility of delay possession charges at prescribed

rate of interest: The complainant is seeking delay possession

charges at the prescribed rate of interest on amount already

paid by him. However, section 18 provides that

ra,here an allottee does to withdraw from the

project, he shall be ter, interest for every

month of delay, on, at such rate

as may be pre ed under rule 15

of the rules.

12; section
ion 19, the

" shall be the
State Bank marginol cost of

of lndio

fix from time to time for lending to the generol
public.

28. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined the

prescribed rate of interest. The rate of interest so determined

by the legislature, is reasonable and if the said rule is followed

oto
qnd(4)

For
18; a

and lt has been p

PaBe 19 of 24
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to award the interest, it will ensure uniform practice in all the

cases.

29. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate [in short,

MCLRJ as on date i.e., 08.07.2022 is 7.800/0. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate

+2o/o i.e.,9.80o/o.

30. The definition of term 'i efined under section 2(za)

of the Act provides that terest chargeable from the

allottee by the pro ult, shall be equal to

the rate of in

the allottee,

reproduced b

all be liable to pay

"(ro)
the
Expla
the rate allottee by
the prom
rate of in

ll be equal to the
shall be liable to

pay the ollottee, in

t section is

by

payobl
nt the

e allottee
ved the

refunded, and
the promoter

shall be from the dote the allottee deJaults in
poyment to the promoter till the dote it is pald;"

31. Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate i.e., 9.800/o

by the respondent/promoter which is the same as is being

granted to the complainants in case of delayed possession

charges.

Page 20 of 24
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32. On consideration of the documents available on record and

submissions made by both the parties, the authority is satisfied

that the respondent is in contravention of the section 11(4)(aJ

of the Act by not handing over possession by the due date as

per the agreement. By virtue of 8.1 of the flat buyer's

agreement executed between the parties on 23.06.2012, the

possession of the subject unit was to be delivered within 36

possession of

months from the date o agreement. Therefore, the

due date of handing over n was 23.06.2015. As far as

grace period is co is disallowed for the

reasons quoted cate of the proiect

has been rece 10.2018 and the

the complainant

on 20.08.201

there is delay offer possession

of the allotted u per the terms and

conditions of the ent dated 23.06.2072

executed b on part of the

ered view that

promoter to frtrifhtoUftgfiti&falid"fe3ltn$lbilities as per the

nat buyer's 
"dffiei{Q hd@,['{fij$d,.*'"" within the

stipulated period.

33. Section 19(10J of the Act obligates the allottee to take

possession of the subrect unit within 2 months from the date of

receipt of occupation certificate. In the present complaint, the

occupation certificate was granted by the competent authority

on 17.10.2018. The respondent offered the possession of the

Page 2l of 24
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unit in question to the complainant only on 20.08.2018. So, it

can be said that the complainant came to know about the

occupation certificate only upon the date of offer of possession.

Therefore, in the interest of natural justice, the complainant

should be given 2 months' time from the date of offer of

possession. This 2 month of reasonable time is being given to

the complainant keeping in mind that even after intimation of

possession, practically arrange a lot of logistics

and requisite docum ing but not limited to

inspection of the co t, but this is subject to

that the unit e time of taking

possession is er clarified that

the delay p le from the due

date of po iry of 2 months

from the date .10.2018) which

comes out to be

?l Accordingly, the non-compliance of the mandate contained in

section 11(4)(aJ read with section L8[1) of the Act on the part

of the respondent is established. As such, the complainants are

entitled to delay possession at prescribed rate of interest i.e.,

9.80o/o p.a. w.e.f.23.06.2015 till 17.12.2018 as per provisions of

section 18[1) of the Act read with rule 15 of the rules and

section 19 [10) ofthe Act.

H. Directions ofthe authority

35. Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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promoter,

prescribed rate
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compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34[f):

i. The respondent is directed to pay interest at the

prescribed rate of 9.80% p.a. w.e.f. 23.06.2015 till

17 .12.2018 as per provisions of section 18[1) of the Act

read with rule 15 of the rules and section 19 (10) of the

Act.

The arrears of accrued from 2 3.06.2015

promoter to the

from date of this

till 17.12.2018 sh

allottees wi

order as

d by the

utstanding dues,

the delayed

e allottees by the

be charged at the

the respondent/promoter

nts are directed

which is the same rate of interest which the promoter

e of default i.e.,

section 2(za) of

the Act.

The respondent is directed to get the conveyance deed

executed within a period of three months from the date

ofthis order.

The respondent shall not charge anything from the

complainants which is not the part of the agreement.

vl.
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However, holding charges shall also not be charged by

the promoter at any point of time even after being part

of agreement as per law settled by the Hon'ble Supreme

Court in civit appeal no. 3864-3889/2020 dated

L4.t2.2020.

Complaint stands disposed ol

File be consigned to re

\t.l- 4--2
(Vilay I(umar Goyat)

Member

Haryana
Dated: 08.07.

trfui^--------"<'
r. K.K. Khandelwal)

Chairman

Gurugram
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AURUGRAM

s*w
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