& CURUGRAM Complaint No. 4312-2021&3736-2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.: 4312 of 2021/
3736 0f 2019

Date of filing complaint: 11.09.2019
First date of hearing: 23.10.2019
Date of decision: 08.07.2021

Shri Yamnish Kaul

R/0: - H.No. 2127, Sector 46, Gurgaon Complainant

Versus
M/s S.S. Group Pvt, Litd;. '_-‘f {
Regd. Office at: - Ss House plot no. 77 Respondent

sector-44, Gurugram-122003 - .

F & J

CORAM: \ | ]

Dr. KK. Khandelwal: o ' Chairman
Shri Vijay Kumar Goyal''s. .. | Member
APPEARANCE: N

Ms. Monica Chugh, Adyocate for the complainant
Sh. Dhruv Dhutt Sharma~ . | Advocate for the respondent

ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation
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of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottees as per the agreement for sale

executed inter se.

Unit and project related details
The particulars of unit detalls, sale consideration, the amount

A.
2.

paid by the complamants, Bﬁiﬁ( f Iproposed handing over the

"r,é,

possession, delay period il any, “have been detailed in the

*.,»?. &

following tabular form i A
S.no.| Heads  ~ g e lnforrmafion
1. Project name and location " | 'The Coralwood and Almeria |
: Sector -84, Gurugram.
&1 | mEnGy .| 7B,AstFloor, block-B
& e - /'(BBA on page no. 27 of
.| RE{'complaint)
3 Unit admaﬁasuérmg D 2000 sq ft
E 14 B AnBage no. 27 of
| /| complaint)
4, Allotment Ihe'ttel' \ 08.05.2012
(page no. 23 of the
complaint)
S. Date of execution of the
buyer’s agreement i
(on page no. 26 of complaint
6. Possession clause p
8. Possession
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e

8.1: Time of handing over
the possession

8.1 (a) subject to terms of
this clause and subject to
the flat buyer(s) having
complied with all the terms
and conditions of this
agreement and not being in
default under any of the

Qe provisions of this
N agreement and complied

o T Siayrith all provisions,
: formalities, documentation

J,etc as' prescribed by the
: developer, the developer

proposes to handover the
possession of the flat

‘| within a period of thirty
| six'months from the date

of . signing of this

~|‘agreement. However, this

| period will automatically
4| stand extended for the time

taken® in getting the
building ‘plans sanctioned.
The ‘flat buyer(s) agrees
and understands that the
developer shall be entitled
to a grace period of 90 days,
after the expiry of thirty-six
months or such extended
period , for applying and
obtaining occupation
certificate in respect of the
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Group Housing Complex.

(Emphasis supplied).

Payment plan

Construction linked plan

(annexure -1 of BBA on
page no. 41 of the
complaint)

Building plan

19.12.2012
18.12.2016

valid upto

Revised building-g};%%ﬁ .10.07.2018

e 09.07.2023

Ay

valid uptp

10.

Due date of dehve;gy b;,
possessiony= o 1

Sl
%@‘W\_.. s

4 (caic&iﬂ@atgd from the date

| agreement)

231062015

of signing of builder buyer

11,

Total sale consideration
4 2 i1 |

s 1
%v" gggg

| Rs. 1,08,62,000/-

|| (annexure R-6 vide applicant

ledger dated 27.09.2019 on
page no. 46 of the reply))

12.

Total amount. pald by the
complamant LY B4

Vi
F

~127.09.2019 on page no. 46

Rs1,0776,011/-

(annexure R-6 vide
apphcant ledger dated

of the reply))

13.

Occupation certificate

17.10.2018
(page no. 37 of reply)

14.

Offer of possession

20.08.2018
(page no. 105 of complaint)

15:

Grace period utilization

As per the clause for
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possession , the developer
shall be entitled to a grace
period of 90 days, after the
expiry of thirty six month(36)
months or such extended
period (for want of building
plan) for applying and
obtaining the occupation
certificate in respect of the
Group Housing Complex. The
promoter has not applied for
.+~ J.occupation certificate within
/7 Ithe time limit prescribed In
7| the builder buyer agreement.
“1.As per the settled law one
cannot be allowed to take

VLS o f advantage of his own wrong.
% .| Therefore, the grace period Is
~I'not allowed.

B. Facts of the%cdm‘plain’ﬁ 1Y . g_

3. The complalnant ﬁled a complamt in the 2019 bearing CR no.
3738 of 2019* véhlcb wwas dlsposed off in view of the
amendment in powé‘rs to héﬁr the ‘matter. However, the said
complaint was revived by this Authority in October 2020
before the Ad]udlcatmg officer. As the main relief of the
complamant_yvgs:for delay penalty charges and possession,
hence the méfter was transferred from Ld. Adjudicating
Officer to the Hon'ble Regulatory Authority. The complainant
had generated Performa-B on 15.09.2021. However, due to
miscommunication, the said Performa-B was not taken on
record and now, the same is again being filed along with the

present complaint.
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That the complainant got allured with amenities and booked
3 flat in the said project registered under HARERA bearing
RERA No. 381 of 2017. The flat was booked in favour of the
complainant and was duly allotted flat bearing no. 78, at first
floor, having super area of 2000 sq ft for total sale of
consideration of Rs 1,08,62,000/- and opted for a
construction linked plan-.

That at the time of bookmg, ‘the respondent represented that

the unit would be delij’g ""‘on or before May 2015 ie,
within 36 months. Sub;E:q{i:élrlt‘to the allotment letter, the
parties enteredin to a buyer agreement on 23.06.2012.

That as on date, admlttedly, the complamaht has already paid
an amount ofRs- 1,07.73. 403/- [approx) to the respondent
towards the sald flat. It is pertinent to mention that the
complainant has always made tlmely payments in
accordance to the demand ralsed by the respondent.

That from the year 5102 till 2014 the respondent on regular
intervals kept on ralsmg demands as per the construction
(which was not mspected by the complamant ever). Till the
year 2014, the complainant had already paid a sum of Rs.
95,47,011/- out of the total consideration.

Relief sought by the complainants.

The complainant has sought following relief:

(i) Direct the respondent to pay make payment of
interest on amount collected on account of

delayed offer of possession at the prescribed rate
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and execute the conveyance deed in favour of the

complainant.

D. Reply by the respondent.

9.

10.

11.

That the complainant himself is defaulter under section 19
(6), 19 (7) and 19 (10) of the Real Estate (Regulation and
Development) Act, 2016 and not in compliance of these
sections. The complainant cannot seek any relief under the
provision of the Act of 201601‘ fﬁles frame thereunder.

That it is pertinent to meilﬁah ‘here that the respondent, after
having applied for grant Qf Qccupatlon certificate in respect
of the project,. Wthhi had thereafter been even issued
through memo dated 17.10.2018 had offered possession on
20.08.2018. The Complﬁfx_ft E_iledff;b;@-th\e complainant, being in
any case bel."ajé'd, is ever% subseﬁue:nt;tg_ the date of grant of
occupation certificate. No indulgenc"’é»niuch less as claimed by
the complainant is liable to-be shown'to him.

That the complainant has_approached this authority for
redressal of theL alleggd%%ﬁ;iﬁeggﬁ;:eé with unclean hands, i,
by not disclosing material facts pertaining to the case at hand
and, by distorting and/or misrepresenting the actual factual
situation with regard to several aspects. It is further
submitted that the hon’ble apex court in plethora of decisions
has laid down strictly, that a party approaching the court for
any relief, must come with clean hands, without concealment
and/or misrepresentation of material facts, as the same

amounts to fraud not only against the respondent but also
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against the court and in such situation, the complaint is liable

to be dismissed at the threshold without any further

adjudication. The respondent has contented on the following

grounds: -

The respondent through email dated 23.10.2018 and
14.12.2018 informed the complainant that the
respondent has recelved the occupation certificate and

offered the possessio;l,_.to \_\;hnn and also asked him to

'-ent As per clause 8.2 (a) of

‘% !

make the remammg p%&
the flat buyer’s agreérnent the COmplamant should have
taken the possessﬁn w:thm“‘%t) days

The complamant has il date not taken the possession of
his flat. Itis pertinent to mentlon here that as per clause
9 of the ﬂat buyer S agreement the éomplamant is liable
to pay the holdmg charges @ Rs-5/- per sq. ft. of the
super area for, the entlre perlod of such delay.

That the complamant has dehberately concealed the fact
that on 0'7 03 2019 the reSpon&ent§ent a reminder to
him through e- ma11 to make the outstandmg payment.
Upon which'the complamant sent an e-mail to the
respondent that he is not in a position to pay the rest of
the amount and asked for the refund. However, the
respondent informed the complainant through E-mail
dated 14.06.2019 that his request for refund was not
acceptable to the management as it has been made at a

belated stage. It is further submitted that besides the
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holding charges, as on 10.02.2022 a sum of Rs.
14,61,944/- (excluding interest) was due from the

complainant towards the respondent.

That from the above, it is very well established, that the
complainant has approached this authority with unclean
hands by distorting/ concealing/ misrepresenting the
relevant facts pertaining to the case at hand. It is further
unjustly enrich themsel\(eﬂ%@t;the expense of the respondent
by filing this frlvolous cjmplamt Wthh is nothing but gross
abuse of the due pr‘one:s 0} law The present complaint
warrants dlsmlssal w1thout any further adjudication.

That agreements which' were executed prior to
implementaéion of the Act of 2016 and- the rules shall be
binding on the partles and cannot be reopened Thus, both
the parties bemg s:gnatory to, ‘a duly documented FBA
executed by the compfalnant olit of his own free will and
without any undue Iggluenge or coe;élon and is bound by the
terms and co__ndl_tmns s_o_ ag;'ged&between them.

The parties nad' aglgee’a Eurider the flat buyer’s agreement to
attempt at amicably settling the matter and if the matter is
not settled amicably, to refer the matter for arbitration.
Admittedly, the complainant has raised the dispute but did
not take any steps to invoke arbitration.

Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute.
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Hence, the complaint can be decided on the basis of these
undisputed documents and submission made by the parties.
Jurisdiction of the authority

The respondent has raised an objection regarding
jurisdiction of authority to entertain the present complaint.
The authority observes that it has territorial as well as
subject matter jurisdiction to adjudicate the present

complaint for the reasons}'givfeh below.

E. I Territorial ]unsdlctm s

WO
As per notification.no., ]j92f2017 1TCP dated 14.12.2017
issued by Town and Countr:y f’lannf‘ng Department Haryana
the jurisdiction. of Haryana Real Estate Regulatory Authority,
Gurugram shall be entlre Gurugrarn dlstnCt for all purposes.
In the present case, the proléct in questlon is situated within
the planning area ef Gurugram dlstrlct Therefore, this
authority has complete terrltorlal ]LlI‘lSdlCtlon to deal with
the present complamt ' ﬁ
E. Il Sub]ect-matter iunsdiction i
Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be resporfsiblez to ;'t'ﬁe‘aiﬂo'ttieesw:as per agreement for
sale. Section 11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may
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be, to the allottees, or the common areas to the
association of allottees or the competent authority, as
the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees
and the real estate agents under this Act and the
rules and regulations made thereunder.

So, in view of the prowsmns of the Act quoted above, the
authority has complete jurledlctlon to decide the complaint
regarding non- compllanceoof.‘ obligations by the promoter
leaving aside compensation whlch is to be decided by the

ad]udlcatmg officer if pursued by the complainants at a later

stage.
F. Findings on the obiections r-aised by the respondent.

F.1 Ob]ection regarding ]unsdlctwn of authority w.r.t.
buyer’s agreement executed prior to coming into
force of the: Act.) - ., 200"

16. The contention of the respondent is that authority is deprived
of the jurisdict,_i,o_r_i_'_‘to__:_,g‘o lt}ltoth§e inter‘l’?retat;pn of, or rights of
the parties inter-se in accordance with the apartment buyer’s
agreement executed between the parties and no agreement for
sale as referred to under the provisions of the Act or the said
rules has been executed inter se parties. The authority is of the
view that the Act nowhere provides, nor can be so construed,
that all previous agreements will be re-written after coming
into force of the Act. Therefore, the provisions of the Act, rules

and agreement have to be read and interpreted harmoniously.
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However, if the Act has provided for dealing with certain

specific provisions/situation in a specific/particular manner,
then that situation will be dealt with in accordance with the
Act and the rules after the date of coming into force of the Act
and the rules. The numerous provisions of the Act save the
provisions of the agreements made between the buyers and
sellers. The said contention has been upheld in the landmark
judgment of Neelkamal__.'ﬂ?fézg}'sguburban Pvt. Ltd. Vs. UOI

and others. (W.P 2737 oﬂzg;gl%eaded on 06.12.2017 which

provides as under: y |

G { ALY HY 4 %
“119. Undeér.the provisions of Section;18, the delay in
handing over the possession.would be counted from
the date mentioned.in.the agreement for sale entered
into by the promoter and_the_allottee prior to its
registration under”RERA. Under the, provisions of
RERA, the promoter is given a facility to revise the

F

date of com&pléhén of project and declare the same
under Section. 4. The RERA does ot contemplate
rewriting.of contract between the flat purchaser and
the promolersd sy« Setkes™ o ¥4

122. We havé-already [disciissed.that above stated
provisions of the "RERA~aré not retrospective in
nature;. They may ‘toy.some" extent be having a
retroactive or cjggsi‘_,;;rgﬁjﬁrdﬁt‘ﬁ_ve;-feﬁecc; but then on
that ground the validity of the ‘provisions of RERA
cannot be-challenged. The Parliament is competent
enough to legislate_law ~haying/ retrospective or
retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have
any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports.”
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17. Further, in appeal no. 173 of 2019 titled as Magic Eye

18.

Developer Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated
17.12.2019 the Haryana Real Estate Appellate Tribunal has

observed-

“34.  Thus, keeping in view our aforesaid
discussion, we are of the considered opinion that
the provisions of the Act are quasi retroactive to
some extent in operation and M&e_appacqﬂe_m
h r sale enter rior
ming in ration . of A h

Hence in case of Je,a" the offer/delivery of
possession as per: the terms_and conditions of the
agreement for sale the allottee shall be entitled to
the mterest/defayed possessmn charges on the
reasonable rate of interest as ‘provided in Rule 15
of the" niiles “and “one sided,- unfair and
unreasanab!e rate of compensation ‘mentioned in
the. aﬁreement for.sale isTiable to be ignored.”

The agreements are Sacrosanct save and except for the
provisions whlch have been abrogated by the Act itself.
Further, it is noted that the bu1ldef-buyer agreements have
been executed in the-mantier that there is no scope left to the
allottee to negotlate ang of the clauses contained therein.
Therefore, the auggorlty 1§0f@the view that the charges payable
under various/heads shall be payable as per 'the agreed terms
and conditions of the agreement subject to the condition that
the same are in accordance with the plans/permissions
approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, directions issued thereunder and are not

unreasonable or exorbitant in nature.
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F. 11 Objection regarding complainant  in breach of
agreement for non-invocation of arbitration.

19. The respondent has raised an objection for not invoking
arbitration proceedings as per the provisions of flat buyer’s
agreement which contains a provision regarding initiation of
arbitration proceedings in case of breach of agreement. The
following clause has been incorporated w.r.t arbitration in

the buyer’s agreement: < = 254>

“35. Dispute Resolution by Arbitration

All or any disputes arising out of or touching upon or
in relation to the terms of this Agreement including
the interpretation and validity of the terms thereof
and the respective rights and obligations of the
Parties shall be settled amicably by mutual discussion
failing which the same shall be settled through
arbitration. The arbitration shall be governed by the
Arbitration and Conciliation Act, 1996 or any
statutory amendments/modifications thereto for the
time being force. The arbitration proceedings shall be
held at Corporate office of the developer alone in
Gurgaon by a Sole Arbitrator who shall be Developer
secretory , or any person nominated by him. The flat’s
buyer hereby confirm that he/she/it shall have no
objection to this appointment. The courts at Haryana
shall alone have the jurisdiction in all matters arising
out of/ touching and/ or concerning this agreement
regardless of the place of execution of this agreemnet.

"

20. The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration
clause in the buyer’s agreement as it may be noted that section
79 of the Act bars the jurisdiction of civil courts about any
matter which falls within the purview of this authority, or the

Real Estate Appellate Tribunal. Thus, the intention to render
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21.

such disputes as non-arbitrable seems to be clear. Section 88 of
the Act also says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other
law for the time being in force. Further, the authority puts
reliance on catena of judgments of the Hon’ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506 and followed
in case of Aftab Singh and'brs- v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 'of2015 decided on 13.07.2017,

r-.’.:“ o

wherein it has been held that fhp rernedles provided under the

Consumer Protectlon Act are in addmon to and not in
derogation of/ the other laws in force. Consequently, the
authority would not be bound to 'refertparties to arbitration
even if the agpeément between the parties had an arbitration
clause. Therefdre by appljring7 the same analogy, the presence
of arbitration clause could not he construed to take away the
jurisdiction of the authorlty -

While con51der1ng the issue of maintainability of a complaint
before a consumer forum/ comm15510n in the fact of an existing
arbitration clause in the builder buyer agreement, the hon’ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd. V.
Aftab Singh in revision petition no. 2629-30/2018 in civil
appeal no. 23512-23513 of 2017 decided on 10.12.2018 has
upheld the aforesaid judgement of NCDRC and as provided in
Article 141 of the Constitution of India, the law declared by the

Supreme Court shall be binding on all courts within the
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territory of India and accordingly, the authority is bound by
the aforesaid view.

Therefore, in view of the above judgements and considering
the provision of the Act, the authority is of the view that
complainant is well within the right to seek a special remedy
available in a beneficial Act such as the Consumer Protection
Act, 1986 and Act of 2016 instead of going in for an arbitration.
Hence, we have no hesitatio.n in holding that this authority has
the requisite ]urlsdlctlon to entertam the complaint and that

SRR

the dispute does not requ_lre to be referred to arbitration

. 58_, / 4 vy t':-\_;{-}‘* '-.'- .
necessarily. /S % N W\

. Findings on the 'rel"ief soﬁéﬁxtrﬁ};‘the gbmplainants.

Reliefs sought by the complainants ?I'he complamant has
sought followmg rellef(s) 'y
i Direct the respondent ‘to pay’ make payment of interest
on amount collectedon dccount of delayed offer of
possession. at thé._ p_reg_cfib.ed rate and execute the
conveyance deé?:i ln favOulr. of 't"ﬁ_e ﬁoﬁ{lplainant.
In the present cofﬁ'plamt ‘the complamant intends to
continue with the project and is seekmg delay possession

charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and
compensation

18(1). If the promoter fails to complete or is unable
to give possession of an apartment, plot, or building,
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Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may
be prescribed.”

24. Clause 8.1 of the flat buyer’s agreement provides for handing

over of possession and is reproduced below:

"8.1 (a) subject to terms of this clause and subject to
the flat buyer(s) having complied with all the terms
and conditions of this agreement and not being in
default under any of the provisions of this agreement
and complied with all provisions, formalities,
documentation etc. as prescribed by the developer,
the developer proposes to handover the possession of
the flat within a period of thirty six months from the
date of signing of this agreement. However, this
period will automatically stand extended for the time
taken in getting the building plans sanctioned. The
flat buyer(s) agrees and understands that the
developer shall be entitled to a grace period of 90
days, after the expiry of thirty-six months or such
extended period , for applying and obtaining
occupation cernﬁcate in respect of the Group
Housing Complex e

25. At the mceptlo% 1t 1§ relevant to ‘comment on the pre-set
possession cjause of the ﬂat buyer s agreement wherein the
possession has” been subjected to innumerous terms and
conditions, force majeure circumstances and innumerous
terms and conditions. The drafting of this clause is not only
vague but so heavily loaded in favour of the promoters that
even a single default by the allottee in fulfilling obligations,
formalities and documentations etc. as prescribed by the

promoters may make the possession clause irrelevant for the
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:lni

26.

purpose of allottee and the commitment date for handing
over possession loses its meaning. The incorporation of such
clause in the buyer’s agreement by the promoters is just to
evade the liability towards timely delivery of subject unit and
to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has
misused his dominant posmon and drafted such mischievous
clause in the agreement art}dihe allottee is left with no option
but to sign on the dotted,,_f?ﬁ;":r

) }
i TR F‘é\ ‘y

Admissibility of graCe vperlod The promoter has proposed

to hand over the possesmo:’" of the smd unit within period of

36 months from the 31gmng of .agreement In the present
case, the date of execution” of agreement is 23.06.2012.
Therefore, the ‘due date of har&dmg over possessmn comes
out to be 23. 06 2015. Iti is fu}:ther provtded in agreement that
promoter shall be entltled additionally to a grace period of
180 days for finishing-work and flllng and obtaining the
occupancy certiﬁcate etc. from DTCP As a matter of fact,
from the perusal of occﬁpatlon tertlﬁ‘cate dated 17.10.2018,
it is implied that' the promoter applied for occupation
certificate only on 25.07.2018 which is later than 180 days
from the due date of possession i.e23.06.2015. The clause
clearly implies that the grace period was meant for filing and
obtaining occupation certificate. Therefore, as the promoter
applied for the occupation certificate much later than the

statutory period of 180 days, it does not fulfil the criteria for
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grant of the grace period., As per the settled law, one cannot
be allowed to take advantage of his own wrongs. Accordingly,
this grace period of 180 days cannot be allowed to the

promoter.

27. Admissibility of delay possession charges at prescribed

28.

rate of interest: The complainant is seeking delay possession
charges at the prescribed rate of interest on amount already

paid by him. However, prov;so to section 18 provides that

kidé

where an allottee does }r_Lg l;iténd to withdraw from the
project, he shall be pald by the promoter, interest for every
month of delay, till the handmg over of possession, at such rate
as may be prescrlbed and. "t_has been prescrlbed under rule 15

of the rules. Rule 15 has been reproduced asiunder:

Rule 15. Prescnbed rate of interest- [Proviso to
section 12, section 118 and sub-section (4) and
subsection (. 7) of section 1 9] :
(1) For rhe purpose f prowso to section 12; section
18; and'sub-sections’ (4) and (7) of section 19, the
“interest atwthe-rate prescribed” shall be the
State Bank of India highest marginal cost of
lending rate +2%.: =
Prowded that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in
usé, it shall be replaced by 'such benchmark
lending rates which the State Bank of India may
fix from time to time for lending to the general
public.

The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined

by the legislature, is reasonable and if the said rule is followed

Page 19 of 24



SR H AR E RA

& GURUGRAM Complaint No. 4312-2021&3736-2019

29,

30.

31.

to award the interest, it will ensure uniform practice in all the
cases.

Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 08.07.2022 is 7.80%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.80%.

The definition of term ‘inﬁt’“"’

‘§'t"-"]‘ 's;_‘defined under section 2(za)

of the Act provides that the' ;Q%,]nterest chargeable from the
SRR
allottee by the promoter, in case of* default shall be equal to

the rate of interest which éhe promoter shall be liable to pay
the allottee, in-.case of"‘“"’defatilt. The wrelevant section is
reproduced bglq_w,_ ‘

“(za) mtéregt ‘means the rat;es of mterest payab!e by
the promoter,or the allottee, as the case'may be.

Explanation, —For the purpose oftbrs[clause—

the rate of mterest chargeable from the allottee by
the promoter, in.case. af default, shall be equal to the
rate of interest whlcﬁ the r%moter shall be liable to
pay the allottee, in case o]‘c?efau!t.
the fntgfeq; pay&bleébyé&;heq%pg noter to the allottee
shall be fromthe date, the p er'received the
amount or any part thereoftd! the date the amount
or part thereof and interest thereon'is refunded, and
the interest payable'by the allottee to the promoter
shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate i.e., 9.80%
by the respondent/promoter which is the same as is being

granted to the complainants in case of delayed possession

charges.
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32. On consideration of the documents available on record and

33.

submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4)(a)
of the Act by not handing over possession by the due date as
per the agreement.By virtue of 8.1 of the flat buyer’s
agreement executed between the parties on 23.06.2012, the

possession of the subject unit was to be delivered within 36

months from the date of: 31__' }B‘g of agreement. Therefore, the

due date of handing over pof : eSSI‘On was 23.06.2015. As far as

grace period is concerned fhe same lS disallowed for the

reasons quoted above T}f_"%&;ccupahon certlflcate of the project

B

has been recewed by thegrespondent on 17.10.2018 and the
possession of the subject-unit was offered to the complainant
on 20.08. 2018 The authonty is @f the consulered view that
there is delay on' the part of the rgspogdent to offer possession
of the allotted unit to. the. complalnant as per the terms and
conditions of the flat’ buye___r_.s._ ._a-greement dated 23.06.2012
executed between the parties. It is the failure on part of the
promoter to fuflé'fi“l:its"'obllig?titms and reép’énsibilities as per the
flat buyer’s ag';ee,ment tb hand-over the possession within the
stipulated period.

Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 months from the date of
receipt of occupation certificate. In the present complaint, the
occupation certificate was granted by the competent authority

on 17.10.2018. The respondent offered the possession of the
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34.

H.

35.

unit in question to the complainant only on 20.08.2018. So, it
can be said that the complainant came to know about the
occupation certificate only upon the date of offer of possession.
Therefore, in the interest of natural justice, the complainant
should be given 2 months’ time from the date of offer of
possession. This 2 month of reasonable time is being given to
the complainant keeping in mind that even after intimation of
possession, practically they bave to arrange a lot of logistics
and requisite documents»)ﬁvﬂéiudlng but not limited to
inspection of the completely%fj“msheé‘umt but this is subject to
that the unit bemg ha‘nae’d over dt, the time of taking
possession is ln habltable condltlon It 13 further clarified that
the delay possessmn charges shall-be payable from the due
date of possesswn i.e;123.06. 2015 till the explry of 2 months
from the date of oc;cupatmn certlﬁcate (17 10.2018) which
comes out to be 17 ;lZ 2018 % - >/

Accordingly, the non-éﬁmﬁllah'i':é;o}’fﬁé mandate contained in
section 11(4)(a) read Wlth sett;};:m 18@?] of the Act on the part
of the respondent Is ‘establishe d As such; the complainants are
entitled to delay possesswn at prescnbedﬁrate of interest i.e.,
9.80% p.a. w.e.f. 23.06.2015 till 17.12.2018 as per provisions of
section 18(1) of the Act read with rule 15 of the rules and
section 19 (10) of the Act.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

i The respondent is directed to pay interest at the
prescribed rate of 9.80% p.a. w.ef. 23.06.2015 till
17.12.2018 as per provisions of section 18(1) of the Act
read with rule 15 of the rules and section 19 (10) of the
Act.

ii. The arrears of such ;ntergst accrued from 23.06.2015
till 17.12.2018 shaiL he pald by the promoter to the
allottees w1thm a pemod of 90~days from date of this
order as per mle fa(Zj/of thE mjes

iii. The complamants are dlrected to pay outstanding dues,
if any, after adjustment of interest for the delayed
period. | _ it 4 |

iv. The rate of mterest chargeable frorn the allottees by the
promoter, ih, case. of default shall be charged at the
prescrlbed rate i.e., 9, 80% by the respondent/promoter
which is the sarﬁe %at% of lnterest Wthh the promoter
shall be llable to pay the allottees in case of default i.e,,
the deléyed possession-charges as per section 2(za) of
the Act.

V. The respondent is directed to get the conveyance deed
executed within a period of three months from the date
of this order.

Vi. The respondent shall not charge anything from the

complainants which is not the part of the agreement.
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'.. “

However, holding charges shall also not be charged by
the promoter at any point of time even after being part
of agreement as per law settled by the Hon’ble Supreme
Court in civil appeal no. 3864-3889/2020 dated
14.12.2020.

36. Complaint stands disposed of.

L S
V‘) -;(9/ S ) m’——/c
(Vijay Kumar Goyal) . Neifhin (Dr. K.K. Khandelwal)
Member o \Chairman
oy .: '
Haryana R ty, Gurugram
Dated: 08.07.
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