HARERA

GURUGRAM Complaint No. 218 of 2019 j
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 218/2019
Date of filing complaint: | 21.01.2019
First date of hearing: 30.04.2019
Date of decision 29.07.2022
Atul Jain ]
R/o: House No. 19, Gayatri Nagar, Tansen
Road, Gwalior, Madhya Pradesh -474003 Complainant
&l \,__VETSHS
1. [ M/s Haamid Real Estate&B t ],,;;d
R/0:232-B, Fourth Floor Okhla Industrial
estate, Phase I, Newdellgl S@Lgth Be]hl DL-
10020 f b ”ﬁe@ '_".___ b
2. | sh, Arvinder Smgh Pasrlcha R N
R/0S-304, Greater Kailash, PartZ South
Delhi, New Delh;- 110048 | ] %
5 | Sh. Tirath Lal Anand mIN
"|R/0 82-3rd Eleor old Anarkali Nea@r'Lal
Mandir, Krishna Nagar,Delhi- 110051 Y
%l sh, Bala Krishna Pandey
R/0 House No.- 61-A, Bank, Colony Street
| No.4, Mandoll Saboli, Delh1~»L10093 Respondents
CORAM:
Dr. KK Khandelwal | | Chairman
Shri Vijay Kumar Goyal | Member
APPEARANCE:
Sh. Dagar Malhotra (Advocate) Complainant
Sh. M.K Dang (Advocate) Respondents

ORDER

1. The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
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Act, 2016 (in short, the Act) read with rule 29 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the provisions of
the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. Unit and project related details

2. The particulars of the projeofl_“ de"talls of sale consideration, the

amount paid by the complamanf' ; tézof proposed handing over the

possession and delay peﬁod 1f any, have been detailed in the

following tabular fo:gémW 7

| S.No. |Heads ] Information
1. Project name and i #| “Ghe Peaceful Homes” Sector 70A,
location “avd B
\\ I | Gurgaon
2. Project area \ < N 18 38 acres
3. Nature of the project Gro.upJ:lo“‘Us‘mg Colony
4 116012009, dated 29.05.2009 valid
H pio 28.05.2024
| 73'0£2013 ‘dated 30.07.2013 valid
upto-09.07.2019
5. Name of the licensee - | Haamid Real Estate Pvt. Ltd.
6. RERA Registered/ not | 63 of 2019 dated 22.10.2019
registered
7. RERA Registration valid 31.12.2019
upto
8. Allotment Letter Not Annexed
Wy - eevme. (212, 21stfloor, Tower C
(Page38 of complaint)
10. Unit area admeasuring | 15gg sq. ft. (super area)
b B
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o (Page no. 38 of the complaint) W

8 Date of execution of Flat 26.05.2015
Buyer’s Agreement

12, Possession clause 11(a) Schedule for Possession of
the unit

“The company endeavours to
handover the possession of the
unit to the allottee within a period
of 36 ) Thirty-Six ) months from
the date of commencement of
construction of the project
which shall mean the date of
[ commencement of the
exXcavation work at the project
andand this date shall be duly
"1 Mm Unicated to the allottee
b -:‘._'_(_i'éﬁ&mmitmént period”).  The
\ " | allottee: “fiirther  agrees and
£\V, ---;;;ﬁnjde_;;'s"i:and;'-.'ZZth@t the company
> 4 shall additionally be entitled to
+| theperiod of 6 (six) months after
| the | expiry “Tof the said
| commitment period to allow for
' | any [contingencies or delays in
‘|| construction / including for
\ /4. -obtaining 'occtpation, certificate f
- the project from the Government
~“|"Authorities.
21.04014 © %

13. Date of commencement

B

of excavatigh B £™R N[\edfcedbhofi)
14. Due date of possession | |21.04.2017 L
I\ (Caleulated as per date of
excavation)
15. Total sale consideration Rs.1,09,72,020/-
(As per SOA dated 06.10.2020)
16. Total amount paid by Rs. 1,07,09,767.81/-
the R
complainant (As per SOA dated 06.10.202 0)

17 Occupation Certificate | Not obtained
18. Offer of possession 13.03.2020
B. Facts of the complaint:
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3. Aproject by the name of "The Peaceful Homes" situated at Sector-70

A, Gurugram was being developed by the respondent. The
complainant approached the respondents for purchasinga flatin the
under-construction project. They informed the complainant that the
respondent no 1 is proposing to construct three towers in the plot of

land situated at Sector 70- A Gurugram.

. The complainant coming to know about the same booked of 2 BHK
Flat in it vide application dated 16. 07.2012. area for a total sale
consideration of Rs. 1,09,72,020/= The allotment of the unit was
made by the respondent undenaﬁgf _sta"uctlon linked payment plan.

That the respondent has made changes in.the plans for obtaining

permissions for constructlon of additlonal toy,vers in the plot of land.

& G

& % et g

. That the overall cosgﬁf the complamant has co‘me down because of
the increase in numher of towe*rs and / apartments in the same plot
of land and the respo_nderrt started sellmg apartments at a much
lower cost than it has ﬁgfeec} to sell to th;e gomplamant which also
put him in a much dlZdvaﬁmgeous i:nosmon in terms of price.
Despite making several reque§tsﬁthe respondents were not ready
and willing to ptft "”t:he éﬁmplaman’t at par W1th many of the
subsequent purchasers resultlng in dtmmutlon in value of the
apartments allotted- 0 camplamanti The complamant also craves

liberty to approach consumer disputes redressal forum in

connection with the deficiency of services on the part of respondent.

" That the complainant does not like to be in congested areas and open
space available earlier was reduced due to the increase in
apartments and the respondents were never ready and willing to

compensate the complainant for the loss of comfort and convenience
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caused due to change in plans, besides compensation towards the

delay caused in completing the projects.

. Itisthe case of complainant that the agreement between the parties
was executed on 26.05.2015 and by that time, the complainant had
already paid Rs. 3,71,029/-. That as per the agreement, the date of
commencement of construction was never communicated to the
complainant though he visited the project site personally and came

to know that the construction on the said project had commenced in
2014. 2

. That since the booking of the Ha _vc’omplamant has paid upto Rs.
1,06,58,059.00/- but yet he: has not %ot the possessnon of the said flat.
Till date, the complalnant has pald 95% of the total sale
consideration. The complamant v151ted the snte of the project and
was astonished to see the construction of the pmject progressing at
a very slow rate. Above all, the material useg gvll date is also of low
grade and not up to the mark as per the payments demanded and the

promises made by the respondents at-the'time of booking.

. However, the possession of the allgtged unit was to be offered within
a period of 36 months%gs per ciause 11[a1 of the E)uyer S agreement.
The excavation of the pro;ect commenced oﬁ 21. 04; 2014. Hence, the
due date for completion of the pI‘O]eCt is counted from that date and
which comes to 21.04.2017. But despite waiting for more than 6
years the complainant still has not got the possession. The
complainant visited the project site and the office of the respondent
in the month of September 2018 wherein he was surprised to see a
hoarding being displayed at the site stating that, "Pay 10% now and

no need to pay for next two years from the date of possession."
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11,

12.

13.

rComplaint No. 218 of 2019 }

That on enquiry at the site sales office, the respondents confirmed
the same and that scheme was also offered to the complainant for
new flat booking. a.) Total cost of 2 BHK including all taxes and
charges is around 1.12crore to 1.13 crore. b.) Only 10% of the total
cost was required to be paid. c.) That the possession would be
around March/April 2019 seven months. D). There would be a
subvention scheme and AIPL would pay interest for 31 months on
the loan amount which is the sale price of the flat minus 10% of the

sale price which is being payable as an mltlal payment.

The complainant also expected .ﬁd requested the similar beneficial
treatment from the responﬂents bemg one of the initial purchaser of
the flat in the respondent S pr’o]ect' But the same was declined. The
complainant also sgnt an e- maxl/ 'speed post "requestmg the same on
07.11.2018 but met wrth no response Hence, the nece551ty of filing

of the present complamt agamSt the respondent arose

That as the aforesaid prO]ect was based on Pre Launch System”
That as per the initial Elans as. presented by the respondents, only
three towers were to be constructed in the total land area of 11.7
acres .As per the 1mt;al 1ayout plan, the ‘complamant was to be
entitled for a proportlonately large und1v1ded mterest in the total
land area as well as»eommon amenities and would have been a part

of a low density group housing complex.

That to the utter shock the respondents without the consent of the
complainant, unilaterally changed the layout plans. The said
unilateral change in the layout plan entailed construction of
additional towers on the same land area as a different project.
Thereby, resulting in making the impugned project in which the
complainant booked a flat, a high-density group housing complex
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which is not what he initially booked for and decrease in undivided

interest of the complainant in both the land area and common
amenities, adversely affected his investment in the flat unit

purchased for his own residential purpose.

14. Hence, the complainant intend to withdraw from the project and he
is left with no other alternative but to file the present complaint

seeking refund of the paid-up amount besides interest and

compensation.

C. Relief sought by the complalw&w!- ot

15. The complainant has sought the fto"llsé‘”mng rehef(s)

f

i. Direct the res,pondent to “%“\refmd éthe amount of Rs.
1,07,09,767. 8L/-¢along Wil 'Eest

ii. Direct the respendent to pay an amoung "'R‘ 10,00,000/- as

compensa’uon on account 0f mental agony. /
o %r -'&:; &

iii. Direct the respondent to pay an am‘ount of Rs. 1,00 ,000/- as

litigation cost.

D. Reply by respondent:-

HARKEKR £

The respondent- bullaer by ivay bf wrltten reply made the following

submissions:

16. The complainant approached for purchasing a flat in the under-
construction project of respondents and applied for allotment of an
apartment. The same was allotted under the construction linked
payment. After the allotment, the complainant executed the buyer's

agreement on 26.05.2015.
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17.That respondent no.l raised payment demands from the

complainant and he has till date made the part-payment out of the

total sale consideration.

18. That the possession of the unit is supposed to be offered to the

19. That more than 60% of the élloi:t_

complainant in accordance with the agreed terms and conditions of
the buyer's agreement. However, there have been several
unforeseeable events which were beyond the reasonable control of
the respondents materially and adversely affecting the timely

completion of the project. R

E§; 'to the instant project have

defaulted in their paymefi‘ts.ngue to defaults on part of the allottees,
the respondents were constralned to appf‘na&h Fmanmal Institutions
to raise funds to comf)lete the construcnon of t"he project. Further,

the said financial lI‘lStléuthHS have th*e1r owu mternal compliances
. ‘gf?‘

]

i
before such funds are: d1§bursed to ent1t1es llke the respondent No.1

which led to further delay in procuremem: of funds

3%3* . n "
U

20. Moreover, during the coﬁrsé of constructmn various disputes in
relation to quality and.delay 1nﬁworﬁkwg»n the project arose with the
civil contractors of éi:[e-.i‘epSpgjpdﬁéfﬁts viz. Sbfi%al?ajiiBuildmate Private
Limited which took™a @qn:sidergblle ‘amourit of time. A police
complaint was alsE)“fiied by thé resip.:‘)fxde;l"ts ‘ag‘algnst the aforesaid
civil contractor. Finally, after the dispute was settled amicably, anew
contractor viz. RSV Builders Private Limited was awarded the work.

The new contractor thereafter took further time.

21. That there was a major accident at the project site which resulted in

the untimely death of two laborers and three were hospitalized. Due
to this accident, the work at the project site had to be stopped for

about a month, as the labour union had started raising various
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demands etc. Due to the demonetization and policy changes by the

Central Government, the pace of construction of the project was
severely affected for a period of approximately six months from
November 2016 to April 2017.Beside the aforesaid reasons, on
account of various orders passed by the Hon'ble National Green
Tribunal, the construction activities had to come to a complete
standstill during a considerable time period which further affected

the timely completion of the said project.

22.That the aforesaid circums__ta_nfg%*fsf;

SR

Il within the ambit of the
definition of the 'force majeure' qﬁ*g}gch respondent no.1 shall not
be responsible or is liable Wl

4
s' i -

23.1t was denied that the constructlon of’5 tliegpro]ect is not complete.

Rather, the respondent fo.1 hias already comgleted the construction

of the tower in which:the unit allotted to the complalnant is located.

24. That the respondents have made changesfin the bulldmg plansin the
said project after ’*obtalnmg requlslte permrssnons from the
concerned authorities and dn accordanee with applicable law.
Pursuant to the directions of the% Dlrector General, Town and
Country Planning (Haryanal “the respondents company issued a
notice to all the then existing 'allottees of the'said project, inviting
objections/suggestidnsidn‘ the proposed .revision of the building
plans in the said project. A similar notice dated 13.06.2014 was sent
to the complainant seeking his objections/suggestions on such

proposed changes in the building plans.

25. That through the said notice, the complainant was requested to
peruse the earlier approved building plan and the revised building

plan on the respondents no. 1 company's website and accord his
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consent. However, the complainant chose not to raise any objection

with respect to the above-mentioned revised building plans.
26. That the instant complaint ought to be dismissed at the outset.

27. Copies of all the relevant do have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and

submissions made by the parties.

E. Jurisdiction of the authority:

28.The plea of the respondent re" ';,_g@dlng rejection of complaint on
ground of jurisdiction stands re]ected The authority observes that it
has territorial as well _as--s-ub].egtma_tter-]u-rgs@ctnon to adjudicate the

present complaint f fbr';the reasons given below.
> A \ ¢!

E.1 Territorial jurisdiction -~ = | = =

As per notification no. 1/ 92 /20f7-I3TCP dated 14.12.2017 issued
by Town and Country Plannm% Department the jurisdiction of Real
Estate Regulatory Authorlty zGumgmm shaIl be entire Gurugram

territorial ]Lll‘lSdlCtlon to deal with the present complaint.

E. Il Subject matter jurisdiction

29, Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11
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(4) The promoter shall-

(a) be responsible for all obligations, responsibilities
and functions under the provisions of this Act or the
rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as
the case may be, to the allottees, or the common areas to
the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon thespromoters, the allottees and
the real estate agents under this Act and the rules and
regulations made thereunder.” =

30. So, in view of the provisions Qf’th Act quoted above, the authority

=

has complete jurisdiction: to de01§etheco plaint regarding non-

‘\N:“["% " v

i

compliance of obligations “by. the “ﬁzgf%gtgr leaving aside

compensation whiéhﬁs:to be:deci‘éleq;by thgs%iﬁjzdicating officer if

pursued by the corilfj.]gag_i'nangs at a later stage. &

Further, the author}i@l has no hftchiin Qro¢g?d'ifi§ with the complaint
and to grant a relief. of 'rﬁegl'iéndjna the pre“?’enr&n‘fatter in view of the
judgement passed by the Hon'ble Ajs-eﬁlepﬁ-f‘f in Newtech Promoters
and Developers P;;iv%te L%mtted V% :St%%eaéof U,.P and Ors. 2020-

-

2021 (1) RCR (c) 357 and reiterated.in case of M/s Sana Realtors
Private Limited & other Vs Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022wherein it has been laid

down as under:

“86. From the scheme of the Act of which a detailed
reference has been made and taking note of power of
adjudication delineated with the regulatory authority
and adjudicating officer, what finally culls out is that
although the Act indicates the distinct expressions like
refund’, ‘interest, ‘penalty’ and ‘compensation’ a
conjoint reading of Sections 18 and 19 clearly manifests
that when it comes to refund of the amount, and interest
on the refund amount, or directing payment of interest
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for delayed delivery of possession, or penalty and
interest thereon, it is the regulatory authority which has
the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question
of seeking the relief of adjudging compensation and
interest thereon under Sections 12, 14, 18 and 19, the
adjudicating officer exclusively has the power to
determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act. if the
adjudication under Sections 12, 14, 18 and 19 other than
compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may
intend to expand the ambit and scope of the powers and
functions of the adjudicating officer under Section 71

and that would be ag‘gfigs_bﬁhe_ﬁgq_ndate of the Act 2016. i

32.Hence, in view of the authofi?atiﬁ{e yronouncement of the Hon'ble

Supreme Court in the cases.mentioned-above, the authority has the
jurisdiction to entertain.a complaint seeking refund of the amount

and interest on the refund amount,
F. Findings on the relief soughtby the complainant:
el | : i 1 :ﬁ

.

ti;e amount of Rs.

"
i

9 o B &
¢ ™ML 2 i

F.1 Direct the respondeng to "%refiun'd

1,07,09,767.81/- along with interest.”

33. The complainant booked ?’ZBHKFI‘atm the project of respondent

vide application dated 16.07.2012 for a total sale consideration of

i

Rs. 1,09,72,020/ -uf‘:iﬂvei‘* a"co;ti'strut:'tiéin Iinkfd payment plan.

34. The complainant épproachédj fhe authori}ty 'se>éki.ng relief of refund
of the paid-up amount on the ground that the respondent changed
the layout plans and they have not handed over the possession of the
said unit to the complainant. Though the respondent offered the
possession of the unit on 13.03.2020 but the OC obtained is not for

the said flat. So, the possession stands invalid.

35. It is an admitted fact that the buyer’s agreement was executed on
26.05.2015 between the parties. So, the due date for completion of

Page 12 of 16



36.

37.
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the project and handing over possession of the allotted unit comes
to be 21.04.2017.

So, keeping in view the fact that the allottee- complainant wishes to
withdraw from the project and is demanding return of the amount
of Rs.1,07,09,767.81 received by the promoter in respect of the unit
with interest on failure of the promoter to complete or inability to
give possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified therein,

the matter is covered under %9‘-14 8(1) of the Act of 2016.

The due date of possession as:'fi ,r%‘_:\l_gfé'fement for sale as mentioned

in the table above is 21 04 2017 and there 1s delay of 1 year 9 months

.n‘” "--. W,

The occupation certlﬁcate/cornpletlon cer%lﬁeate of the project
where the unit is sﬂ:uated has still not been obtained by the
respondent-promoter The authorlty is of the vxkegw that the allottee
allotted unit and for which' he has paid a con51derable amount
towards the sale consxgleratlon and as obseryed by Hon'ble Supreme
Court of India 1nIreb Grace Realtech Pvt;ggtd Vs. Abhishek Khanna
&O0rs., civil appeal no.‘ 5 785 of 2019, decided'on 11.01.2021

onn

. The occupation certificate is not available even as on
date, which clearly amounts to deficiency of service. The
allottees cannot be made to wait indefinitely for possession of
the apartments allotted to them, nor can they be bound to take
the apartments in Phase 1 of the project.......”

Then, the Hon'ble Supreme Court in the cases of Newtech
Promoters and Developers Private Limited Vs State of U.P. and

Ors. (supra) reiterated in case of M/s Sana Realtors Private
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Limited & other Vs Union of India & others SLP (Civil) No. 13005
of 2020 decided on 12.05.2022. observed as under:

25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund on
demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in_either way not attributable to the
allottee/home buyer, the promdfer is under an obligation to refund
the amount on demand wrtg‘l mtere.st at the rate prescribed by the
State Government mdudmg campeﬂsmron in the manner provided
under the Act with the iﬁr_owso that :f thé&"allottee does not wish to
withdraw from the pro; 5% he shaH be. enf:itled for interest for the
period of delay tf?l handmg r)ver possess:on at the rate prescribed

39. The promoter is responSIble for all obhgatlons resp0n51b1ht1es and
functions under th&grovnslons of the Act of 2016 or the rules and
regulations made thére under or to the alIottee as per agreement for
sale under section 1 1[4) (a’)fg The prombter i’las’ failed to complete or
unable to give possessmn of‘the unitin: accordance with the terms of

agreement for sale or duly compfeted by the da;e specified therein.

Accordingly, the p oter is l’rable to th?e allo’ttees as they wish to

e

withdraw from the prc)]ect without prejudice to any other remedy

.......

mm

available, to return the amount recewed by it in respect of the unit

with interest at such rate as may be prescribed.

40, This is without prejudice to any other remedy available to the
allottee including compensation for which they may file an
application for adjudging compensation with the adjudicating officer

under sections 71 & 72 read with section 31(1) of the Act of 2016.

Page 14 of 16



GURUGRAM Complaint No. 218 0f 2019 ‘

41.The Authority hereby directs the promoter to return to the
complainant the amount received by him i.e Rs. 1,07,09,767.81/-
with interest at the rate of 9.80% (the State Bank of India highest
marginal cost of lending rate (MCLR) applicable as on date +2%) as
prescribed under rule 15 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 from the date of each payment till the
actual date of refund of the amount within the timelines provided in
rule 16 of the Haryana Rules 2017 ibid.

F.2Direct the respondent to pay an amount of Rs. 10,00,000/- as
compensation for mental ageny caused to the complainants.
F.3 Direct the respondent to pay an amount of Rs. 1,00,000/- a

litigation cost. I/ T Loyl &\
42.The complainant is?} s:.eekinzv above mentiened relief wur.t.
compensation. Hon ble Supreme Court of lndla in civil appeal nos.
6745-6749 of 2021 titted as M/s Newtech Promoters and
Developers Pvt. Ltd V/s State of Up & Ors. (supra) has held that
an allottee is entitled to cIalm compensatlon & litigation charges
under sections 12,14, 18 and sectxon 19 whlch Is to be decided by the
adjudicating offlcer as per sectlon 71 and the quantum of
compensation & htigatlon expense shall be adjudged by the
adjudicating officer having due regard to the factors mentioned in
section 72. The adjudicating officer has exclusive jurisdiction to deal
with the complaints in respect of compensation & legal expenses.
Therefore, the complainant is advised to approach the adjudicating

officer for seeking the relief of litigation expenses

G. Directions issued the Authority:
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43.Hence, the Authority hereby passes this order and issue the

following directions under section37 of the Act to ensure compliance
of obligations cast upon the promoter as per the functions entrusted

to the Authority under section 34(f) of the Act of 2016:

i. The respondent/ promoter is directed to refund the amount of
Rs.1,07,09,767.81/- received by it from the complainant along
with interest at the rate of 9.80% p.a. as prescribed under rule
15 of the Haryana Real Estate [Regulation and Development)
refund of the dep051ted amount wuhm the timelines provided

in rule 16 of the Har;yana Rules 2017*@

A

44. Complaint stands dlsposed of

45, File be consigned t ?”he Regfstry

.
=
' 4

v"‘l?/"” e rec” CMA—T
(Vijay Kumar G@gya;] : (Dr KK Khandelwal)

‘53 - v
Memb - 2 B B Chalrman

Haryana ﬁgeal Estag?e Regulatﬁry Au’tl‘forl’cy Gurugram
' Dated 29. 07;2%2
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