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MOR GURUGRAM Complaint No. 2944 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 2944 0of 2021

Date of filing complaint: | 02.08.2021
First date of hearing: 20.08.2021
Date of decision  : 14.07.2022

-

Aashihsh Prakash

2. | Sona Dokania

R/0: G-1202, Bestech Park Vlew SPA Next, Sector
-67 , Gurugram Complainants

M/s Dss Buildtech Pvt. Ltd N
Regd. office:506, Sthquor Time Sgaure Blélldlng,
B-Block, Sushant Lok I@urugram&tZQOOZ” "-% Respondent

CORAM: E2 = 1

Dr. KK Khandelwal BR “ | Chairman

Shri Vijay Kumar Goyal, N\ | | VO /| Member

APPEARANCE: N,/

Sh. Imran Khan (Advocate) b= Complainant

Sh. Alok K. Singh (Advoceﬁe) ; """ T) /% |Respondent
ORDE‘R L el ]

The present complairit-hés He“‘eﬁ filed by the’:' complainants/allottee under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.
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Unit and project related details

The particulars of the project, the details of sale consideration, the amount
paid by the complainants, date of proposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:

S.No. | Heads Information
L Project name and location The Melia, Sector 35 Sohna Road,
Gurugram
2. Project area
3. Nature of the project
4. |DTCPLicense %77‘0f20'13‘*”dated 10.08.2013 upto
D 1 J09.08. 2024
. DD It “Cg lisee i tSmt Aaru Kﬁandéwal and two others
’ Reglstered vuie ﬂOg 288 of 2017 dated

6. RERA Reglstereei/ not
registered %;% M |

: 10 10. 2017 j
7. Rera Reglstratlo .Yahd; 25.10.2021 « /
upto % g 3 ‘.w% . k 5 Ei . 52"&; .}yz?
& S5t mo. > Eé’ﬁ@&*TQWER 6th floor
| (page no 5 ofcpa )
9. Unit measuring::&. Ve ¥ 21{,75_6; » %igt e '

111 | (Page no! 5-.-of§naJ ;

10. Date of Booking

August 2013
First payment made on 12.03.2014
ik, Date of apartment buyer Not eikaciited
agreement
i2,

Date of approval of building | 21.04.2016
plan

Taken from the project details
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13.

Date of environment 20.09.2016

clearance (Annexure R 3 page 27)

14. | pate of consent to establish | 12.11.2016

(Taken from the project details)

15. Payment plan Construction linked payment plan

(Page30 of complaint)

16. | Possession clause 14. DELIVERY OF POSSESSION

ilb]ect to the terms hereof and to
yer having complied with all the
“{'terms and conditions of this Agreement,
the Company proposes to hand over
ossession of the Apartment within a
\;_""’"gerioﬁ”wof &8*%» (forty eight months)
.| from the ﬂgﬁe of receiving the last of
Approvals ' < " required for
| commencement of construction of
| the Project from the Competent
. 7| Authority and.or the date of signing
" |the agreement whichever is later and

_ | to this genoﬁ gei be added for the time
"ov. ““|taken in getting Fire Approvals and

" | Occupation  Certificates and other
‘Approvals required before handing over
the possession Gf the Apartment or for

i
-
E

e

] dlrected by the DGTCP The resultant
period will be'called as "Commitment
‘Period". - However, this Committed
Period will automatically stand
extended by for a further grace
period of 180 days for issuing the
Possession Notice and completing
other required formalities (emphasis
supplied)

17. Due date of possession 12.05.2021
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(Calculated from the date of consent to
establish plus added 6 months due to
covid)

18. Total sale consideration Rs.83,86,000/-

(page no.5 ofthe new cra)

19. Total amount paid by the | Rs. 16,92,944 /-

complainants [Annexure P-6 on page 40 of the old
complaint]
20. Occupation Certificate Not obtained
21. | Offer of possession Ngt‘pffered

2 Grace Period

Facts of the complaint: .~ g i

That in the month of Aggust 261;_;;%& '..f‘”npﬁ é?hts received a marketing
call from the office of the respondent The manager of the respondent
marketed a residential prolect namely "The Mella 51tuated at Sector - 35,
Gurugram. The complamants v151ted the Gurugram offlce and project site of

therespondent/bullder ; BRI

Thereafter the complaman“fs Eoeked BBHKw?ﬁTa‘t/Apartment bearing No. E-
606 in tower E, on 6th, Floor for size, .

00 00@/ i de cheq%&Ng 182886 drawn on ICIC]
Bank dated 12.03.20_..14:- The ﬂa:-t/apartmgpg was :,-purchased under the

booking amount of stév

construction linked plan fora sale consideration of Rs. 83,86,000/-

That on 01.11.2014, the complainants paid a demand of Rs. 10,76,522/
raised by the respondent for which the payment receipt was issued. Later
on, the respondent raised a demand of Rs. 10,02,824 /- on 10.07.2015 and
upon receiving the demand letter, the complainants asked the respondent

to execute BBA and then only they would pay the current demand. But the
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respondent assured them that after the payment of the current demand, it

would execute the agreement.

That the complainants many times asked the respondent for the execution
of BBA, but it did not sent any agreement. So, they asked the respondent for
cancellation of the unit by deduction of 10% of the earnest money & refund
of the balance paid amount but the respondent kept sending the reminder
letters to the complainants for the payment of the outstanding amount and
failed to cancel the unit. Later on, the complainants visited the office of the

respondent regarding same but 1t d1d not pald any attention.

That on 19.06.2019, the respondent sent a payment request letter to the
complainants and asked to pay the outstandmg degnand of Rs 1,03,12,202/-
. The complainants have pald a total sum of Rs. 16 92,944 as confirmed by

the statement of account 1ssued by the respondent

That for the first- tlme the cause of actlon for the present complaint arose in
July 2015 when the respondent ralsed the demand w1thout even executing
the builder buyer agreement The cause of actlon further arose on many

occasions when despite the repeated requests made by the complainants for

a B M~ 1

cancellation of the unit, the respondgnt kept on sendlng the payment
reminder letters and failed to do the same. And Iater on the cause of action
arose on various occasions, on: a) October 2016; b) Feb. 2017; c) May 2018,
d) March 2019, e) July 2020, f) Feb 2021, and on many times till date, when
the protests were lodged with the respondent and asked for a refund of

money along with interest.

That the complainants want to withdraw from the project. Despite
requesting for cancellation of the allotted unit, the respondent did not cancel

the allotted unit, Thus the complainants were left with no other alternative
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but to file the present complaint seeking refund of the paid-up amount

besides interest and compensation.

Relief sought by the complainant:

The complainants have sought following relief(s):

i. Direct the respondent to refund of Rs. 16,92,944 /-

il. Direct the respondent to give compensation Rs. 10,00,000 and cost of

and the documents plagéd on' the-
§ ]

Jurisdiction of the aLQtﬁorlty.

The plea of the respond(ent%regardmg re]ectloﬁsﬂﬁfomplalnt on ground of
jurisdiction stands rejected; The authorlty ob’s&ervgs{that it has territorial as

well as subject matter ]uI‘ISdlCthIl to ad]udlcate the present complaint for

the reasons given below.

i

& W i g

i o
.

i

As per notification no, 1/92/2017 1TCP daléd 14 12 2017 issued by Town
and Country Planning Dwégi)artment the ]UI‘lSdlCtlon of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.

Subject matter jurisdiction
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13. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the case
may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to thg a "_ﬁ or the common areas to the

association of a!!ottees or the,competent authority, as the case may
be; '

Section 34-Funct!ons af the Authar;ty

34(f) of . the Act provides to ensure cgmphance of the
obligations cas?& upon the promoters, the glfgtfﬁes and the real
estate agents- under this Act and the. rules %JrE(L regufatfons made
thereunder. i = 1

14. So, in view of the prowswns of the Act quoted above the authority has

15.

complete jurisdiction to, deci‘de the complaint reg}an‘dmg non-compliance of
obligations by the promoter leaving aside compensatlon which is to be

decided by the adjudicating officer 1f pursued by the complamants at a later

g?:? 0
o

stage. i

E )
i % i
. . N «*?

Further, the authorlty has no hltCh in proceedmg w1th the complaint and to
grant a relief of refund in the present matter in view of the judgement passed
by the Hon'ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (c) 357 and reiterated
in case of M/s Sana Realtors Private Limited & other Vs Union of India &
others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has

been laid down as under:

“86. From the scheme of the Act of which a detailed reference has
been made and taking note of power of adjudication delineated
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with the regulatory authority and adjudicating officer, what finally
culls out is that although the Act indicates the distinct expressions
like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint
reading of Sections 18 and 19 clearly manifests that when it comes
to refund of the amount, and interest on the refund amount, or
directing payment of interest for delayed delivery of possession, or
penalty and interest thereon, it is the regulatory authority which
has the power to examine and determine the outcome of a
complaint. At the same time, when it comes to a question of seeking
the relief of adjudging compensation and interest thereon under
Sections 12, 14, 18 and 19, the adjudicating officer exclusively has
the power to determine, keeping in view the collective reading of
Section 71 read with Section 72 of the Act. if the adjudication under
Sections 12, 14, 18 and 1 an compensation as envisaged,
if extended to the adjud:éat:“ officer.as prayed that, in our view,
may intend to expand theﬁ'{ b __.ja?nd scope of the powers and
functions of the adjudicating oﬁ?aer under Sect:on 71 and that
would be against the. mandare of the ﬁc‘t 201 6.”

Hence, in view of the authomtanv@f" JFONol n_cement of the Hon’ble Supreme

he

Court in the cases mentioned ab ve, authof'lty has the jurisdiction to

entertain a complaint seekmg refund of the amourt;t and interest on the

refund amount. !'-; mi A ?
Entitlement of the complamants for refund

Direct the respondent to refund ofRs. 16, 92 94-4 w1th interest.

i,
.

The subject unit was booked 1r; August 5013 u}gder the construction linked
payment plan. A sum of Rs 16,92, 944 /- was paid in all towards the allotted
unit. The complamants approached the authorlty seekmg relief of refund of
the paid-up amount on the ground that no buyers agreement has been
executed even after paying the demands by them and they do not want to

continue with the project.

It is an admitted fact that no buyer’s agreement was executed between the
parties. So, the due date for completion of the project and handing over
possession of the allotted unit is being taken from the buyer’s agreement of

similar project of the same builder and the same comes to 12.05.2021 after
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excluding grace period. It has come in the pleadings that complainants

requested for cancellation of the unit to the respondent seeking refund and
withdrawal from the project. But the respondent did not act upon that
communication as requested and never informed the complainants. The
Hon’ble Supreme Court of India in the cases of Newtech Promoters and
Developers Private Limited Vs State of U.P. and Ors.. 2021-2022(1) RCR
(c) 357 reiterated in case of M/s Sana Realtors Private Limited & other

Vs Union of India & others. (Supra) observed as under: -

25. The unqualified right of the allottee to seek refund referred
Under Section 18(1)(a) and Section 19(4) of the Act is not
dependent on any contingencies or stipulations thereof. It appears
that the legislature has consciously provided this right of refund on
demand as an unconditional absolute right to the allottee, if the
promoter fails to give possession of the apartment, plot or building
within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the
Court/Tribunal, which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund
the amount on demand with interest at the rate prescribed by the
State Government including compensation in the manner provided
under the Act with the proviso that if the allottee does not wish to
withdraw from the project, he shall be entitled for interest for the
period of delay till handing over possession at the rate prescribed.”

19. The promoter is responsiblé forall obligations, responsibilities, and
functions under the grgjllswns of the Aé._t--of 2()16, or the rules and
regulations made thel:;ujder or. to the-allottees as f)er agreement for sale
under section 11(4)(a).-The-promoter has fail'eii?l%t'ﬁg complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottees, as they wish to withdraw from the project,
without prejudice to any other remedy available, to return the amount
received by him in respect of the unit with interest at such rate as may be

prescribed.
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20. At the time of arguments both the counsel has agreed that refund the entire
amount along with interest after deducting 10% of the basic sale
consideration be allowed. The Authority observes that refund the amount

from the date of surrender i.e 02.08.2011 till actual realization.

21. The cancellation of any allotted unit by the respondent / builder must be as
per the provisions of regulation 11 of 2018 framed by the Haryana Real
Estate Regulatory Authority, Gurugram providing deduction of 10% of total
sale consideration as earnest money gnd s__gnding the remaining amount to

the allottee immediately.

22. Keepingin view the above—menti-bi'gﬁ'e”féd*fﬁfé‘fé; the authority hereby directs the
promoter to return the amount of Rs. --1'6'92 944 after forfeiture of 10% of
total sale consideration wuth mterest at the rate of 9 70% (the State Bank of
India highest marginal cost of lendlng rate [MGLR) apphcable as on date
+2%) as prescribed under rule 15 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 from the da:t_:_e__\:of‘__‘f_ilﬁmg of the complaint i.e
02.08.2021 as agreed by&the ,;g;u;ﬁ__i?etgé_ till the actual date of refund of the

amount within the timeline;?"bléa\'_\é}'i:ded 1nrule16 of the Haryana Rules 2017.

E.Il Direct the respondenﬁ to give CQmpEIgSﬂtlﬁn‘f}lS /10,00,000 and cost of
litigation of Rs. 50 000/

23. The complainants are seékiné;ébdvé .mentioned relief w.r.t. compensation.
Hon’ble Supreme Court of India in civil appeal nos. 6745-6749 of 2021 titled
as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of Up & Ors.
(supra), has held that an allottee is entitled to claim compensation &
litigation charges under sections 12,14,18 and section 19 which is to be
decided by the adjudicating officer as per section 71 and the quantum of

compensation & litigation expense shall be adjudged by the adjudicating
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officer having due regard to the factors mentioned in section 72. The

adjudicating officer has exclusive jurisdiction to deal with the complaints in
respect of compensation & legal expenses. Therefore, the complainants are
advised to approach the adjudicating officer for seeking the relief of

litigation expenses.

Directions of the Authority:

Hence, the authority hereby passes this order and issue the following

directions under section37 of the Actg to ensure compliance of obligations

castupon the promoter as per thef’ n

Section 34(f) of the Act of 2016

ns entrusted to the Authority under

The respondent-promot’é'ﬁl ;ie' ““'d.i.raet-:ted to refund the amount of
Rs.16,92,944 /- after deductmg 10% of the sale c0n51derat10n of the unit
being earnest money as per regulatlon Haryana Real Estate Regulatory
Authority Gurugram (Forfelture of earnest money by the builder)
Regulations, 2018 along w1;h interest @ 970% p.a. on the refundable
amount, from the date of ﬁlmg ofvthe compla‘nnt i.e 02.08.2021 as agreed by

the parties till the actual date of refund of the amou;nt within the timelines

\gw

provided in rule 16 of the Haryana Rules 20 17.

Complaint stands disposed of.

File be consigned to the registry.

Y ) — ChRamwa—

(Vijay Kudmar Goyal) (Dr. KK Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 14.07.2022
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