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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

5765 of 2019

Complaint no.

W
-

Date of decision

Tl
-
—
w
-
="
=
-
-]
=]
- e
=
w
[=%]
pe &
R

Sh. Siddharth Rajgarhia S/o Sh. Bishamber

Dayal Rajgarhia Bz
2. | Smt. Asha Rajgarhia W /o Sh. Bishamber Dayal

Rajgarhia SRS |
3. | Sh. Bishamber Dayal Ralggrbia S/o Late Sh. \

C.M. Rajgarhia
\ R/0: 3 /54, DLF Phase-ll,

N

q_un@am 122002

—
Versus

e —

‘Assutec’n Moonshine Urban Developers
| Private Limited :

Regd. office: 148 F, Pocket IV, Mayor Vihar,
Phase-1, Delhi 110091 -

‘CORAM:
Dr. @Khandelwal 1 ] Chairman

Shri Vijay Kumar Goyal - _ _ ¥ = Member |

APPEARANCE: T P YAN

|_S_h. Rajan Gupta [A‘dvncate] Complainants |

' Sh. Nitin Gupta Advocate t Resgnndent'
ORDER

The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development) Act,

2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
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(Regulation and Development) Rules, 2017

Complaint no, 5765 02019 |

(in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the

rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

Unit and project related detaﬂs

The particulars of unit details, ﬁh‘ tonsideratmn, the amount paid by

the complainants, dateof pmpoLad hﬁndlhg over the possession, delay

period, if any, have been detalléd in the fulluwmgtabular form:
[S.No.|Heads = N 1nanmaunu it
1 Project name and locatio “Assotech Blith", Sector-99,
\ ¢ District- Gurugram , Haryana
Project area AN [ " 12;062 acres
Nature of the projé*bf ‘'ER ﬁmﬁpﬂousmg Project
DTCP license no, and yalidity | 95 0f 2011 dated 28.10. 2011
SEQUS . |Validupto 27.10.2024
5. Name of licensee M/s Muunshme Urban Developers
| N Private Lmuteﬂ
" I'M/s Uppal Housing Private Limited
6. HRERA registered/ not Registered
registered Vide registration no. 83 of 2017
dated 23.08.2017
Valid up to 22.08.2023
¥, Date of allotment letter 20.06.2012
" (As per page no. 30 of complaint )
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(executed between
complainant no. 2 & 3 and
respondent-company)

(No builder buyer agreement has |
been executed inter-se parties, but
a similar document containing
rights and liabilities of both the
parties has been placed on record)

ey

8. Date of allotment letter 02.05.2015
(executed to add name of | (As per page no. 56 of complaint)
complainant no. 1 along with
complainantno.2 &3)
9. Unit no. ’h Bf#ﬂﬂ on 7th floor, tawer B
L EHU 1 er page no. 30 of complaint )
10. | Super area admeasuring ' | oo E'T"."&
fa0 7 W | (Asperpage no. 30 of complaint )
11. | Paymentplan - | Construc linked payment plan
]l N {Hg pqr paga:é'?guf complaint)
1: [ﬂs ;cxﬁhﬁmer ledger on page
5‘;-: f J:-,__ 1 ?] 4
13. Total amount Paﬁ.' o )?‘ﬁ'd-'( Wa Ul?f'
cumplamants e A
: ’ sialleged b the complainant on
e émj}? complaint)
14, s

! -As 9““&' ml’ﬁe j'.glna
| The possession of the apartment

shall be delivered to the allottee(s)
by the company within Dec 2015
from the date of allotment subject
to the force majeure, circumstances,
regular and timely payments by the
intending allottee(s), availability of

building material, change of laws by |
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governmental/ local authorities,
etc.

15. | Grace period clause

As per Clause 19(11),

In case the Company is unable to
construct the apartment within
stipulated time for reasons other
than as stated in sub-clause I, and
further within a grace period of
| six months, the Company shall
1 cq:myensate the intending Allottee

T,@}br delayed period @Rs. 10/- per

Tt caripﬂnsa

%‘Eﬁ& per month subject to regular

fégd . timely payments of all
ments by the Allottee (s). No

Mt M}e&' cﬁa;ﬁes shall be payable

--mhm the ce period. Such
all be adjusted in
the m{tsﬁaadﬂi dues of the Allottee
(s) at the time of handing over

possession -

16.

Due date ufposs;é“ssjbﬁ -

v :39-35 2016
r cla 19(1) of allotment

% dated ' Eoz 052015 i.e. Dec
fSErﬁmbn

| Grace gﬂlfltl@#allnwed

17.

Occupation certificate

Not obtained

18, | Offer of possession

Not offered

Facts of the complaint

That the respondent company spent a huge amount of money for the

launch of its project namely “Assotech Blith”, Sector-99, Gurugram,

(hereinafter referred to as “the project”). and assured that it will be a
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dream project for the investors. That complainants, believing promise
of the respondent company, invested all their life savings in the said
project.

That complainant no. 2 & 3 booked residential apartment in above
mentioned project vide application dated 07.03.2012. Vide allotment
letter dated 20.06.2012, the respondent allotted flat bearing no. 703 of
tower-B on 7th floor having ﬁt;pér"area admeasuring 2310 sq. ft.
(hereinafter referred to as “!hﬁd apartment"] for a total sale
consideration of the Rs, 1 ,'t'? 76,540]‘

That after making payment of Rs 49, ?.3 062/- as per the demands of
the respondent, the cnmplamants apphed for hume loan on the said
apartment. However ﬂUE toold age uf e?mplamant no. 2 & 3, the lender
bank i.e. Indian Overseas Bank asked the eplnuigxnant no. 2 & 3 to add
their son as main alluti‘ee'i;e éd'l‘ﬁ;iléihﬂnt no.1 and accordingly vide
letter dated 21.04.2015, cqmp al%t qn 2 askgd the respondent to
make complainant no.1as main t:isegfot themh*pnse of taking loan.
That respondent added the name of the complainant no.l as main
allottee and accordingly new application form and allotment letter
was executed. However, the terms & conditions of allotment remained
the same. In fact, the proformas of the application form and allotment

letter were the same.
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That as per clause 57 of the allotment letter, the respondent company
assured the complainants that the physical possession of the said
apartment would be handed over by December 2015 and in case of
delay, it would pay late possession charges.

That the complainants have already made a payment of
Rs.1,09,69,017/- by July 201? against the total price of
Rs.1,17,76,840/- and the remamir&amnunt is to be paid at the time of
offer of possession which has ndt mimffered till date. Moreover, the
project is still incomplete, and }yéq!d take years to complete. Thus,

there is a breach on’ pﬂﬂ uf th& pespnnden:t company to deliver the
possession of the sand apartment by December 2015.

That complainants s’&ffered huﬁe h)ss because nf the above act and
conduct on the part nf respgndant, as they have been forced to deposit
interest of appruximaté”ﬁs 3'4 3363,"- wery month to the lender bank
and till today have a,!ready paiclan qugt of Rs.18,47, 736/~ towards
interest on the home loan ﬁkﬂnth he;h r.;n ﬂ’:a said apartment. In
addition to it, they have bear interest loss of Rs. 46,51,217 /- calculated
@ 18% p.a. for the pérind from 0-1.01‘...2016 till date on the amount paid
by them from their pocket. As such, the total monthly interest loss
borne by the complainants is Rs.1,38,223/-.

That complainants having gone through immense mental agony, Stress

and harassment have constantly raising the issue of huge delay with
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respondent, but unfortunately no satisfactory response or any
concrete information or the reasons of this huge delay has come forth

from respondent’s end.

Relief sought by the complainants:

The complainants have sought following relief(s):

(i) Direct the respondent to pay, mterest @ 24% pa. welf from
01.01.2016 till the nccumﬁm mﬁiﬁcate is obtained and
possession is offered to the c&mﬁlﬁnants

(ii) Direct the respondentto _pﬂﬁ:bs;;pﬁhe,p_mceeding.

On the date of ﬁ;;h'E:‘aring,' 'fhe “authority. ] ffxplained to the

respondent/ prumqtgf about the culntfa{reprian aé'#ieged to have been

committed in relation to section 11;:[41}_(31 of the"Act to plead guilty or

not to plead guilty. Aol

at

Reply by the respondent
The respondent has:%eqltes&d ﬁ.emﬁaplﬂm on tjie following grounds.

That they have concealed the material facts from the authority. The
complainants after going through all the pros and cons, booked a flat

in March 2012, bearing no. B-703 in the project of the respondent.

That as per the terms and condition of the allotment letter dated
01.07.2012, the cost of the flat no. B-703 in project ‘Assotech Blith’
Gurugram was agreed to Rs. 1,22,73,353 /- and out of which the
complainants have paid an amount of Rs. 1,09,09,057/-. As per the
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terms and conditions of the said allotment letter, the possession of
the flat in question was estimated to be handed over by June 2016.
However, this period was to be extended due to any unforeseen

circumstances.

That the company has all necessary approvals and licenses which are
necessary for the smooth functioning of the project and these licenses

and approvals have been kept val!d -and renewed.
B
__,h’@‘ﬁlment letter dated 01.07.2012,

the parties agreed to the pmwsmn sé‘pul-ated for delayed possession

That as per the clause 19(1I) of

penalty at Rs. 10/- per sq. ft: ufﬁfe area.of the flat per month subject
to applicability of u‘i:l!ﬂr ferms Shit conditions af the allotment. It was
unambiguously ct_ia:_i_? that if delay in possession of the flat occurred
due to unforeseen circumstances beyond the control of the
respondent, the re;pngdent wguuld npt be responmble to pay delay
possession penalty tuthera,]loaegs.

That, as per the regnstratmn of t’he prn]ect under HARERA, the
completion date uﬁpupmr;\c@z 20 T}nﬂé it is stated that the
complaint filed by the mmp.lamanﬁ is pra-m_atg;e and the same is
not maintainable at this stage. Hence, liable to be dismissed on this

ground only.

That the Act of 2016 came into force in the state of Haryana with all
sections and rules w.e.f. 2017 wherein registration of every project
was mandatory by the developers-promoters and at the time of

registration, the time limit for completion of the project is to be
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mentioned. The RERA has accepted the registration of the
respondent for ongoing projects and upcoming projects as per
aforesaid terms. The RERA is a punishable Act and itiis established
law that any punishable act cannot be implemented from
retrospective date meaning thereby that developers/promoters
should not be punished for the past delay. At the time of registration,
the respondent has given time limit of up to August 2023 and the
respondent shall complete thepﬁujacts within the said time limit.

That it is relevant to mention iﬁﬂh&at in view of the settled law in
a plethora of decision of. the N}I@Rﬁ New, Delhi has passed an order
dated 11.06.2018 in; th£ cowmrgmmplwn\t no.1303 of 2018

(Rashmi Bhatt Vs. M/s Pi}'ush L Lﬁ.ﬁafutb’ns ‘Pvt Ltd), relevant
portion of which is being quutpd herein under:=

hat the OP can déliver possession of the
aparnnem. to the agampjgj nant at ah_y,,#ﬂne amnr before 01.07.2019
having been msﬂ‘wm aﬁ‘iﬂf& the mmpfamt is pre-mature.
The complainant is not.entitled even to seek refund of the amount
paid by him to the appaﬂ; party before the afaresmd last date for

delivery of msﬂss:a&T ﬁﬂfﬂnﬁ;tﬁem re, dismissed with

it would h.jrus be seen

liberty to cﬁnpihmuntw riate consumer complaint
after 01.07.2019, if the possession of the flat is not offered to her by
that date. . - '

In view of the above, the present complaint is pre-mature, and
complainants cannot raise any demand for refund prior to

12.08.2019 against the opposite party.

That if, this authority considered the June, 2016, mentioned in clause
19(1) in the allotment letter dated 01.07.2012 as due and effective
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date of possession, then the authority should have considered the

quantum of compensation to be paid by the appellant in case of delay
in delivery of possession of the flat as mentioned in the same clause.
As per principles of justice, terms of a contract cannot be applied
partially.

There is a provision for compensation on account of delay although
in view of expressed factors of force majeure, there cannot be

introduction of unjustified , However clause 19(11) of the

terms of allotment provides fuifuﬁa’e‘ 0
been held in the case’of “DLE Hgmes Panchkula Pvt. Ltd vs D.S
Dhanda and Ors = (10,05.2019-SC):Il | (2019) CP}117,

MANU/SC/0744/20191. o o\

i,

alty on account of delay. It has

“The forum under the act cannotaward interest and/or compensation by
applying rule of thumb, the order to grant intérest at the maximum of
rate of interest chérgmfby@ht:;zaﬂ_ged ban gﬁguﬂﬁncing-hame loan is
arbitrary and no nexus with %ﬂfﬂw The appellant has
agreed to deliver constructed flats. Fer / inhanding over possession,
the consumer is entitled to 'me-wwéhces agreed at the time of
executing buyer's agreement. re.cannot be multiples heads to grant of
damages and mége% Yhﬁ: ”Emﬁe&hﬁww for payments of
damages at the rate of Rs. 10/- per sq. [t per month, Once the parties
agreed for a p&rtiéufars’_ ‘consequence of delay \in' handing over of
possession then, there has to be exceptional and strong reasons for the
SCDRC/NCDRC to award compensation at more than the agreed rate”

That the relief sought by the complainants from this authority is not
tenable in the eyes of law, as the delay in delivery of project is due to
the force majeure circumstances beyond its control. The reasons
attributable for delay in delivery of possession is mentioned herein

under: -
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a. That in year 2012, M/s. Assotech Ltd. created its subsidiary
company - M/s. Assotech Moonshine Urban Developers Pvt. Ltd
i.e. the respondent company. M/s. Assotech Limited is a holding
company of respondent having more than 50% shareholding and
rest 49% shareholding of the respondent company was with M/s.
SA Mallika Ventures Ltd. M/s. Assotech Ltd. being the holding and
parent company of respondent having more than 50%
shareholding has control gggithe affairs of the respondent

company. *’-eﬁ*'i':?:%"-*iff':;':é"

e

b. That the respondenty ﬂjs..fMéch!.ﬁimited and two investors-
M/s. S.A. Mallika Ventures Ltd. and'M/s: Mallika SA Investments
LLC, on 20.01.ﬁ0§?.;'had éﬁlﬁefaﬂatﬁm an '}i’fﬁgstment agreement
and a project _'m':;n%agemen_t ag__l'ééi:iiant [FMA} dated 20.01.2012
for the develiﬂ_m&m ‘of r_{;gsidenﬁal group. project. As per the
investment agré_émé‘nr,.- thlge investment, m:ade by the investors
was to be utilized I’ﬂr cu-nsrfluct’mn and development of the project
in question. In terms .6'f' 'Fhi&,'tﬁé Assotech Limited was engaged
as project maﬁag’\?rlm'{%n ﬁ\@s lﬁb Pq :esg@_}?ible for execution,
development, management, construction and supervision of the
project inter-alia mdudmgday to day. activities such as
marketing, sales and financial management etc. The Assotech Ltd.
was responsible for developing the project within committed
timelines and guaranteed costs. The Respondent and M/s.
Assotech Ltd. had also entered into a ‘construction contract
agreement’ dated 03.04.2012 whereby the Assotech Ltd., who

was a promoter shareholder of the respondent company and had
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invested Rs. 44.27 crore was also appointed by the respondent as
4 construction contractor responsible for the construction of the
project.

c. That somewhere between in year 2013 and 2015, Assotech Ltd. got
into a bad financial crunch pursuant to which Mr. Manmohan Singh
Bhalla preferred a company petition before Hon’ble Delhi High Court
against the Assotech Ltd. (holding and contractor company) for
initiation of liquidation proc@dlngs u/s 433 of the Companies Acl,
subsequent to which vide 08.02.2016, official liquidator
was appointed as pmvmoﬁﬁm by the Hon’ble High Court.
The progress has begn--siaverély’ (felayed as the _respnndent has not put
in sufficient ume, attention and resuumels for the continued
construction and’ cnmpletmnpf the project wiﬂ'tmsupulated timelines.

d. That apart from the above, the nominee d'lqectnr of the above
investors company had filed a-poﬂce-mm-pﬂaint with the SHO, PS
Sushant Lok, Haryapamt&ﬁalia quuesting for registration of FIR
against the Assotech Ltd. In the Ii.gl'f‘t of above events, the said
investor companies vide %gpeﬁ.datgd: 13}_.%.2016 invoked the
event of default clause in terms of the investment agreement
against the Ass__ot#ch Ltd. which affected the pace of construction
of the project and delayed the delivery of possession of the flat,

e. That beside to the above, the project is delayed on account of
initiation of liquidation proceedings against M/s. Assotech Ltd., to
whom contract for development of the project in question was
awarded by the respondent company as well as due to failure of

Assotech ltd. to discharge its obligation under the investment
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agreement, project management agreement and the construction
contract agreement the construction of the project also got
delayed. Under these agreements, the M/s. Assotech Ltd. was
under obligation to construct and deliver the project within
stipulated time and cost limits specified under the agreement.
That the project is delayed due to the disputes arose between
M/s. Assotech Ltd. and the investors, described above.
Subsequent to this u:liss;.n!ltﬁl the Investors stopped making
payments to the vendor#, ﬁ@pliers contractor etc. which
attributed delay in cungrut:twn,pf the'project in question.

. Vide order dated ﬁ? 04.20férthaﬂﬁn ble NGT in OA no. 95/2014,
restricted construction act.ivmes in NCR due to rising air
pollution. Apart from thﬁ above, the Haon'b‘le Supreme Court,
Environment  Pollution (Prevention =& Gnntml) Authority
(“EPCA") for the National Capital Regh:m and the Hon'ble National
Green Tribunal (“NGT”) haﬂ issued various orders/ directions/
guidelines from time to mwﬂ:’é 2016 for complete ban on
construction aﬁnv&ﬁeﬁn at @,C@lﬁai R'_agmn, which includes
the entire Dlstﬁct"Gurugraim for the control of air pollution.

. Inyear 2016, the NGT passed an order in 0.A. No.-21/2014 on 08
Nov' 2016 and banned all construction activities in NCR and same
was lifted by passing the guidelines through order dated 23 Nov’
2016 in the same case. So, the construction work was stopped for
16 days.

i. Intheyear 2017, NGT passed an order in 0.A.No-21/20140n 09

Nov’ 2017 and banned all construction activities in NCR and same
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was lifted by passing the guidelines through the order dated
17.11.2017 in same case. So, the construction work was again
stopped for 09 days.
In the year 2018, the EPCA released a press note on 31.10.2018
and banned all the construction activities in NCR from01.11.2018
to 10.11.2018, resulting in stoppage of construction 10 days.
In the year 2019, the EPCA issued guidelines on 01.11.2019 and
banned all construction adiv;{ya,s in NCR up to 05.11.2019. The
same time, Hon'ble Supr&tpae G::szt of India, passed an order in
Writ Petition (CMU Nﬂ f3029/1 985, titled - M. C. Mehta Vs.
Union of India &ﬂm on G&- 11 2019<anibanned all construction
activities in NCR and same was hfted by passmg the order dated
09.12.2019 in satﬂe case.

\

stopped for 39 da,y’s | |
The summary of tosatsﬁop age nflcnnsﬁ'uctiun work in NCR is as

So, the cunstructiun work was again

following: -
o r_i A= "
i s v w12
':;Daé't_i;f barion | liftingof ban
© B &Y S : No. of ban
Year Authority | construction on e
' ' activities 7| | -construction .
activities
2016 | NGT 08 Nov’ 23 Nov’ 36 |||
2016 2016
2017 NGT 09 Nov'’ 17 Nov'’ 09
2017 2017
|
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2018 EPCA 01 Nov’ 10 Nov' 10
2018 2018
2019 EPCA/ 01 Nov' 09 Dec’ 39
Hon'ble 2019 2019

contractors, cnnsgrd&tihn

ahd ‘machinery involved in
construction wuplghename Sﬂle. Onee the mnstructiun work at site
is stopped then it takes at least one to tw:;r months to start and
gearup the wurktp achieve d e stage on which, it was stopped.That
due to the CU‘.H[}-IQ pendamic, the nationwide lockdown was
impossed by the Gmrzrnam uf!ndhfrmn 25.03.2020. During the

lockdown, a large numbéﬁ'ﬂl )our f véd to their native villages/

home town fru t.he !\}g{. nrmqﬁ,u{ the s;tuatmn the Govt. of
India suo moto € @dﬁﬁlt Ghnﬁrycﬁon pEﬁod of all projects by
9 months due to COVID 19pandemic. After the unlock, time to time
declared by the Govt, the !ieéﬁﬁﬁﬂent started the construction
activities at the proejct with few labour and material udner the
guidelines of the Government.

That there was shortage of water used for construction activities
as per the Hon'ble Punjab and Haryana High Court in which was

directed to use only treated water from available Sewerage
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availability of STP, basic infrastructure and water from STP was
very limited in Gurgaon District, the construction activities in fact
had to be suspended. The availability of treated water to be used
at construction site was very limited.

That despite being ready for possession of the flat, the process for
handing over of physical possession of the flat is pending due to
non-issuance of the cumplgttﬁp ﬁrﬁﬁcate by the DTCP, Haryana
for the reasons of Circular: ﬁ{a Dﬂ.&-}mz& issued by the Dakshin
Haryana Bijli Vitran Nagamfgl}HBVN] whereby it was decided to
eliminate 22{],(66/11 l{‘sr' systé’m"inﬁiew secgnrs of Gurugram (i.e.
Sector 58 to Sector 115) “& new, sectors of Faridabad and to
introduce tran_ﬂ.jmi;s._inn [dis@:ribufihn system0f220/33 KV level in
these sectors. As Eaerthe circular; for single p.digt connection has to
create his own switching station/ sﬁbﬂaﬁﬂﬁ';ﬁh the case may be on
his land at his own cﬁst.'"fhs- the circular, the builder whose
individual ultimate load i$ iess than'15 MVA, would need to form a
group in a manner that ¢o ed load of grogp equals 15 MVA or
more up to 25 MVA and tngether they would hand over the land of
size admeasuring approx. 500 sg. yard to DHBVN free of cost for
creation of switching station. In a situation where a builder-
developer has an ultimate load lesser than 15 MVA and he is also
not able to form group, he will have to create 33 KV switching
station, on his own his land of size measuring approx. 500 sq. yard.

confirming to the regulation at his own cost.

Page 16 0f 33



HARERA
D GURUGRAW

«i. That on the basis of accounting disclosure of the company certified by

Complaint no. 5765 of 2019 J

Charted Accountant submitted in RERA, the company has spent an
amount of approximately Rs. 350+ crores towards the acquisition and
development of the project and all the external and internal development
charges (EDC/IDC payable by the company to HUDA) have been fully
paid as per schedule and license conditions. This means that the
proportionate share pertaining to the complainant’s booked unit has also
been paid on schedule. In turn théyéompa:ny received a total payment of
Rs. 244 crores by way of co]lepﬁqna f;iom customers who had booked
units in the project and have pagd as per their respective scheduled
payment plans. This, amount cuflected from customers includes the
payments received from the complainants against their booked unit. The
balance cost incurred o date was funded by the shareholders/debenture
holders of the cump#ty: ‘: | !

'
LN,

14. Copies of all the relemgntfdmﬁur+nts h&ve .béeh:ﬁi'éd and placed on the
record. Their authenticity.is nqt in d:spute. Hence, the complaint can
be decided based gn ;hesg u puted qiocumgnts and submission
made by the parties. ":- AN My

E. Jurisdiction of the authority

The authority observed that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given

below.

E.l Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District, therefore this authority has complete
territorial jurisdiction to deal w*ﬂijhppresent complaint.

E.Il Subject matter lurisdlctiun{'-"“-‘n '- *:

T

Section 11(4)(a) of the Act,; 20 ]%?E@ld&ﬁ that the promoter shall be

responsible to the a%ﬁéﬁﬁs’pﬁ'gﬁ@hehﬁfﬂ:hﬂe. Section 11(4)(a)
=Y i ; T L

1

is reproduced as hereunder:

Section 11(4)(@)+
Be responsible forall obligatio
the provisions af this'.Act ¢

thereunder or to the allottees i pm'rﬂe-ayrmma;r for sale, or to the

association of alfauées;gﬁhqrug@gg?ﬁe,ﬁﬁ the conveyance of all
the apartments, plots or buildings,asthe tase may be, to the allottees,

or the common areas to the : ﬁnwﬁgﬂg r the competent
authority, as th J% rmj&e . “4 :- 5

Section 34-Functions of the Autherity:
34(f) of the Act proyides to'ensure compliance of the obligations cast
upon the pramutéfs, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.
So, in view of the provisions of the Act of 2016 quoted above, the

authority has complete jurisdiction to decide the complaint regarding

non-compliance of obligations by the promoter leaving aside
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compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

Findings on objections raised by the respondent

F.I Objection regarding jurisdiction of authority w.r.t. buyer’s
agreement executed prior to coming into force of the Act.

The respondent raised a contention that the authority is deprived of
the jurisdiction to go into the m;erpretaﬂnn of, or rights of the parties
inter-se in accordance with ﬁ'te ﬂgt {‘bu}rer s agreement executed
between the parties and no agraement for sale as referred to under the
provisions of the Act ur the said rﬂles has been executed inter se
parties. The authurrtyis of the view that the Act nowhere provides, nor
can be so construed, that all p vious agreements will be re-written
after coming into fnnce uf the A Therefore, tlie pruwsmns of the Act,
rules and agreement ha\fe tﬂ be read and intet'preted harmoniously.
However, if the Act has prcmdad for dealing with certain specific
provisions fs:tuatmn in a sp#efﬁdﬁparﬁcular manner, then that
situation will be dealt WIth in accordance with the Act and the rules
after the date of coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements made
between the buyers and sellers. The said contention has been upheld
in the landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd.
Vs. UOI and others. (W.P 2737 of 2017) decided on 06.12.2017 which

provides as under:
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119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee prior
to its registration under RERA. Under the provisions of RERA, the
promoter is given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does not contemplate
rewriting of contract between the flat purchaser and the promoter.....

122. We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some extent be
having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be challenged.
The Parliament is mmpeter_:chggq@h_ to legislate law having
retrospective or retroactive efféct. 4 law-an be even framed to affect
subsisting / existing contractual ﬁ&?’ﬁmwen the parties in the
larger public interest. We do not have W doubt in our mind that the
RERA has been framed in the larger public-interest after a thorough
study and discussion made"at' the highest lével by the Standing
Committee and Seléct Comimittee, Which. submitted its detailed
reports.” 'F\Y Wil il R

i

19. Also, in appeal no. l'ﬁaiof 2019 titled as;ﬁlaglcﬁeri)eveloperm Ltd.
Vs. Ishwer Singh Wﬂ in fi:rtder dated 17.12.2019 the Haryana Real

Estate Appellate Tribunal has
. % i

\So Nl | LS/
“34. Thus, keepingin-Vview. ur aforesaid discussion, we are of the
considered opinion that the-provisions of the Act are quasi
n and will be applicable to the

retroactive to some extent if operation and will |

. 1)
[

(1€ 'i.“.-"I-'-Hr..' b even prior Lo Cory

e

Hence in case of delay in the offer/deli ory of possession as per the
terms and conditions of the agreement for sale the allottee shall be
entitled to the intérest/delayed possession charges an the reasonable
rate of interest as provided in Rule 15 of the rules and one sided,
unfair and unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

20. The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner that

there is no scope left to the allottee to negotiate any of the clauses
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contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the condition
that the same are in accordance with the plans/permissions approved
by the respective departments/competent authorities and are not in
contravention of any other Act, rules, statutes, instructions, directions

issued thereunder and are not unreasonable or exorbitant in nature,

F.Il Objection regarding handing dvér possession as per declaration
given under section 4(2)(1)(C) nf RERA Act

The counsel for the respunﬂenn has stated that the respondent at the
time of registration uf’the pro]ecr gave*r‘evisad date for completion of
same and also cump‘leted the same befr.:re exmry of that period,

therefore, under such gh‘cumst#nces, the I!espﬂndent is not liable to be
visited with penal canﬁequenc& as laid down under RERA. Therefore,

next question of deter‘mlhat‘inn wjletlfer the respnndent is entitled
to avail the time given to him byathe aul:hnnty at the time of registering
the project under s&ctiﬂnEEr, q.grfthaiﬁct. ,
It is now settled law that the:provisions of the Act and the rules are
also applicable to ongoing project and the term ongoing project has
been defined in rule 2(1)(o) of the rules. The new as well as the

ongoing project are required to be registered under section 3 and

section 4 of the Act.
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Section 4(2)(1)(C) of the Act requires that while applying for
registration of the real estate project, the promoter has to file a
declaration under section 4(2)(1)(C) of the Act and the same is

reproduced as under: -

Section 4: - Application for registration of real estate projects

(2)The promoter shall enclose the following documents along with
the application referred to n sub-section (1), namely: —

------------------------------- ol 'r‘-'"r

AT, yeme, 15T
(1): -a declaration, supg ) t&} an affidavit, which shall be
signed by the promater or any person authorised by the
promoter, 's__katingi T i e
(C) gh';; time pézio;l wiit!ﬂ; which ‘he undertakes to
_i:gfﬁ;!;}éte thefﬁ?ﬁjéff?br phase thereof, as the case
may be...." : '

23, The time period for handing uv%er the possession is committed by the

builder as per the rﬁieva.nt;l se of ﬁat;b.uyﬁ‘f?ﬂagreement and the

PN :
handing over of possession of
. . i 1 " ‘

o ) l: .l"l‘ L'-. w? ___-- & -
the unit is taken accordingly. The new-timeline indicated in respect of

ongoing project bmﬁ@ pf@m*@j vfﬁhﬂ&*maky;q an application for

registration of the project does :n_,abcl?ang_e the commitment of the

- LR
commitment of the prhmupgr r

promoter to hand over the possession by the due date as per the
apartment buyer agreement. The new timeline as indicated by the
promoter in the declaration under section 4(2)(1)(C) is now the new
timeline as indicated by him for the completion of the project.
Although, penal proceedings shall not be initiated against the builder

for not meeting the committed due date of possession but now, if the
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promoter fails to complete the project in declared timeline, then he is
liable for penal proceedings. The due date of possession as per the
agreement remains unchanged and promoter is liable for the
consequences and obligations arising out of failure in handing over
possession by the due date as committed by him in the apartment
buyer agreement and he is liable for the delayed possession charges as
provided in proviso to section '1311) nf the Act. The same issue has
been dealt by hon’ble Bumbay ﬂ'@ﬁaﬂart in case titled as Neelkamal
Realtors Suburban PvtL. Ltd; qrfgf F@?' vs Union of India and ors. and

has observed as unde:;: : ',;' :

“119. Under the prmr:smns qf ction 18, the delr.:}: in handing over the
possession Wuﬁ be caunted from the date: ‘mentioned in the
agreement forsale entered :réa by the pramoter and the allottee prior
to its registration” under R Under the provisions of RERA, the
promoter is given a ﬂ!cﬂ y revise the date of completion of project
and declare the same.u tion 4. The RERAdoes not contem pfate

rewriting of contract beﬁireei': the j:.'m‘: purchaser and the promoter...

F.III Objection regarding delay dup to force majeure circumstances
24.The respundent—pfuﬁ;‘:ﬂé;" raised a "c&tentiun that the

construction of the project was. ﬂélayed due to force majeure

conditions such as various orders passed by the National Green

Tribunal, Environment Pollution (Prevention & Control) Authority,

institution of liquidation proceedings against the contractor-company

ie. Athena Limited and appointment of official liquidator, non-

issuance of occupation certificate by the competent authority on
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account of 220/66/KV system by DHBVN, shortage of labour due to
stoppage of work and lock down due to outbreak of Covid-19
pandemic. Since there were circumstances beyond the control of
respondent, so taking into consideration the above-mentioned facts,
the respondent be allowed the period during which his construction
activities came to stand still, and the said period be excluded while
calculating the due date. But the plea taken in this regard is not

--gr" ;'.:

i ,l;_bf project is calculated as per

tenable. The due date for comp i
clause 19 (1) & 19(11) of. ailatrz;ent. 'I'huugh there has been various
orders issued to curb Ihe ,environment pullutiun but these were for a
short period of t:mte* Su the circunistancesfc.?nditinns after that
period can't be taken tnto mnsn&eratmp for delac; in completion of the

project. !l

The respondent allegedtli#t@atulﬁlg@n proceedings going on
against the cnntrackor gompany : “Mteeh Limited" in the Delhi High
Court vide Co. petltf&n no. 35"’? %}Eih the mid I}Fyear 2015, process
of provisional liquidation has bggn gpt_nahed against Assotech Limited.
Due to appointment of 0.L., office of respondent company was sealed,
and various restrictions were levied, due to which construction of the
project was affected badly. “Assotech Moonshine Urban Developers
Private Limited” is a subsidiary of “Assotech Limited” and there was a

contract inter-se respondent and “Assotech Limited” for development
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of project. But it is pertinent to note than neither the complainants are
party to such contract nor liquidation proceedings are binding on
them. Hence, there was no privity of contract with the complainants.
Hence, the plea of the respondent on account of delay in completion

due to initiation of liquidation proceedings is not tenable.

The respondent also took plea that the competent authority caused
delay in issuance of occupan;m cernﬁcate due to elimination of
220/66/KV system by DHBVN. 'Fh&aﬁthgnty is of the considered view
that if there is lapse on the part h&oﬂmgtem authorlry in granting the
occupation certificate within reﬁsunable time and that the respondent
was not at fault in l’ulﬁllmg ﬂre conditions of nbtaming occupation
certificate, then the respand%:nt may appmach the competent
authority for getting t]_us time p%rmd be declared as ‘zero time period’

for computing delay in cbﬁiﬁ[ﬁﬁng@aﬁqjeiﬁt. However, for the time
being, the authority.is not gon -* i%g-mb-ﬁmejgerind as zero period
and the respondent’is Iiablé"fj;:e ée’fﬂ}r;in handing over possession
as per provisions of the Act of 20 15 : | '

As far as delay in construction due to outbreak of Covid-19 is
concerned, Hon'ble Delhi High Court in case titled as M/s Halliburton
Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing no. O.M.P (1)
(Comm.) no. 88/ 2020 and LAs 3696-3697/2020 dated 29.05.2020

has observed that-
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“69, The past non-performance of the Contractor cannot be
condoned due to the COVID-19 lockdown in March 2020 in India.
The Contractor was in breach since September 2019. Opportunities
were given to the Contractor to cure the same repeatedly. Despite
the same, the Contractor could not complete the Project The
outbreak of a pandemic cannot be used as an excuse for non-
performance of a contract for which the deadlines were much
before the outbreak itself”

The respondent was liable to complete the construction of the project

and handover the possession of the said unit was to be handed over by

30.06.2016 and is claiming benellﬁt‘. ufilockdnwn which came into effect
on 23.03.2020 whereas the due d;lté af'ﬁanding over of possession was

much prior to the event of nutb.re:;ik of Covid-19 pandemic. Therefore,
i ¥ .

the authority is of the view that outbreak of a pandemic cannot be used
i ' w

as an excuse for non- performance of a contract for which the

deadlines were much before the outbreak itself and for the said

reason, the said time period is not excluded while calculating the delay

" = - ]
in handing over possession.

Findings on the ral!ettsoualtl:ytm complainants

Relief sought by the complainants:

Direct the respondent to pay interest @ 24% p.a. welf from
01.01.2016 till the occupation certificate is obtained and possession is

offered to the complainants.
An allotment letter was executed between complainant no. 2 & 3 and

respondent-builder on 20.06.2012. To add the name of complainant
no. 1, a new application and allotment dated 02.05.2015 was executed.

It is pertinent to mention that due date calculated as per possession
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clause of allotment letter dated 20.06.2012 and 02.05.2015 which

comes out to be similar i.e. 30.06.2016.

As per documents available on record, the due date of possession
along with 6 months’ grace period comes out to be 30.06.2016. As per
section 19(3) of Act of 2016, the allottees have been entitled to claim
the possession of the apartment plot or building, as the case may be.

"biﬁl‘der has yet not obtained the

ggggg

respondent is dlrected t:;.n ﬂffer thg pussessmn of the allotted unit
within one month ufthe grant af ocmpatmn r:ertﬂ‘ cate.

In the present cnmplaint the cmipplama“nts mtend to continue with the
project and are seeking delay gnssesslan charges as provided under
the proviso to sectian 18&1} of the ﬁmt Eiec IB{I} proviso reads as
under. |

“Section 1 Rgtumof } Wpe tion

18(1). If ¢t mamnl:ﬂr mnﬁfﬂe or is unable to give
possession ﬂr{ an aparﬂnent, pi’q:, or building, —

..........................

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

Clause 19(1) of the allotment dated 20.06.2012 & 02.05.2015, it

provides for handing over of possession and is reproduced below:

“Clause 19(1).
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The possession of the apartment shall be delivered to the
allottee(s) by the company within Dec 2015 from the date of
allotment subject to the force majeure, circumstances, regular
and timely payments by the intending allottee(s), availability of
building material, change of laws by governmental/ local
authorities, etc.”

32. The authority has gone through the possession clause of the
agreement and observes that the respondent-developer proposes to
handover the possession of the allutted unit by December 2015. In the

present case, the due date of ha_:
4
ik

'_ ':MET of possession comes out to

be 30.06.2016.

33. Admissibility of grace Peried AE pe‘r‘ﬁause 19[[) of allotment letter
dated 20.06.2012 & 02.05. 2d15 t‘ﬂe respnndent promoter has
proposed to handw&r the pusse1s5wn the said unit by December 2015.
As per clause 19(11) éfftsa_nd-alluﬁnqnt letter, the respondent-promoter
shall be entitled fnr.fazéi"i;{dﬁp% +unthai‘as gracebmud The said clause
of the allotment lertef has -ﬁéépﬁaprpéﬁi‘;d;hpfeunder: -

“Clause 19(11) _— -

In case the Company is rmuﬁk to construct the apartment within
stipulated time. far reasons other than as stated in sub-clause |,
and further within a grace period of six months, the Company
shall compensate the intending Allottee (s) for delayed period
@Rs. 10/- per sq. ft. per month subject to regular and timely
payments of all installments by the Allottee (s). No delayed
charges shall be payable within the grace period. Such
compensation shall be adjusted in the outstanding dues of the
Allottee (s) at the time of handing over possession.”

34. The said clause is unconditional and provides that if the respondent is
unable to complete the construction of the allotted unit within

stipulated period, then a grace period of 6 months shall be allowed to
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the respondent. Since there were situations beyond the control of
respondent such as institution of liquidation proceedings against the
contractor company, resulting in shortage of labour at project due to
stoppage of work at the project site. Therefore, the authority is of view
that the said grace period of 6 months shall be allowed to the
respondent. Therefore, as per clause 19(1) & 19(11) of the allotment
letter dated 20.06.2012 & 02.05.2015, the due date of possession
comes out to be 30.06.2016. rM 43

gt ey

£.45 4

n charges at prescribed rate of

- (Rl

Admissibility of delay posse:

5

interest: The complainants a}g' 'EE&king delay possession charges
however, proviso tq.stgpﬂpn 13; j}rumrlgles that ulvh_rere an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every rn'gfanth of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under ruf‘e_le, .ﬂf&h@}ul&_s. 31_1[&15'-11’"35’ been reproduced as
under: T ] -

Rule 15. Prescribed irate_‘af_ iﬁ;&rgs;— [Proviso to section

12, section 18 and __é@;b-g;}@aﬁ-. (4) and subsection (7) of

section19] — * s N :

(1)  For the purpose of proviso tojsection 12; section 18; and

sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of
India may fix from time to time for lending to the general
public.

36. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
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interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e,, 20.07.2022 is @ 7.80%. Accordingly, the prescribed rate of
interest will be marginal cost of lend_ing rate +2% i.e., 9.80%.

The definition of term 'interest’ éaﬁned under section 2(za) of the
Act provides that the rate of. 1=r|e151=,i st

c eable from the allottees by
the promoter, in case ofﬂﬁfaqglt.kgh&llr be teqyaj to the rate of interest
which the promoter shall be bﬁﬂe@ pay. the allottees, in case of
default. The relevang*ﬁepﬁnn is reprnduqed below:

“(za) rrgﬁsg means. the rates of mtef‘es} payable by the
promoter orthe allottee, as the case may be,
Explanation, —For the purpase of this clause—
(7] the rate of mf;ergst ehargeable from the allattee by the promoter,
in case of #eﬁm{r. dbﬂﬂ Mﬂo the rﬂte of interest which the

(ii)  the interest payable by t‘hepmmter to the allottee shall be from
the date the promater received the amount or any
part thereof till the date the aulnunhur part thereof and interest
thereon is refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee deﬂu!ts in payment to
the promoter till the date it is pajd;™. =~

Therefore, interest on the delay payments from the complainants shall
be charged at the prescribed rate ie, 9.80% by the
respondent/promoter which is the same as is being granted to them

in case of delayed possession charges.

On consideration of the documents available on record and

submissions made regarding contravention of provisions of the Act,
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the authority is satisfied that the respondent is in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 19(1) & 19(I1) of the
allotment letter executed between the parties on 02.05.2015, the
possession of the subject apartment was to be delivered by December
2015 plus 6 months from date of execution of such allotment letter,
which comes out to be 30.06.2016.

Section 19(10) of the Act nb]igséﬁﬂg&ifé.ﬁinnees to take possession of
the subject unit within 2 mnntl‘#ﬁb;;i;tﬁe date of receipt of occupation
certificate. In the present’ cumpﬂa!nt', the uccupaﬂon certificate has yet
not obtained by the ,respoafder&t buﬂd1er The I‘qspundent shall offer
the possession of the subject unit to the complainants after obtaining
occupation certlfiﬁtel So, itca 1 be said that the complainants would

come to know abnut‘ﬁie nceupﬁﬁ:}n certﬁcatg mgly upon the date of
offer of possession. Therefnre.*nn the mmrest ‘of natural justice, the
complainants should be given memm from the date of offer of
possession. This 2 mnnths of ré“as‘ﬁ'nable time is to be given to the
complainants keepmgﬁl mii&d ﬂ e%eh after lrﬁughatinn of possession
practically he has to arrange a lot of legistics and requisite documents
including but not limited to mspectmn of the cumpletely finished unit
but this is subject to that the unit being handed over at the time of
taking possession is in habitable condition. It is further clarified that
the delay possession charges shall be payable from the due date of
possession i.e. 30.06.2016 till the expiry of 2 months from the date of
offer of possession or till actual handing over of possession, whichever

is earlier.
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Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per the allotment letter dated 02.05.2015 to hand
over the possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read with
proviso to section 18(1) of the Act on the part of the respondent is
established. As such, the allottees shall be paid, by the promoter,
interest for every month of delay from due date of possession i.e,
30.06.2016 till the date of actual handmg over of possession or till
offer of possession plus 2 mﬁ‘nths, ‘whichever is earlier; at the
prescribed rate i.e., 9.80 % p.a. aﬁper prpvisn to section 18(1) of the

._h‘

Al
Act read with rule 15, of the. rules. = |
vt St Al

G.I1 Direct the respunﬂant to pay cost of the prateedings

The complainants are claiming gnmpensatiun in'the above-mentioned
reliefs. For clatmlng compensation under sm:.tmns 12, 14, 18 and
section 19 of the Act, th&cbm;:riamanﬁs may file a separate complaint
before Adjudicating Officer under aectian 31 read with section 71 of
the Act and rule 29 of the rgles Y -
Directions of the authority v '
Hence, the authority hereby pjaqsgs,q:js orderand issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to
the authority under section 34(f):

i. Therespondentshall pay interest at the prescribed ratei.e. 9.80%

per annum for every month of delay on the amount paid by the
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complainants from due date of possession i.e.; 30.06.2016 till the
date of actual handing over of possession or till offer of
possession plus 2 months after obtaining occupation certificate,
whichever is earlier; as per proviso to section 18(1) of the Act
read with rule 15 of the rules.

ii. The respondent shall not charge anything from the complainants
which is not the part of the buyer’s agreement.

iii. The complainants are dlrected tu pay outstanding dues, if any,
after adjustment of lntereﬂfur therdelayed period.

iv. The rate of interest chargeabie from the allottees by the
promoter, in casé of default ‘shall be charged at the prescribed
rate i.e, 9.80% by the respundentjpromnter which is the same
rate of mterest__whlch the promoter shall be liable to pay the
allottees, in case of defaultie, the delayed possession charges as
per section 2(za) of the Act. 7

¥

45, Complaint stands disposed of. :

46. File be consigned toregistry. ..
e IL i \

V.)- j,) ' ChRZmA—-1
(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 20.07.2022
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