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AUTHORITY, GURUGRAM
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First date of hearing 08.04.2020
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APPEARANCE: :
Ms. Aditi Mishra proxy cnunsel for Sh. Harshit Complainant
Batra (Advocate) :
Sh. Nitin Gupta (Advocate) Respondent

ORDER

The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development) Act,

2016 (in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development] Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Act or the

Complaint no. 1136 of 2020

rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been deta}lgﬂ{i:&iﬁﬁﬁfnllumdng tabular form:

' S.No. | Heads i‘h maﬁun
1. Project name andjﬂf;_'a_:ﬁuq' f i "rﬁssnter:h Blith”, Sector-99,
S > 1i F ﬁﬁm’t ﬁunugram, Haryana
Project area ;f;'-f ! tﬁff-’ mﬁz a\'&r@ \ '
Nature of the ﬂfct ' Gqc_&ug Huﬁsmﬁ’mj@:ct
DTCP license no. gnd validity || 95 of 2011 dated 26.10.2011
status A | | Uélid upto, | |27.10.2024
5. | Name of llcenigq hbm'hiﬁe Urban Developers |
¢ q Ny te Limited
iﬁ. ‘M#jpﬁ'al Housing Private Limited
6. | HRERA re.m]gist,ereq{ “ﬁqﬁ‘ egistered |
registered ,a- 4 /3 B+ e tion l‘m. 83 0of 2017
i A J:h i [ 1 g;afz&
| ([ validupto zz.ns.zuza
7 Allotment letter dated 20.07.2012
(As per page no. 19 of complaint )
(No builder buyer agreement has
been executed inter-se parties, but
a similar document containing
rights and liabilities of both the
parties has been placed on record)
8. Unit no. F-703 on 7th floor, tower F
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(As per page no. 19 of complaint )

Super area admeasuring

1685 sq. ft.
(As per page no. 19 of complaint ) |

10.

Payment plan

Construction linked payment plan
(As per page 42 of complaint)

11.

Total consideration

Rs.88,78,225/-

(As per customer ledger on page
no. 24 of reply)

12.

Total amount paid by lgrh ‘

complainant

1Ay émplaihi}

5.80,50,114/-

per customer ledger dated
019 on page no. 15 otf

13,

14.

| Asper clause 190

by the mn;pahg within 42 months

| m tase*the Cﬁmpany is unable to

The passgs#nr\ of the apartment
rshpﬂf be dﬂ;w tc the allottee(s)

: eﬂ$e of allotment subject

construct the aportment within
stipulated time for reasons other
than as stated in sub-clause I, and
further within a grace period of
six months, the Company shall
compensate the intending Allottee
(s) for delayed period @Rs. 10/- per
sq. ft. per month subject to regular
and timely payments of all
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installments by the Allottee (s). Na
delayed charges shall be payabf%
within the grace period. Such
compensation shall be adjusted in
the outstanding dues of the Allottee
(s) at the time of handing avei'
possession .

15. Due date of possession 20.07.2016

(Due date as per clause 19(1) i.e;
i {M- !3? 2012 + 42 months with gracT

i

-

16. | Occupation certificate '

17. | Offer afpnsseaﬁi@_ﬁr j i )
'18. | Cancellation g@i",datecf *i“ Mﬁ 20 Bﬁr \
s ' [&sper itional documents
I s&mitted b}'i complainant)

Facts of the complaint

That the real esmte1M§M' Lutt;cl'f-ﬂlﬁh @tSectnr -99, Gurugram,
and Haryana (hereina&ar"_ ermd ‘ak prulect’) came to the
knowledge of the ¢ nt | nts of the promoter
allured the mmplaiﬂ Eﬂﬁm ial characteristics

of the project. The é_qmpla_manJ hﬂh,&_ﬁﬁg-un sufh'false representation

and claims of the respondent, booked an apartment in the said project
on 02.04.2012 details of being such- unit no. 703 of tower F,
admeasuring super area 1685 sq. ft. and accordingly paid an amount
of Rs. 6,00,000/- via cheque no. 040555 and 040554 drawn on Bank

of India.
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That the complainant as per the payment schedule and believing that
the respondent is developing project on time, made payment of Rs.
80,05,114/- from 02.04.2012 to 26.04.2016 towards the sale
consideration of the unit.

That on 20.07.2012, the allotment letter was executed between the
parties. As per clause 19(1) and 19(l1) the possession of the apartment

was to be delivered to the allutte& h}r, the company within 42 months

from the date of allotment fu".f' n a grace pericd of 6 months.

Therefore, the due date of. harldlné“over of possession as per the

agreement was 20. D'? 2016, :' %

That the cnmplamsﬂt ﬁas at :ll;lrr‘nvés méd,e‘;pbment against the
demands of the respopdent Hu ewr -the respurﬂ:lnnt has not fulfilled
the obligation of haqdmg:nver e pnssessiun a&}r‘wr the agreement. It
has been over three anﬁ\‘a ha}f aré aﬁﬁi stllt nohffer of possession has

I
been made to the cumplamamﬂ

That the cumplain?;t;j:ha_sj_,;@ %& fﬁn fmm‘l%ta Capital Housing
Finance Limited of a-huge sum of Rs, 65,00,000/- Accordingly, he is
supposed to pay Rs. 56,102/- every month as EMIs. He is under great
financial distress and is finding it hard to make ends meet. This
inordinate and inexplicable delay in delivery of housing projects
cripples the sole purpose of investing in real estate and converts an

asset into liability.
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That the conduct of non-delivery of unit by the respondent company
to the complainant even after lapse of more than 3 years suggests that
there is absolutely no intent by respondent to fulfil contractual
obligations entered into with the complainant.

That the respondent-company has withheld the hard-earned money of
the complainant for their benefit and has used the money for the own
purpose and did not invest the mr.me'y m the completion of the project
for which the complainant was ﬁﬁ}‘é‘& pay.

That in view of the aforesaid, fa¢t5 it is apparent that as per the terms
and conditions agread behueer} the pai’rﬁes, the respundent was duty
bound to complete. thjﬁ dfevelup::tl;ﬁt -.:mrk wu;,hm @me and deliver the
physical possession of the unit to complainant at-earliest. However, in
complete disrespect “&nd diﬁre ard, the respnnd;nt has deliberately
and intentionally wfth m§1 de maﬂﬁ, mtserably failed to
complete construction work of i’n.e pmieet and mischievously withheld
the amount paid bymgzpla@a%tﬁ: tget reﬁpqndg%t.

Relief sought by the mmplﬂ?ant-

The complainant has sought fn!iowing relief(s):

(i) Direct the respondent to immediately handover the possession of

the unit with delayed interest at the prescribed rate for delay in

handing over of the possession.

(ii) Direct the respondent to pay a sum of Rs.1,00,000/- towards cost

of litigation.
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On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or
not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following grounds.

That the complainant has edncea&ed the material facts from the

authority. The complainant after going through all the pros and cons,

booked a flat in April 2012 bpamng no: F<703 in the project of the
respondent. :i _ E

That as per the t{enﬁs\ and cdpdifgiup-qf the qjjlcktment letter dated
20.07.2012, the cost of the ﬂ%t no. F-703 ini'pfﬁiéct ‘Assotech Blith’
Gurugram was agreed to Fs 91,98,117/~ jout of which the
complainant has pall:l an a;nmiht of IH.BU,BB 114/-. As per the terms
and conditions of the sa?da]iuhzﬂﬂt Letter, the possession of the flat
in question was eﬂlmated to Tham:led over hy]une 2016. However,

this period was to be extended due to any unforeseen circumstances.

That the company has all :wte!psa:;-,r approvals and licenses which are
necessary for the smooth functioning of the project and these licenses

and approvals have been kept valid and renewed.

That as per the clause 19(11) of the allotment letter dated 20.07.2012,
the parties agreed to the provisions stipulated for delayed possession
penalty at Rs. 10/- per sq. ft. of the area of the flat per month subject

to applicability of other terms and conditions of the allotment letter
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dated 20.07.2012. It was unambiguously clear that if delay in
possession of the flat is occurred due to unforeseen circumstances
beyond the control of the respondent, the respondent would not be

responsible to pay delay possession penalty to the allottees.

That, as per the registration of the project under HARERA, the
completion date of the project is 22.08.2023. Thus, it is stated that the
complaint filed by the complainant is pre-mature and the same is not
maintainable at this stage hent%l{gp‘l&%in be dismissed on this ground
only. ﬁ Jé

.'L b1
That the Act of 2016 cameim#fume inthe state of Haryana with all
sections and rules w.eif. Zﬂl?mherem registration of every project
was mandatory by ‘,th,e deve!opers -promoters and at the time of

registration, the tlgp__ﬂr_. limit for completion nﬁzthe project is to be

mentioned. The R@Rﬂ has accepted !:hg ragglst:ratmn of the
respondent for ong@ing h,,rn' Cl‘ﬁ ang,:upvsﬂmmg projects as per
aforesaid terms. The RER& isaa p&nisha‘fﬂe Act and it is established
law that any punishable ai:t cannot be __r1mplemented from
retrospective dateﬁnéhnjn@b%@ﬁﬁgtﬁ@e}oﬂg r/promoter should
not be punished for the past delay. ‘At the time of registration, the
respondent has given time limit of up to Aﬁgust 2023 and the

respondent shall complete the projects within the said time limit.

That it is relevant to mention herein that, in view of the settled law in
a plethora of decision of the NCDRC, New Delhi has passed an order
dated 11.06.2018 in the consumer complaint no.1303 of 2018
(Rashmi Bhatt Vs M/s Piyush LT. Solutions Pvt Ltd), relevant

portion of which is being quoted herein under:-

Page 8 0of 33



HARERA

Complaint no. 1136 of 2020

2 GURUGRAM

“..it would thus be seen that the OP can deliver possession of the
apartment to the complainant at any time on or before 01.07.2019
having been instituted on 23,05.2018, the complaint is pre-mature.
The complainant is not entitled even to seek refund of the amount
paid by him to the opposite party before the aforesaid last date for
delivery of possession. The complaint is therefore, dismissed with
liberty to complainant to file an appropriate consumer complaint
after 01.07.2019, if the possession of the flat is not offered to her by
that date.

In view of the above, the present complaint is pre-mature, and

complainant cannot raise any (ikmapd for refund prior to 12.08.2019

.l"_r

against the opposite party. S

e

vili. That if, this authority cﬂnsiﬁergd l:h&j;unb, 2016, mentioned in clause

ix.

19(1) in the allotmgﬁt letter qFl:ed 2@.07.2’322 as due and effective
date of possession: them the authority should. hpve considered the
quantum of mmptmxiun to F pﬂld by the appglhnt in case of delay
in delivery of pnsse‘sman uﬁ th flat as memionerd in the same clause.
As per principles of p.lstim, rms of a Euntract cannot be applied
partially. “'ER

e
{%

There is a pravlslm Fer QQm nsaﬁon on accoqm of delay although
in view of expre#sed facﬂa  of force mjeum there cannot be
introduction of un}ustlﬁed a#mi(mt, hw.g;exan ehusa 19(11) of the
terms of allotment prﬂmdes for the penalty on account of delay. It has
been held in the case of “DLF Homes Panchkula Pvt. Ltd vs D.S
Dhanda and Ors (10.05.2019-SC):Il  (2019) (CP}117,
MANU/SC/0744/20191.
“The forum under the act cannat award interest and/or coripensation by

applying rule of thumb. the order to grant interest at the maximum of
rate of interest charged by nationalized bank for advancing home loan is
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arbitrary and no nexus with the default committed. The appellant has
agreed to deliver constructed flats. For delay in handing over possession,
the consumer is entitled to the consequences agreed at the time of
executing buyer’s agreement. There cannot be multiples heads to grant of
damages and interest when the parties have agreed for payments of
damages at the rate of Rs. 10/- per sq. ft per month. Once the parties
agreed for a particulars consequence of delay in handing over of
possession then, there has to be exceptional and strong recsons for the
SCDRC/NCDRC to award compensation at more than the agreed rate”

That the relief sought by the complainant from this authority is not
tenable in the eyes of law, as thae delaym delivery of project is due to

1-__

the force majeure circumst 3 @;’mnd its control. The reasons

attributable for delay in deIw mf;{ possession is mentioned herein

under: - -' : “‘ g

a. That in year 2{}71'4, M{s *hsﬁntéch Ltd. created its subsidiary
company - M}s Aﬁsutech nqnshme Urba:m Qmavelnpers Pvt. Ltd
i.e. the respnn&entfcumpa y. Mfs Asmmh imited is a holding
company of res\shgdanth lné mnre tbawBﬂ‘% shareholding and
rest 49% sharehuli[ngpf mponient company was with M/s.
SA Mallika Ventures Ltd. Nd,!s.hssmecﬁ Ltd. being the holding and
parent company of \respondent having more than 50%
shareholding has control over the affairs of the respondent
company. =74 J| ‘ |

b. That the respondent, M/s, Assotech Limited and two investors-
M/s. S.A. Mallika Ventures Ltd. and M/s. Mallika 5A Investments
LLC, on 20.01.2012, had entered into an investment agreement
and a project management agreement (PMA) dated 20.01.2012
for the development of residential group project. As per the
investment agreement, the investment, made by the investors

was to be utilized for construction and development of the project
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in question. In terms of PMA, the Assotech Limited was engaged
as project manager who was to be responsible for execution,
development, management, construction and suparvision of the
project inter-alia including day to day activities such as
marketing, sales and financial management etc. The Assotech Ltd.
was responsible for developing the project within committed
timelines and guaranteed costs. The Respondent and M/s.
Assotech Ltd. had also ent&t;eﬂ into a ‘construction contract
agreement’ dated 03.04. zﬁii‘mreby the Assotech Ltd, who
was a promoter sharehp)d% :}f‘ﬁi&tes_pundent company and had
invested Rs. 44.27 cruré w&l _E _\ 5___ p
a construction fantractnr raﬁpmbie for thg construction of the

) in‘tm:l by the respondent as

project. Ll |
. That sumewhei‘#b&ween“i rr'yéair 2013 /and 2015, Assotech Ltd. got
into a bad ﬁnangtaﬂ mm;:h y rsuarﬂ tuwhwh tp!l: Manmohan Singh
Bhalla preferred a cmnpény ennun before Ha'n ble Delhi High Court

against the Assotech L.g thﬂ@i,ng and contractor company) for

initiation of li on.pr edi the Companies Act,
subsequent to Eﬁg vitﬁ m E;ug 116, official liquidator
was appointed as provisional liquidator by ﬂu: Hon’ble High Court.
The progress has beeni sevérély délayed as the respordent has not put
in sufficient time, attention and resources for the continued
construction and completion of the project within stipulated timelines.
. That apart from the above, the nominee director of the above
investors company had filed a police complaint with the SHO, PS
Sushant Lok, Haryana inter alia requesting for registration of FIR
against the Assotech Ltd. In the light of above events, the said
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investor companies vide their letter dated 13.05.2016 invoked
the event of default clause in terms of the investment agreement
against the Assotech Ltd. which affected the pace of construction
of the project and delayed the delivery of possession of the flat.
e. That beside to the above, the project is delayed on account of
initiation of liquidation proceedings against M/s. Assotech Ltd., to
whom contract for development of the project in question was
awarded by the respondent. company as well as due to failure of
Assotech Itd. to discharg "'1!.';! @hﬂgatmn under the investment

agreement, project managern ant aﬁreement and the construction

contract agreement the uantru{:;mn of the project also got
delayed. Undep'these agrdemm the, M/s. Assotech Ltd. was
under obltgatgi- to construct and_deliver the project within
stipulated time and cost limits specified u'ndhr the agreement.

f. That the pm]etr; is dehy% due to t'he”dﬁi;ﬁtes arose between
M/s. Assntech Elad fmg the mvestoys, described above.
Subsequent to this disﬁnte; ‘the Investors stopped making
payments to the vend sqppltars, contractor etc. which
attributed deliylﬂ‘can o!Eﬂ

g. Vide order dated q:r.umza;ls. the Hon'ble NGT in OA no. 95/2014,

restricted construction activities in NCR due to rising air

ambf the m‘u;e&m question.

pollution. Apart from the above, the Hon’ble Supreme Court,
Environment Pollution (Prevention & Control) Authority
(“EPCA”) for the National Capital Region and the Hon'ble National
Green Tribunal (“NGT”) had issued various orders/ directions/

guidelines from time to time since 2016 for complete ban on
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construction activities in National Capital Region, which includes
the entire District Gurugram for the control of air pollution.

. Inyear 2016, the NGT passed an order in 0.A. No.-21/2014 on 08
Nov’ 2016 and banned all construction activities in NCR and same
was lifted by passing the guidelines through order dated 23 Nov’
2016 in the same case. So, the construction work was stopped for
16 days.

. Inthe year 2017, NGT pas%e:l a_;tgﬁrder in 0.A.No.-21/2014 on 09
Nov' 2017 and banned all jo:r ction activities in NCR and same

T

was lifted by passing the '_ nes through the order dated
17.11.2017 in sante -ﬁ_ﬁi'.ﬁ@:-_ﬁ&_ﬁlﬁnsmﬁinn work was again
stopped for 09 days‘ u 1) .

In the year ZﬁﬂB the EPCP. releaaad a press note on 31.10.2018
and banned all the cnnstrutmn activities in NCR from 01.11.2018
to 10.11.2018, t&sultlng in tc@page of mnst;‘uctmn 10 days.

In the year 2019). th&ﬁ:ﬂ(;{i lssp.led gﬂlﬁéﬂiﬁes on 01.11.2019 and
banned all construction a&w#ies in NCR up to 05.11.2019. The
same time, Hon'ble Supr gFCam;t qf Jndl,q, passed an order in
Writ Petition &'lﬁ!} WETr ﬁ/ﬂ ﬁ’.ﬁ ﬁﬂ&f M. C. Mehta Vs.
Union of India & Ors. on Q4.1_;l._201_9 and banned all construction
activities in NCR and samé was lifted by passing the order dated
09.12.2019 in same case. So, the construction work was again
stopped for 39 days.

The summary of total stoppage of construction work in NCR is as

following: -
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| Date of
Date of ban
lifting of
Authorit | on No. of ban
Year ban on
y construction days
Z constructio
activities
n activities
2016 NGT 08 Nov'’ 23 Nov' 16
2016 2016
2017 | NGT 17 Nov’ 09
2017
2018 1MoVl 1 10

39

74

. Due to suddejﬂ- pp%eﬁ:htkm&%ﬁﬁk work, site staff,

contractors, construction ‘lahﬁur and mal:hlnﬂy involved in

construction work became idle. Once the cunstruman work at site

is stopped then it takes at least one to two months to start and
gearup the work to achieve the stage on which, it was stopped.That
due to the COVID-19 pendamic, the nationwide lockdown was
impossed by the Governemt of India from 25.03.2020. During the
lockdown, a large number of labour moved to their native villages/

home town from the NCR. In view of the situation, the Govt, of
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India suo moto extended the construction period of all projects by
9 months due to COVID 19 pandemic. After the unlock, time to time
declared by the Govt., the Respondent started the construction
activities at the proejct with few labour and material udner the
guidelines of the Government.

That there was shortage of water used for construction activities
as per the Hon'ble Punjab and Haryana High Court in which was
directed to use only treamd water from available Sewerage
Treatment Plants (herein: ter rﬁferre{i to as "STP"). As the

r:c
i

availability of STP, basic.infr: su‘ﬂ:tu:e and water from STP was

very limited in Gurgaon Dm-ig.t th construction activities in fact
had to be suspended The a\taﬂahllity of treaﬁed water to be used
at construction site was ve limited. .

That despite being ready for possession of the flat, the process for
handing over DF’*pleﬁCHl passession of the flat are pending due to
non-issuance of the‘ cﬂu’rp tion ca];ﬁﬂ?ale by the DTCP, Haryana
for the reasons of Clrcufar ?No» 'D14/2028, issued by the Dakshin
Haryana Bijli Vitran Nagan (DHBVH] thereby it is decided to
eliminate 220{6’6/‘11 KV system innew sectors of Gurugram (ie.
Sector 58 to Sector 115) ‘ & mew sectors of Faridabad and to
introduce transmission /distribution system 0f 220/33 KV level in
these sectors. As per the circular; for single point ccnnection has to
create his own switching station/substation as the case may be on
his land at his own cost. As the circular, the builder whose
individual ultimate load is less than 15 MVA, would need to form a
group in a manner that combined load of group ecuals 15 MVA or

more up to 25 MVA and together they would hand over the land of
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size admeasuring approx. 500 sq. yard to DHBVN free of cost for
creation of switching station. In a situation where a builder-
developer has an ultimate load lesser than 15 MVA and he is also
not able to form group, he will have to create 33 KV switching
station, on his own his land of size measuring approx. 500 sq. yard.

confirming to the regulation at his own cost.

xi. That on the basis of accnunting disclosure of the company certified by
Charted Accountant submmad m R,ER.A the company has spent an

amount of approximately Rs, | yres towards the acquisition alpd

F
development of the project ﬁnd ] Mﬂternn,l and internal development
charges (EDC/IDC payable by £h¢ company 1o HUDA) have been fully
paid as per schec!ﬁ& and lwﬂnSe Mt:ons ‘l;h;s means that the
proportionate share perhmmg the tumplammt’s booked unit has also
been paid on sched;tq_g, Ip turn the company received a fotal payment of

Rs. 244 crores by 'ﬁf.;l}',ii}f collections from customers who had booked

units in the project and havepaid. as per their respective scheduled

payment plans. This amotnt lguﬂe‘tteﬂ from customers includes the
payments recewed“[by ¢he"tn:ﬁa:mnmt against tljelr booked unit. The
balance cost mcurréd to date eﬂ gy the 5lﬁrehjldersfdebenture

holders of the company. ‘

14. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided based on these undisputed documents and submission

made by the parties.

E. Jurisdiction of the authority
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The authority observed that it has territorial as well as subject matte'rr

jurisdiction to adjudicate the present complaint for the reasons given

below.

E.I Territorial jurisdiction

| |
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, _Gurugram shall be entire Gurugram

District for all purpose w1th
I:':f-’._:;: *

present case, the project inq

r f I q‘-

4 |
'ﬁea& §ituated in Gurugram. In t}}e
tuated within the planntr}g

area of Gurugram msmct, ﬁidrﬁfﬂré this aul:hurity has complete

territorial ]Ul‘lSdlEl‘lﬁ%tQ"dEal w#th the preser;t pqulaitnt
EIl  Subject mattgwsdim N ;' “

;iz
Section 11(4)(a) nfﬁm .qct 20 6 prwides thﬂt pramoter shall be

responsible to the alfn,vtgg an pe 5. ﬁﬁﬂ.ﬂi{ ﬁJI‘ﬁSﬁlE Section 11(4)(a)

is reproduced as hereun}er. ‘B REC ?“ |

1"' R =

Section 11(4)(

Be respans:b!e% ﬂ a%ﬁém{ ansfh‘fﬂ;a%angfunchans under

the provisions of thfs Act or che rules and reguiaqﬂns made
thereunder or to the gﬂaﬁg as pér the wrp%ut ﬁ)}' sal]Lz or to the
association of allottee, as the case may be, till the cahvéyunf:e of all the
apartments, plots or buildings, as the case may be, to the allottee, or
the common areas to the asseciation of allottee or the competent
authority, as the case may be; i

Section 34-Functions of the Authority: |

34(f) of the Act provides to ensure compliance of the ab.‘iﬂazmm cast
upon the promoters, the allottee and the real estate agenc!f under this
Act and the rules and regulations made thereunder. |
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So, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint regarding
non-compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

Findings on objections raised by the respondent

F.I Objection regarding lurisdlctlnn of authority w.r.t. buyer’s
agreement executed prior to m:i' ing into force of the Act

| "Iﬂi'l 'ﬂ‘ﬁt the authority is deprived of

The respondent raised a cnntei
the jurisdiction to go into thahﬁerprmuon of, or rights of the parties
inter-se in accordancé with &le flat buyer’s agreement executed

between the parties and no agre

ment for sale as referred to under the
provisions of the Act or the said rules has bEEH executed inter se
parties. The authorityis of the I; w that the Act nowhere provides, nor
can be so construed, thatall Lp!lkjemsiﬁﬁ;greements wi'l be re-written
after coming into fa;'ca.nf th'q: "-ﬁ‘-ﬁe“réfda‘e,--the'-prnvi*;iuns of the Act,
rules and agreemen‘t have to be réad and mterpreted harmoniously.
However, if the Act has prwhed for dealing with certain specific
provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules. Numerous

provisions of the Act save the provisions of the agreements made

between the buyers and sellers. The said contention has been upheld
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in the landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd.
Vs. UOI and others. (W.P 2737 of 2017) decided on 06.12.2017 which

provides as under:

119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the alloitee prior
to its registration under RERA. Under the provisions of KERA, the
promater is given a facility to revise the date of completion uf project
and declare the same under Section 4, The RERA does not contemplate
rewriting of contract between the. ﬁnﬁ pun:h aser and the promoter.....

122. We have already discus: :vae stated provisians of the
RERA are not retrospective in fature. 'i;ﬁey may to some extent be
having a retroactive or quasi retroactive.gffect but ther on that
ground the validity of the, Hwﬁmgs‘ Q{,RE&A cannot be challenged.
The Parliament is mmpgmt !ﬁéﬁ",gﬁ-.:p @h’at& law having
retrospective or retrodctive e A law can be even framed to affect
subsisting / existing.contractui rights between the parties in the
larger public interest. We do not have any doubt in a’ur mind that the
RERA has been ﬁameﬂ in the latger public Inrerfat r a thorough
study and discus madﬂ a thqs h e.ﬁ

fe,vfi the Standing
Committee und Can'rm ee, wlﬁch 'suw its detailed

reports.” .
19. Also, in appeal no. 1'?3’=nf20'19 tled as Magic Eye Developer Pvt. Lid.

Vs. Ishwer Singh Dahiya, tn‘*ﬂr&;_ﬁmﬂuﬂ 12.2019 the Haryana Real
Estate Appellate Trﬁmf@al has émed : [

“34, Thus, keeping \in view our aforesaid discussion, we are of the
considered opinion that the \provisions—of the Acc are quasi
retroactive to some extent m operation and Mmh&_mm

Hence in case ﬂf de.'ay in the a,fﬁsrfdehvery af pmessmn as per the
terms and conditions of the agreement for sale the allcttee shall be
entitled to the interest/delayed possession charges on the reasonable
rate of interest as provided in Rule 15 of the rules ard one sided,
unfair and unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”
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20. The agreements are sacrosanct save and except for the provisions

21.

22.

which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner that
there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the condition
that the same are in accordance with the plans/permissions approved

4-.

by the respective departments‘

pﬁtant authorities and are not in

contravention of any other Act, _.u'lus séat.utes instructions, directions

issued thereunder and.are not mmahle or exorbitant in nature,

F.Il Objection regarding handmg over pussessinn as per declaration
given under section 4(2)(1)(C) of RERA Act

The counsel for the respondenL has stated that the respondent at the
time of registrationiuftl'le pm; t gave revised date for completion of
same and also completed the. same before expiry of that period,

therefore, under such clrcumsthces#le respondent is not liable to be
visited with penal cﬁnﬁqﬂ@c*-gﬁ laid down unﬂ_gr RERA. Therefore,
next question of d&ter-minatiqrr is whether the respondent is entitled
to avail the time given to him by the authority at the time of registering

the project under section 3 & 4 of the Act.

It is now settled law that the provisions of the Act and the rules are
also applicable to ongoing project and the term ongoing project has

been defined in rule 2(1)(o) of the rules. The new as well as the
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ongoing project are required to be registered under section 3 and

section 4 of the Act.

Section 4(2)(1)(C) of the Act requires that while applying for
registration of the real estate project, the promoter has to file a
declaration under section 4(2)(1)(C) of the Act and the same is

reproduced as under: -

Section 4: - Application f ,Wmn of real estate projects

1R

' &Hﬂﬁﬁowmg documents along with
fo ﬁr ‘sub-section (1), namely; —

(2)The promoter shall enc

(1): -a deqdmﬂng sqpnarmﬁb} m,,a,ﬁda-wr, which shall be
s:g#:t#y,the proiﬁoref ﬂ‘i"any person Aurhansed by the
pr@nﬁ:&:r, starmy: — sy e

{C‘j E&egnme pe ad w.tﬂm which . ht--umfertakes to
angfate‘ih raject' or phase memf as the case

may be. .

23. The time period for h’ancﬂnﬁﬂ r the ]lBESE‘SS’lﬂ’l‘I is committed by the
builder as per the relevantda{é‘séiéf flat buyer’s agreement and the

commitment ufthe%zq}nof%‘ : d&]g Wingiver of possession of

the unit is taken accordingly. The new timeline indicated in respect of

ongoing project b}'f*-the" prom rwhile making an application for
registration of the project does not change the commitment of the
promoter to hand over the possession by the due date as per the
apartment buyer agreement. The new timeline as indicated by the
promoter in the declaration under section 4(2)(1)(C) is now the new

timeline as indicated by him for the completion of the project.
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Although, penal proceedings shall not be initiated against the builder
for not meeting the committed due date of possession but now, if the
promoter fails to complete the project in declared timeline, then he is
liable for penal proceedings. The due date of possession as per the
agreement remains unchanged and promoter is liable for the

consequences and obligations arising out of failure in handing over

,,,,,
I-..»l '-'

buyer agreement and he is hahlﬁfm‘ ﬁlE“dEla}fEd possession charges as
provided in proviso to sectinn ’.LB[I} uf the Act. The same issue has
been dealt by hnn’ble Bdmhay ﬁlgh ﬁoul‘t in case titled as Neelkamal
Realtors Suburban th. Ltd. and cmr. Vs Unfon of India and ors. and
has observed as under:

|||I .'. | |

“119. Under the. aw’sm of Section H:' the delay m handing over the
possession would ‘be. counted from the date’ mentioned in the
agreement for sale entered into.by.the promoter and the allottee prior
to its registration under RERA: Under-the provisions ¢f RERA, the
promaoter is given a facility’ r#mm the date of completion of project
and declare r.h ame under ion4. The RERA dees not con temp!are
rewriting of co; trurt b%« jhtbum;haser a@f the promoter...

F.I1l Objection regarding delay T'lue to force majeure circumstances

The respondent-promoter has raised a contention that the
construction of the project was delayed due to force majeure
conditions such as various orders passed by the National Green
Tribunal, Environment Pollution (Prevention & Control) Authority,
institution of liquidation proceedings against the contractor-company

i.e. Athena Limited and appointment of official liquidator, non-
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issuance of occupation certificate by the competent authority on
account of 220/66/KV system by DHBVN, shortage of labour due to
stoppage of work and lock down due to outbreak of Covid-19
pandemic. Since there were circumstances beyond the control of
respondent, so taking into consideration the above-mentioned facts,
the respondent be allowed the period during which his construction
activities came to stand still, and the said period be excluded while
calculating the due date. But}!h-e pl? taken in this regard is not
tenable. The due date fﬂr c‘umﬁlet:qn uf‘prnject is calculated as per
clause 19 (1) & 19{1}] {If alffotﬁent. 'Tflﬂﬁgh there has been various
orders issued to cut‘h the environment pullutinn. but these were for a
short period of time. So, t_:he|c1fcu1ﬂstances/‘c0nd1tmns after that

period can't be taken into consideration for delay in completion of the

project. NS,
~E |
The respondent alleged that due to litigation proceedings going on

against the cunﬁc&?@up&na, %‘t@e@ L;mitlﬁl in the Delhi High
Court vide Co. petition no. 35?-?1’ 2015 in the mid ofiyear 2015, process
of provisional liquidation has héenlinitiated agaiﬁst Assotech Limited.
Due to appointment of 0.L., office of respondent company was sealed,
and various restrictions were levied, due to which construction of the
project was affected badly. “Assotech Moonshine Urban Developers
Private Limited” is a subsidiary of “Assotech Limited” and there was a

contract inter-se respondent and “Assotech Limited” for development
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of project. But it is pertinent to note than neither the complainant are
party to such contract nor liquidation proceedings are binding on
them. Hence, there was no privity of contract with the complainant.
Hence, the plea of the respondent on account of delay in completion

due to initiation of liquidation proceedings is not tenable.

The respondent also took plea that the competent authority caused

220/66/KV system by DHBVN. &é@ "'_;_'_

that if there is lapse on the pm é}f gﬂrpp_etent-auﬂmritj.r in granting the

delay in issuance of nccupa n certiﬂcate due to elimination of
rity is of the considered view

occupation certificate within reasonable time and that the respondent
was not at fault in’ﬁlﬁlling tlié conditions of obtaining occupation
certificate then the:réépbndent ajhapproach mgcémp-etent authority

for getting this tm'le per:ofl E declared as zern time period’ for

computing delay in cumpl ting rahe [ﬁ:a;gct. However, for the time
being, the authority is not cnns_l"l:!e:rintg thls time period as zero period
and the respnndené;s ljabla;fa ;the gelpgéjn.ﬁhian@ng over possession
as per provisions of the Act of %[}_1;6. .

As far as delay in canstruct'i;nn due to outbreak of Covid-19 is
concerned, Hon'ble Delhi High Court in case titled as M/s Halliburton
Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing no. 0.M.P (1)
(Comm.) no. 88/ 2020 and I.As 3696-3697/2020 dzted 29.05.2020

has observed that-

"69. The past non-performance of the Contractor cannot be
condoned due to the COVID-19 lockdown in March 2020 in India.
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The Contractor was in breach since September 2019, Opportunities
were given to the Contractor to cure the same repeatedly. Despite
the same, the Contractor could not complete the Project. The
outbreak of a pandemic cannot be used as an excuse for non-
performance of a contract for which the deadlines were much
before the outbreak itself”

The respondent was liable to complete the construction of the project
and handover the possession of the said unit was to be handed over
within 42 months from date of execution of allotment along with grace
period of 6 months which cnmes;lroqt to be 20.07.2016 and is claiming
benefit of lockdown which tame.lj}ntu effecton 23.03.2020 whereas the
due date of handing over of pnss%ssiun was much prior to the event of
outbreak of Covid-19 pandemic. Therefore, the authority is of the view
that outbreak of a pandemic cannot be used as an excuse for non-
performance of a contract for which the deadlines were much before
the outbreak itself and for the said reason, the.s.aid time period is not

excluded while calculating the delay in handing over possession.

Findings on the relief sought by the complainant
Relief sought by the complainant: '

G.I Direct the respondent to immediately handover the possession of
the unit with delayed interest at the prescribed rate for delay in
handing over of the possession.

The complainant filed additional documents on 15.07.2022

(inadvertently mentioned as 15.04.2022 in proceedings dated
20.07.2022) wherein submitting a cancellation letter dated
28.06.2022. Before deciding the admissibility of delayed possession

charges, it is pertinent to comment upon the validity of such
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cancellation and that would definitely affect the finding sought in relief

no. 1.

Validity of cancellation
The complainant filed additional documents on 15.07.2022 wherein

submitting a cancellation letter dated 28.06.2022. The respondent has
cancelled the unit of the complainant on account of non-payment of
demand of Rs. 7,03,766//-. Aftepfending reminder dated 18.01.2022 &

23.02.2022, the respondent canc i*jec!ﬂ'ie unit of the complainant vide

letter dated 28.06.2022, The Futhqrity observes that the present
complaint was filed on. 11,03. %{]2{} and the respondent cancelled the
unit of the complamant—“ on 28.06. 2{}22 i.e. whe.n the complaint was
sub-judice with the authority. b‘uremrer the complainant has already
paid an amount of E;. BB,SEI 14:-#{- towards tutal consideration of Rs.
88,78,225 /- which cnnstltutes QU 6?1%91’1;01:31 mmldel -ation and there
has been a delay of 6 years ﬁ-’nml due dateof handi ng over of possession
till date. The respudd@t has t#@ tmdu&.advarﬁage of his dominant
position. The act of resppndenT caneellmg the unit.of the complainant
is wrong and cannot be justified. Hence, the cancellation dated
28.06.2022 by the respondent- builder is set aside by the authority.

The counsel for complainant stated at bar that the said demand is
raised on account of internal plastering including Rs.25,000/- payable
on account of club membership/development charges. The counsel for

respondent didn't submit anything in this regard Due to gross
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violations on part of respondent, the authority directs to appoint Sh.
RK Garg as enquiry officer to enquire in detail about club including
whether the club is constructed or under construction, whether the
cost of construction of club is borne out of the funds of resident welfare
association/ is being constructed out of FAR area, whether a separate
account has been made to bear such cost or not, etc. The enquiry
officer shall be payable a fee ufiR's.' 25,000/- and the same shall be
borne by respondent. ” _': _

31. Therespondent is further diré;cl:ﬁd- to send a revocation of cancellation
dated 28.06.2022 within'7 days ﬂf dateibf this order, failing which the
respondent shall be liable for pé:l;lai ac;tiun.

32. Inthe present complaint, the t:oﬁiplainant-l_ntends to continue with the
project and is seeking delay possession charges asjprnvided under the
proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return nfm and compensation

18(1). If the_promoter fails ta complete oris unable to give
possession of an apartment, plot, or building, —

rrrrrrrrrrrrrrrrrrrrrrrrrrr

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the passession, at
such rate as may be prescribed.”

33. Clause 19(1) of the allotment dated 20.07.2012 provides for handing

over of possession and is reproduced below:

“Clause 19(1).
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The possession of the apartment shall be delivered to the
allottee(s) by the company within 42 months from the date of
allotment subject to the force majeure, circumstances, regular
and timely payments by the intending allottee(s), aveilability of
building material, change of laws by governmental/ local
authorities, etc.”

34. The authority has gone through the possession clause of the
agreement and observes that the respondent-developer proposes to
handover the possession of the allotted unit within a period of 42
months from the date of al latm?fnt. In the present case, the allotment
was on 20.07.2012 as such the 4u&daze of handing over of possession

comes out to be 20.01.2[‘1-*1&. y 1{ f._ \
35. Admissibility of grace peﬂudnhs pmélaus& 19(0) of allotment letter
dated 20.07.2012, the resp_aztlldent promoter has proposed to
handover the possession the said unit within a period of 42 months.
As per clause 19(11) :;fxsaid allotment letter, the respondent-promoter
shall be entitled for period of 6 months as grace period. The said clause
of the allotment letter has b&enirapmdqced hereunder: -

“Clause 19(1I)

In case the Company is unable to construct the apartment within
stipulated time for reasons other than as stated in sub-clause |,
and further within a grace period of six months, the Company
shall compensate the intending Allottee (s) for delayed period
@Rs. 10/- per sq. ft. per month subject to regular and timely
payments of all installments by the Allottee (s). No delayed
charges shall be payable within the grace period. Such
compensation shall be adjusted in the outstanding dués of the
Allottee (s) at the time of handing over possession.”

36. The said clause is unconditional and provides that if the respondent is

unable to complete the construction of the allotted I.Ll;lit within
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stipulated period of 42 months, then a grace period of 6 months shall
be allowed to the respondent. Since there were situations beyond the
control of respondent such as institution of liquidation proceedings
against the contractor company, resulting in shortage of labour at
project due to stoppage of work at the project site. Therefore, the
authority is of view that the said grace period of 6 months shall be
allowed to the respondent. Therefore, as per clause 19(1) & 19(1I) of
the allotment letter dated 20: 9:!‘ 20’12 the due date of possession
comes out to be 20.07.2016. |

Admissibility of delay posse on :harges at prescribed rate of

interest: The cumplama‘nt is eekmg dela‘y possession charges
however, proviso ta sectiﬁn 18 ﬁfnﬂﬂes that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such raf:e_ as may be pr'estﬁihﬂd and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under:

i

Rule 15. Pr@cr!bed rate interest- [Proviso to szction
12, section 18 and sub-s n (4) and subsection ( 7) of
section 19]

(1)  For the purpose of pmrfsa to section 12; sectior 18; and

sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of
India may fix from time to time for lending to the general
public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
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#gislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

39. Consequently, as per website of the State Bank of India ie,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 13.08.2022 is @ 7.80%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 9.80%.

40. The definition of term ‘intere,:;t"'

Act provides that the rate of int

- |
s defined under section 2(za) of

the

-"};_a.j:éshargeable from ¢1E allottee by

the promoter, in case of default, shall be equal to the rate of interest

1

which the promoter sﬁhaj}léh;eﬂ!;i’hl; tﬂ pﬂa}i"ﬂle allottee, in case of default.

-y 4 &
The relevant section is reproduced below:

(i)

(ii)

“(za) “interest” means the rates of interest payable by the
promoter of the allottee, as the case may be.
Explanation.—For the purpose of this clause—
the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default
the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any
part theré?g till the date the amount or part thereof and interest
thereon is refunded; and the interest payable By the allottee to the
promoter shall be from the date the allottee defaults in payment to
the promater till the date it is paid;”

41. Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed rate ie, 9.80% by

the

respondent/promoter which is the same as is being granted to them

in case of delayed possession charges.

42.

On consideration of the documents available on record and

submissions made regarding contravention of provisions of the Act,

the authority is satisfied that the respondent is in contravention of the
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section 11(4)(a) of the Act by not handing over possessi?n by the due
date as per the agreement. By virtue of clause 19(1) & 19(1I) of the
allotment letter executed between the parties on 20i07.2012, the
possession of the subject apartment was to be delivéred within a
period of 42 months plus 6 months from date of execution of such
allotment cum agreement. The due date of possession is calculated
from the date of allotment letter i.e.; 20.07.2012, whichal comes out to
be 20.07.2016. J‘ |

Section 19(10) of the Act ubhgaf? tha allottee to take possession of
the subject unit within 2 menths q'um the date of recemtﬁlf occupation
certificate. In the present complaint, the occupation certificate has yet
not obtained by the respnndent—*buﬂdt‘.r and has appllE(,L for the grant
of occupation certlficate vide letter dated 12. 04. 2021. The respondent
shall offer the possession of the subject unit to the complainant after
obtaining occupation certificate. Su, it can -be said that the complainant
would come to know about m&nnmpahnn certificate only upon the
date of offer of possession. Thergfure in the interest of natural justice,
the complainant should be gwen 2 months’ time from the date of offer
of possession. This 2 months’ o‘Fi‘E"I;naﬁle time i‘s to be given to the

complainant keeping-in mind that even after intimation of possession
practically he has to arrange a lot of logistics and requisite documents
including but not limited to inspection of the completely finished unit
but this is subject to that the unit being handed over at the time of
taking possession is in habitable condition. It is further clarified that
the delay possession charges shall be payable from the due date of
possession i.e. 20.07.2016 till the expiry of 2 months from the date of
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offer of possession or till actual handing over of pnssessi{n, whichever

is earlier.

Accordingly, it is the failure of the promoter to fulfil its obligations and
012 to hand

over the possession within the stipulated period. Accordingly, the non-
|

responsibilities as per the allotment letter dated 20.07.

compliance of the mandate contained in section 11(4)(a) read with
proviso to section 18(1) of the Act on the part of the }espnndent is

established. As such, the allottee shall be paid, by the promoter,

interest for every month of delay ?mm due date of pbssession i.e,

20.07.2016 till the date of actu handlng over of possession or till
offer of possession plus 2 mgpths, whichever is earlier; at the
prescribed rate i.e.,, 9:80 % p.a. ;# per proviso to section 18(1) of the
Act read with rule 15 h? the rules, '

G.Il Direct the respundent to pay a sum of Rs.1,00, {H}D /- towards cost
of litigation.

The complainant is claiming compensation in the above-mentioned
reliefs. For claiming compensation under sections 12, 14, 18 and
section 19 of the Act, the cnmpl}imant may file a separate complaint
before Adjudicating Officer Hnﬂer s&ﬁuﬁ 31 read with section 71 of
the Act and rule 29 of the rulas

Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):
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i. Therespondent shall pay interest at the prescribed rate i.e. 9.80%
per annum for every month of delay on the amnuj: paid by the
complainant from due date of possession i.e.; 2{3.{]1:.2016 till the
date of actual handing over of possession or till offer of
possession plus 2 months after obtaining uccupati?n certificate,
whichever is earlier; as per proviso to section 18(1) of the Act
read with rule 15 of the rules.

ii. The respondent shall not chi;l'r'ge anything from the complainant
which is not the part of the tt}.ljre'r s agreement. |

iii. Thecomplainantis directed to pay ‘outstanding due# if any, after
adjustment of interest for ﬂ"g delayed period.

iv. The rate of interest chargeable from the allottees by the
promoter, in case of defaulf:shall be charged at the prescribed
rate i.e., 9.80% by the nesnt;ﬁ'dentiprumater which is the same
rate of interest which the promoter shall be liable to pay the
allottees, in case of default i.e, the delayed possession charges as
per section 2(za) of the Act. | |

47. Complaint stands disposed of.

48. File be consigned to registry.

Vi—g CEm~—71
(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 20.07.2022
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