HARERA

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 1455 0f 2019

Date of filing complaint: 18.04.2019
First date of hearing:  04.09.2019

Date of decision _ : | 25.07.2022
1. | sh. satish Goyal S/0 Sh. BM Goyal |
2. | Smt. Richa Goel W/o Sh. Ram Niwas Goel
Both R/0: 101, Lotus Boulevard, Tower 12, Sector
100, Noida-201301 R Complainants
M/s ATS Real Estate Builders H{'i}rﬁte Limited
Regd. office: 711/92, Deepali Nehru Place, New
Delhi South Delhi-110019 i Fi.espm.'u:lt*ntJ
t t
| CORAM: A ‘_
Dr. KK Khandelwal | Chairman
Shri Vijay Kumar Goyal\ T, i VA Member
APPEARANCE: N AT aec\Y” |
- i |
Sh. Mukul Kumar Sanwariya (Advocate) Complainants |
 Sh. M.K. Dang [Advnca_te)l:f _ .- Respandipnt |J
g I L T = I =
ORDER

The present complaint has been filed by the complainants/allottees under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions under
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&2 GURUGRAM

the provision of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.

Unit and project related details

Complaint No. 1455 of 2019

The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession

and delay period, if any, have been detailed in the following tabular form:

'S. No. | Heads | Information
1. |Name and location of the "LATS Marigold”, Sector 89A,
project S f;"-,_;_*@_rﬁrugram
2. | Nature of the project | I fResiﬂéntial Group Housing
Project area y d-f" 55 ¥ "‘114125 acres
4| DTCP License ' 87012013 dated 11.10.2013 valid |
. N tiil 10.10,2017
| | V&)
\C L i B < J
Name of the licensee | | awn@ébpers Private 1.1m1t¢d &
N4 5 - ﬁ"abfnﬂ Developers Pvt. Ltd.
& | HRERA registered/ mot... lleglstered vide no. |
registered [ I/ ]l 55 0f 2017 datec 17.08.2017
AALARN Mlﬁ m 7_2921
6. | Application dated 01.04.2014 il |
(A per page no. 22 of mmplain;t]
7. Allotment letter dated 02.01.2015 iy
(As per page no. 22 of complaint)
8. | Date of execution of flat | 42012015 |
buyer's agreement
(As per page no. 23 of cumpla%nt]
9. | Unitno. 4073 on 07™floor, tower 04 |

| |

|
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P8 mrﬁp ﬂmy, regfstrc.'mﬂn fees and

; _:‘h;&f as

b GURUGRAM |
7| (As per page no. 22 of complaint)
10. | Super Area 2150 sq. ft.
(As per page no. 22 of cumplainlj)
11. | Total consideration BSP- Rs. 1,30,33,300/-
TSC- Rs. 1,45,89,550/- (excluding
tax)
(As per page no. 54 of fthe
complaint)
12. | Total amount paid by the e ﬁRs.,,SB 86,976/-
complainants ﬁ E: #;@s per page no. 35 of reply)
13. | Possession clause /

ﬂaﬂae 6,2

. qﬂw Dws}hper shall endeavor
' construction  of

"'I' ¢ grace per o

ths I.Eﬂ!l! 4'*:‘1 .'
1

supurared herein.
end possession Notice and
nf the Apartment tp the
-applu:ant{sg as. and when the Company
. receives the o"ccupanan certificate | from
the competent aurharityf ies)..)

14.

Due date of possession

02.01.2019 ‘

(Calculated from the date of the
agreement i.e; 02.01.2015 + ﬁrace
period of 6 months) ‘

Grace period is cllowed

—{

Occupation Certificate

Not obtained i
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| 16. | Offer of possession Not offered

17. | Letter/email sent before filing 10.11.2015 (Followed by
of present complaint seeking | 04.04.2016, 02.06.2016)

refund (As per page no. 56 of complaint)
18. | Demand letter & reminders | 27.01.2018, 14.03.2018,
04.04.2018, 17.05.2018, |
15.06.2018

(As per page no. 37-40 of reply)
19. | Pre-cancellation letter dated | 11.07.2018

(As per page no. 41 of reply)

20. | Cancellation letter dated 05.09.2018
| (As per page no. 43 of reply)
e -\
Facts of the cumplaint: | 4 ':_ o U | \

™

That the project nau‘:?tssljl,r “ATS Marigul&" ls @ resit,’ientla] group housing
project (hereinafter, “the pm]ect‘ ) was hemg demeldped by the respnndent
situated in Sector 89 A, Gur;rg:‘am. n@q:e&'r tlfe complainants buokep an
apartment admeasuring 2150 sq. It. (herein after referred as "unit). ‘The
respondent gave advﬂrtﬁemeht ne!usphpam as well as thruugl# the

channel partners and shﬁwsec_i a roqy'pmtuna about tl_ia_ project.

That the complainants relied heavily on the representations, afﬁrma?:iuns

and commitments made by the respondent’s staff and representative# and
agreed to purchase the unit in the said project having an approximate | 2150
sq. ft. The complainants have made payment of Rs. 10,00, 000/- as zhmal
booking amount vide cheque dated 27.07.2013. On the demand, the
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complainants further made payment Rs. 29,09,990/- vide cheques dated

18.10.2013 and 10.10.2013 both amounting to Rs. 14, 54,995 /- each.

That the respondent again raised demand for more money. They further
made payment of Rs. 39,09,990/- i.e. approx. more than 25% of the tTtaI
consideration amount and the same was acknowledged vide applicant

ledger statement dated 13.11.2014.

That it cleverly manipulated t_h_e.

pent and has made false entries
regarding the payment by enteri ': ﬁ{gﬁt cheque amounting to Rs. 10,00,
000/- dated 27.07.2013, on 25.08 ’A‘GM Le. aPtar one year one month }and
with regard to the chaques da;#d. 13.10 2013 and 10.10.2013 l:buth
amounting to Rs. 14, Sﬂ- 995,’ e:;ttry was madeim;l 25.08.2014 i.e. al’ter

more than 9 months fmr'h the date of issuance nf:_cheques.
The respondent issued an aﬂotTent letter to the coraplainants dhted
02.01.2015 and allotted the:n a .I‘E$l mﬁg&ﬁment bearing no. 4073 on

the 7th floor of tnwe_;' no. 04 j«mg..suppr area of 2150 sq. ft, v{hich
salf. A4 v '

includes a built-up ared ol‘“IBZEIk

That the respondent alsa ‘manipulated the date of bnukmg in alluqnent
letter and has stated the date of application to be 01.07.2014 instead of
29.07.2013. The apartment buyer agreement was executed between the
parties dated 02.01.2015. The total consideration of the said apartment

was Rs. 1,45,89,550/- towards the basic sale price for purchase of thf said
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unit including PLC, car parking, power back up, maintenance charges and

excluding any other statutory / allied charges. I

That as per said agreement dated 02.01.2015, it was revealed that the
respondent not only collected booking amount of Rs. 10,00, 000/- m ch
prior to the getting license no. 87 of 2013 dated 11.10.2013 but also
demanded and collected Rs. 29,09,990/- before getting such license. *ll'he
building plans were apprnvf.ld ‘vide memo no. ZP-941}AD
(RA)/2014/12044 dated 06. 06;2%‘14 . DGTCP for construction |ancl

development of project. " jy

That the respnndent alsn 159\@% a.' ;aymem schedule plan, which
mentioned the time amt.gayment tlu be- I'EI-‘mttEd; hy h;he complainants. The
payment plan issued by the respondent was snnstrilctium linked plan i.e.
the complainants were supposed to pay as per the construction |and

development work to be" camed"“uﬁ“’ by. th& réspondent, of the allgtted

i -l.
=

apartment.

That the complainants paid Rs. J'B*U%ﬂgﬂf- i.e, more than 25% ti11| Nov
2013 before entering into.any wriﬁ!:gnégée;‘qentWeen the parties. That
the respondent not only manipulated dates of payments in account
statement and ABA, but also without adhering to the terms of the ABA
never stopped demanding payment even after coming of RERA Act wi?hout
entering into agreement to sell and kept demanding the amounts illa?gally.
Hence, the respondent violated the provision of section 13 of Act of 2016.
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HARERA
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As per clause 6.2 of the terms, the possession of the project was tu‘ be

handed over within 42 months with grace period of 6 months from the date
of execution of the said agreement. Therefore, the possession was
committed in the month of January 2019. There is already delay of more
than 3 years and 4 months from date of commitment & project is runl{ing
behind schedule, thus delaying the possession of apartment deliberately or
for reasons known best to mem Such an uncalled act is leaving
complainants in a lurch where th are ieft with no option but to be an
aggrieved person/victim in the hanris ufﬁ’ﬂe respondent. !

That due to uncertain delay by the*iespandent in completion of the project
and due to certain uther valid raasuns, the complainants requested to
cancel the allutment-qhd to ref d- the paid amnﬁnt vide email dated
10.11.2015. Instead of gkving rasp nse over such requests, it never stnpped
to demand further ammmts even ud&n ﬂﬂ"n—p‘eﬂbnnance on their part of
agreement being timely cnnstruct&ngaand‘ cnmpletmn of the project, The
complainants paid Rs. 544;13 &43* till ﬂl 08. Z{JLS ﬁ:ut due to unavoidable
circumstances, they were; not-in a position to continue with the said

b
allotment. .

That the complainants were in continuous contact with Mr. Saurabh Arora,
one of the representatives of the respondent. Moreover, when the
complainants requested for cancellation on 10.1 1.2015 then the
respondent informed the complainants to meet Mr. Naveen Bahal

regarding the same issue and also gave assurances that they would surely

I
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co-operate the complainants to get back their amount paid. But it was|all

|
fake assurances which was never heard by the respondent, ’ll’he

complainants explained all such issues vide email dated 04.04.2016 to CMD
of company Sh. Getamber Anand but till date no reply has been given by
respondent. Multiple requests/reminder mails were made to Sh. Getamber
Anand. The complainants again raised their contentions vide email dated

02.06.2016. o

That in the month of June 2

'%ﬁumplainant gat call from [the
Lh

respondent’s office and theg ﬂqzed ! meetirpg qf the complainants with Mr.

Naveen Bahal in the 1st week nf]hﬂe whe:re ‘he pmmlsed that their reﬂmd
will definitely be processed by 15. L“r'? 2016. By h,avirng such assurances, the
complainants again spoke to Mr. Haveen Bahal amuﬁd 15.07.2016, but he
assured them to wait tﬂl 15.08.2016. The mmplainant explained all such
grievances to the respun&egt:mge?mmwgd 29.07.2016

That they again sent thgiylrequ;st Wﬂ;emaﬂ dated 25.04.2017 where ithey
were requesting since last 18 months. Furthermore, Mr. Naveen Hahal
confirmed that the refund requests have been cleared and the process of
cancellation shall be initiated su;n. Also, he called the complainants to
come in the 1st week of April 2017 in order to do some paperwork for the
cancellation. Since then, the complainants had been calling him or sefpding

messages for meeting but he neither took any calls nor responded to/such

messages. Later on, the complainants came to know that Mr. Naveen Bahal
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has left the company. Thereafter, the complainants conveyed their concern
I

to the respondent vide email dated 25.04.2017.

|
17. That the respondent again failed to show his willingness to proceed with

the requests of the complainants. The poor complainants again requested
the respondent vide emails dated 01.09.2017 & 26.10.2017 but no wri%ten
response was received. The complainant lost his job in June 2015 resulfing
into severe financial hardships anq-{it,became extremely difficult for them

to pay further. The complainants I alvgays obeyed their duties since the

time of booking, but it is the res ndent who rather than to moying

L

towards agreeing to theu' requestﬂ fur réfuud but were only giving fake

assurances. ~ Ve

18. That the cumplajnantgj: @iwe sqﬁeéadius?ses%ﬁm% d#r?!.ages due to false and
incorrect statement anﬂ"*cgﬁimitments made by the respondent. Moreover,
the respondent failed to hgndwdr the ppssessiun till date and there is
abnormal delay in cumpletmn of ph’ﬁje’&t. Due to this act of the respnnqient
the complainants wtsb;rtu-?w.n.rithﬂr frum the respn&dent‘s project and are
entitled to get the refund along with interest from, the respondent under

sec 19(4)and sec 18(1) of the Act uf 2[}16

19. That the respondent after indulging in unfair trade practice intentionally
grabbed the hard-earned money of the complainants and by this way also

committed the offence of “criminal breach of trust”.

C. Relief sought by the complainants:
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20. The complainants have sought following relief(s):

i.

il

iii.

iv.

vi.

vii.

HARERA

Direct the respondent to return payment made in lieu | of

unit/apartment till date along with the prescribed rate of interest frnm
the date of first payment till realization as per the provisions of secmnn
18(1) and 19(4) of the Act of 2016. |

To impose penalty upon the respondent as per the provisions of
section 60 of Act of 2016 for wilful default committed by them. ‘

To impose penalty upon melqtﬁspnhdent as per the provisions of
Section 61 of Act of 2{]16 for. Wentmn of Section 12, 13, 14, 15
and 16. {I . |

Direct the respandbut tﬂ pay. ]fenaltymp to: 10% of project cost tq the
complainants undei';‘sac 59 ufﬁ.ct of2016. " | |

Direct the respanaent to mﬁmd the amuimt collected from | the
complainants in ligu of interest, penalt;r for deiayed payments under
rule 21(3)(c) of Rulés

b
ol

To issue directions to makeleéhigew ofﬁcer concerned i.e. Director,
Manager, Secreta@{ or afq %‘ﬁi& of the respc ndent's company
at whose mstante, ‘conniva ce acqulescencé neglect any oF the
offences has been _wmwmquas.\mmﬁpned in/sec €9 of Act of 2016,

read with rules.
|

To recommend criminal action against the respondent for the criminal
offence of cheating, fraud and criminal breach of trust under section
420,406 and 409 of the Indian Penal Code.

D. Reply by respondent: |

The respondent by way of written reply made following submissions: 1
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That the complaint is not maintainable for the reason that the agreement

contains an arbitration clause under clause 21.1 of the buyer's agreement
|
which refers to the dispute resolution mechanism to be adopted by 'Fhe

parties in the event of any dispute.

That the complainants, after checking the veracity of the project namely,
‘ATS Marigold’, Sector 89A, Gurugram applied for allotment of a residential
unit and agreed to be bound by theji:arms and conditions of the documents

executed by the parties to the cn_r#ilﬁ?n(;-. Based on the application of the

complainants, the respondent company,vide its allotment offer letter nade
/30" SHBERN LN\
the allotment of the unit bearing 5%* %?gv;thﬂapr tower no. 04 hail.ring

super built up area of 200 sq. meter. =) |

That based on it and Qn'ﬁlg receipt of the requisite mj:murit, the respondent
sent copies of the huyégiﬁ _ggrggmgnt to the cgqmpfép‘:ants which was siéned
and executed by them nnﬂZ(ﬂJ,.Eﬂ}tSThe .{%ﬁmpiainants made the payment
towards part-sale cun;jdg_ratigﬁ o1 I:t ﬁ;’the fptal sale consideration amd;unt.
However, the cumplaf{ihﬁt; n'mdj éigniényms-. défﬁi;_!ts towards remitting
the due amount despite several L1"e_rr.1l:r'llc'lrj:rs_ and follow-ups by! the
respondent. It is subrr_litted thﬁt ?’EII'IEMI;ES[.JDHdETIt {n accordance with the
terms of the allotment raised several demands dated 23.10.2015,
03.05.2016, 12.05.2017 and 11.01.2018. However, the complainants
defaulted in adhering to their contractual obligations and failed to i-emit
the demanded amount despite reminders dated 14.03.2018, 04.04.2018,

17.05.2018, 15.06.2018 followed by final notice dated 11.07.2018.
I

|
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24. That the possession of the unit was supposed to be offered as per clause 6.2

of the buyer's agreement states wherein the developer endeavour| to
complete the construction within 42 months from the date of this
agreement subject to timely payment of all the charges. That from the
aforesaid terms of the buyer’s agreement, it is evident that the said period

was subject to making timely payment towards the due installments.

of the | booking application form and|the
et

y‘m&ment of installments within the

25. That according to agreed clauses,

apartment buyer's agreement, ti'_'_.'_'

agreed time schedule was the esseﬁee of allotment. The eemplamants are

real estate investors I:h;a‘t;ha;i'- hq__q‘%d thelumt in question with a 'JIEW to

earn quick profitin a shznrt period. However, thelr_ calculations went wrong

g " |
on account of slump in the real estate market and the complainants did not
|

possess sufficient fundsate honour t eir e;emmiﬂ'r_[e'hﬁ.

L .

26. That on account of non-fulfil ent &F*tﬁélfmnu‘eLcmal obligations by the

complainants despite_ severel epyhrtﬂmtles extended by the reepenﬁent

3 ¥
their allotment was e@:;ﬂed ?g mereqmeet meﬁey d=posited by them

along with other charges were forfeited vide cancellation letter cjated
1

05.09.2018 in accordance with clause 10.2 read with clause 10.4 of the said

agreement and they are now left with no right, claim, lien or interest

whatsoever in respect of the said booking/allotment. |

27. Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided on
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the basis of these undisputed documents and submission made by the

parties.

Jurisdiction of the authority:

28. The plea of the respondent regarding rejection of complaint on ground of

jurisdiction stands rejected. The authority observes that it has territorial as
well as subject matter jurisdiction to adjudicate the present complaint for

the reasons given below.

T

e
E.1 Territorial jurisdiction ji

As per notification no. 1/92/2017: ﬁicp dated 14.12.2017 issued by Town
and Country Planning Déparﬁn qﬂ&r _ru;iédicnun of Real Estate

'I'||__ ------

Regulatory Authority, ’i}grugram s
purpose with offices sntuated in Gurugram In the prasent case, the project

in question is situan;vaa:!.r within the planning area of Gurugram district.
Therefore, this authuriw ha‘s cbnmletae tarnt.pnai }urlsdmtmn to deal with

the present complaint. e

E.Il Subject matter]urisdit:tlun :j

Section 11(4)(a) of tﬁeﬂc{, 2{}:&3 gnﬁyj{iﬁ that 'ﬁ:e promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
| |

reproduced as hereunder:

Section 11(4)(a) :
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or (o the
allottees as per the agreement for sale, or to the association of allottees, as thé
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas o the association of
allottees or the competent autharu}; as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoter, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to| be
decided by the adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the objections raised by jgm;:jespnndent:

[ et

F.I Objection regarding complai t,ﬁxﬁ breach of agreement for non-

invocation of arbitration. A
29. The respondent has raised an-obje
invoked arbitration prpé;éég!’ihgs as ér"tﬁé_prnvisi;p'm of buyer's agreement

A oy

on that the complainants have not

which contains prnvisiolﬁs;regardjng initiation n{j’-e{i'blkratinn prnceedingls in
case of breach of agreéih&n_t_, Th&fnlﬁomﬁng‘;-claasg l;as been incorporated

¥ L | : -
w.r.t arbitration in the Hﬁzg?ﬂ@ agréemlpnﬁz \/ 5/

LB P NY

v - i o 0
“Clause 21: All or any dﬁmfﬂgﬂiﬂ"ﬁi%am{wfﬂf respect to the terms and
conditions of this Agreement, including ¢ interpretation and validity of the
provisions hereof and the respective rights and obligations of the parties shall
be first settled through mutual discussion .and amicable settiement, failing
which the same shall be “settled through arbitratien. The arbitration
proceedings shall be governed by the Arbitration and Conciliation Act, 1996
and any statutory dmendments/modifications theréto by a sole arbitrator
who shall be mutualiy.appointed by the parties or if unable to be mutually
appointed then to be appointed by the Court. The decision of the Arbitrator

shall be final and binding on the parties”

30. The respondent contended that as per the terms & conditions uf the
application form duly executed between the parties, it was specidcally
agreed that in the eventuality of any dispute, if any, with respect to the
provisional booked unit by the complainants, the same shall be adjudicated

through arbitration mechanism.The authority is of the opinion that the
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jurisdiction of the authority cannot be fettered by the existence nf an

arbitration clause in the buyer’s agreement as it may be noted that sectiun
79 of the Act bars the jurisdiction of civil courts about any matter wmch
falls within the purview of this authority, or the Real Estate P.ppe]]ate
Tribunal. Thus, the intention to render such disputes as non-arbitrable
seems to be clear. Also, section 88 of the Act says that the provisions of this
Act shall be in addition to and not in derogation of the provisions of any

other law for the time being in force: Further, the authority puts reliance on
catena of judgments of the Hon' ble J u‘preuie Court, particularly in National
Seeds Corporation Limited v. M. Madl
SCC 506, wherein it has been helq!that the remedses provided under the

Consumer Protection Act are in .aﬁdmug to and not in derogation off the
other laws in force, cohs{éiyuently the authority wn@t_l_d not be bound to refer
parties to arbitration even if the -Iiig'rieement between the parties had an
arbitration clause. Further) in Aftab Singh and ors. v. Emaar MGF Land
Ltd and ors.,, Consumer: case no. 2'01 of 2015 decided on 13.07.2017, the
National Consumer Disputeés Redressq! Commission, New Delhi (NCDRC)
has held that the arbitration clau 'm agreements between the cumpiaimant
and builders could nutpﬁéummrl éﬁlqﬁh{iﬁﬂi@tiﬁniﬁfa consumer.

While considering the issue of maintainability of 'a complaint before a
consumer forum/commission in ttlle féitt of an existing arbitration clause in
the builder buyer agreement, the Hon'ble Supreme Courtin case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by the Supreme

Court shall be binding on all courts within the territory of India and
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accordingly, the authority is bound by the aforesaid view. The relevant p:

of the judgement passed by the Supreme Court is reproduced below:

w25 This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act,
1996 and laid down that complaint under Consumer Frotection Act
being a special remedy, despite there being an arbitration agreement
the proceedings before Consumer Forum have to go on and no error
committed by Consumer Forum on rejecting the application. There is
reason for not interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996. The remedy
under Consumer Protection Act is a remedy provided to a consumer
when there is a defect in any goods or services. The complaint means
any allegation in writing 1 by @ complainant has also been
explained in Section 2(c) of the Act The remedy under the Consumer
Protection Act is confined.to complaint by consumer as defined under
the Act for defect or deficienciés caused by a service provider, the cheap
and a quick remedy: has beeh provided to the consumer which is the
object and purpgse of the Act as noticed above.”

drd

ons

32. Therefore, in view of theabove judgements and, considering the provis

of the Act, the authnﬁiﬁ, 15 of t;h&n"_uie]ﬁr that cnmp]}g ants are well wirhin

their rights to seek a special remedy available ina béf\eﬁciial Act such as the

Consumer Protection Act.and RERA Act, 2016 instead of going in fo

an

\ Rl h N | L = s PRl |
arbitration. Hence, we have no hé?.jtaﬁen‘@rhﬂlding that this authority has
"I E RELv
the requisite jurisdiction to entertain-the complaint and that the dispute

does not require to be referred to sﬁiﬁitﬁéﬁbn.nece_s_sgrily. |

i iy . ¢ i 5 TN

F.Il Objection regardipg-énﬁtlemﬂ_nt of refund on account of cnmplahiauts

being investors.

L .

33. The respondent has taken a stand that the complainants are the investors

and not consumers, therefore, they are not entitled to the protection af the

Act and thereby not entitled to file the complaint under section 31 of the

Act. The respondent also submitted that the preamble of the Act states that

the Act is enacted to protect the interest of consumers of the real dstate

sector. The authority observed that the respondent is correct in stating that

Page 1ﬁ' of 21



34.

HARERA |
b CURUGRAM Complaint No, 1455 of 2019 \

the Act is enacted to protect the interest of consumers of the real estate

sector. It is settled principle of interpretation that the preamble is|an
introduction of a statute and states main aims & objects of enactinF a
statute but at the same time preamble cannot be used to defeat the

enacting provisions of the Act. Furthermore, it is pertinent to note that any

aggrieved person can file a complaint against the promoter if the promoter
contravenes or violates any pruvis%iq_r;_s__ of the Act or rules or regulations

made thereunder. Upon careful p > gﬂqf all the terms and conditions of

' -:"“ ”}T:!;E':P "
the apartment buyer’s agreement, | T_frzi'fealsd that the complainants are

buyer and they have pa&’ﬁ tntai‘p:ﬁteﬁf Rs. 53,86,976/- to the promoter
F A & R

towards purchase of an-apartment in the project of the promoter. At this

| D& |

stage, it is important t’p:ﬁtﬁiﬂss upuﬁ’the d'_eﬁﬁitiori dfﬁtférm allottee undefi the
Act, the same is reprud;;lt‘ad-ﬁ_beiﬂw. for ready reference:

“2(d) "allottee" in réfqp:tl_n tt?-airm{,emm project means the persen to
whem a plot, ummnen?ﬁjiﬁlﬂ?nﬁﬁ%%ﬁ'muy be, has been allotted,
sold (whether as freehold or leasehold) ‘or otherwise transferred by the
promoter, and ingludes the pe son wha' subsequently acquires the said
allotment thrauglj.‘gh@ transfer “Fnt!'éfwsi&ur :foe%mr include a person
to whom such plot, apartment or building, as the case may be, is given on
rent;" - " | ¢ \Y,

In view of ahnve-mentidﬁe;i deﬁniiiuﬁ of “allntl:ee“las well as all the tjsrms
and conditions of the apartment buyer's agreement executed bet?veen
promoter and complainants, it is crystal clear that the complainants are
allottee(s) as the subject unit was allotted to them by the promoter. The
concept of investor is not defined or referred in the Act. As per the

definition given under section 2 of the Act, there will be "prumuteﬁ’ and

|
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“sllottee” and there cannot be a party having a status of "investor”. The

Maharashtra Real Estate Appellate Tribunal in its order dated 29.01.2019

in appeal no. 0006000000010557 titled as M/s Srushti Sangam
Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. hasgI;su
held that the concept of investor is not defined or referred in the Act. Thus,
the contention of promoter that the allottee being an investors are not

entitled to protection of this Act als? stands rej ected.
. 1 o, :I':t
Entitlement of the complainants I‘ur refund:

Direct the respondent to return ent made in lieu of unit/apartment
till date along with the prgseribed rate of interest from the date of ﬁrst
payment till realization’ qs‘per 1rq\tigiuns of section 18(1) and 19[?] of
the Act of 2016. {1 |

The complainants bouked the subject umt on 01.04.2014 under
construction linked plan They were allotted umt in the project of the
respondent on {)2.01.2(}15 and the;.' have paid an amount of Rs. 53,86 976/-
against total consideration of Rs. 1f3{],33,300f- constituting 41.33% of total
consideration. The complainant vide email dated 1_{}.11.2015 followed by
reminders dated 04.[}4,2{]16 & 02|.06.2[}19, requested the respondent that
due to financial hardship faced by them, they wanted to withdraw from the
project. In response, the respondent vide email dated 29.07.2016 stated

that the process would take few months.

Despite request of the complainant to withdraw from the project, the
respondent sent a demand letter dated 27.01.2018 payable on construction

of top floor, followed by various reminders dated 04.03,2018, 04.04.2018,

1
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07.05.2018, 15.06.2018 and final cancellation letter dated 05.09.2018 for a

default of amount of Rs. 74,91,421.

In the present case, it is pertinent to note that the complainants have

nd

=

already raised plea to withdraw from the project way back in 20 15 |
they did not come forward to pay any further demand showing their

willingness to withdraw from the project.

| A
Further, the Haryana Real Est;:it_e Regulatory Authority Gurugram
:| S, G0

(Forfeiture of earnest money by the F1;:_u_'ild_er] Regulations, 2018, provides as

gt o LSRG g
under /8% v PR

e b el

fo ¥ 7 4 | .
"5, AMOUNT OF EARNEST MONEY4!

o

Scenario prior to the Real Estate (Regulations and Development) Act, 2016
was different. Frauds were carried out without any fear as there was no law
for the same but now, in view of the above facts and taking into
consideration the judgements of Hon'ble National Consumer Disputes
Redressal Commission and the Hon'ble Supreme Court of India, the authority
is of the view that the forfeiture amount of the earnest money shall not
exceed more than 10% of the consideration amount of the real estate ie.
apartment/plot/building as the case may be in all cases where the
cancellation of the flat/unit/plot is made by the builder in a unilateral
manner or the buyer intends to withdraw from the project and any
agreement containing any clause contrary to the aforesaid regulations shall
be void and not b:‘ndfng}un the buyer” -

In view of aforesaid circumstances, ﬂ e respuncllerl'st is directed to refund
the amount after deducting 10% of the sale consideration of the unit qLei ng
earnest money as per regulation Haryana Real Estate Regulatory Authority
Gurugram (Forfeiture of earnest money by the builder) Regulations, 2018

within 90 days from the date of this order along with an interest @ 9.80%
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p.a. on the refundable amount, from the date of request of surrender till the

date of realization of payment.

G.Il To impose penalty upon the respondent as per the provisions nfsecTun
60 of Act of 2016 for wilful default committed by them.

G.IIl To impose penalty upon the respondent as per the provisions of
Section 61 of Act of 2016 for contravention of Section 12,13, 14, 15 and 16.

G.IV Direct the respondent to pay penalty up to 10% of project cost to the
complainants under sec 59 of Act of 2016.

G.V Direct the respondent to reﬁuﬂd the amount collected from the
complainants in lieu of interest, p?’!ﬁﬂtyhr delayed payments under rule
21(3)(c) of Rules. Ly SRE

G.VI To issue directions to make liqlbje: every officer concerned i.e. Director,
Manager, Secretary, or any other officer ‘of the respondent’s company at
whose instance, connivance, acqui&éﬁ!ﬁ&, neglect any of the offences has
been committed as mentioned in sec 69 of Act anUiG, read with rules. |

G.VII To recommend criminal aéﬁﬂn against the respondent for| the
criminal offence of cheating, fraud and criminal breach of trust under
section 420,406 and 409 of the Indian Penal Code. i

For the said reliefs, the complainants may file a separate complaint before

! |
Adjudicating Officer under section 31 read with section 71 of the Act of
{ |

A A | :i |

Directions of the Authority: |

2016 and rule 29 of rules,

|
Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the functions entrusted to the Aut]ilnrity
under Section 34(f) of the Act of 2016: !

|
i) The respondent is directed to refund the amount after deducting 10%

of the sale consideration of the unit being earnest money as per

Page 21} of 21



|
|
HARERA :
GURUGRAM Complaint No. 1455 of 2019 | !

regulation Haryana Real Estate Regulatory Authority Gurugram

(Forfeiture of earnest money by the builder) Regulations, 2018 along
with an interest @ 9.80% p.a. on the refundable amount, from the 4ate
of request of surrender till the date of realization of payment. |

ii) A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.
42. Complaint stands disposed of, 1% s

j .‘.I" Wil
43. File be consigned to the registry. i!

' 4’ A3k

.;'T:', " '4£ &3 A
V- s PUsoM A
(Vijay Kumar C,pyal) 8 (Dr. KK Khandelwal)
Member - Chairman
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