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L52 of ?,020
03.02.2020

C,omplainant

lRespondent

ORDER

l. The present complaint dated 1,4.01.2020 has been filed by the
complainants/allottees under section 31 of the Real Estate

[Regulation and Deveropment) Act, 201,6 (in short, the ActJ read
with rule 29 of the Haryana Real Estate fReg;,ration and
Development) Rule s, 201.7 [in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
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LATBEFORE THE HARYAT.JA REAL
AUTHORITY, CU

Iaint no.
date ofheari
of decision 73.07.2022

Kamal Kishore, S/o Bodtfraj
Manju Soni, W /o Kamal ifisho.e
Both R/o: H.No, BT1.,W)rd no. 15, Sector
37, Ashok Enclave, Villale;.AnengRur Dairy,
Faridabad, Haryana- t1{pO"Bi , fl;u

M/s Spaze Towers pvt.

EIe, Sec:tor 47,Registered Office: Spi
Gurugram -1,22!b02 "' "' ],,,

Rrespondent

Chairman

Member

Dr. KK Khandelwal

Shri Vijay Kumar Colrai

APPEARANCE:

lL tr$ry Sagar [A{vocare) Complainants
Sh. Ishan Dang [Advocate)
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the prornoter shall

rules and regulations m

the agreernent for sale

nsible for all obliga

under or to the allottee

ter se.

ffiHAI?ERA
ffiGURUGRAM

Unit and proiect re detai

The partit:ulars of the P ject, th details of sale considerati

amount paid by the com date of proposed handlain

the possession and del have been detailed

following tabular form:

e

responsib ilities and fu ons u er the provision of the Act

the

ted

Complaint No. 152 of 2

,th

nth

Particulars

Name of the pro

Project €Lre?

Nature of the proj

13 dated 27.07.20DTCP license no. and

Name ol'licensee

no. 247

ted26.09.201,7register:d

087, first floor

Page no.21 of the comPlai

Unit no.

28 sq. ft.

Page no.2l- of the comPlai

Unit area admeasuring

s

N

lDetails

1 "Spaze Tristaar, Sector 9',2,

Guru$r?ITl

2 .718 acres

lomm rcial.project

4

E $paiu"rciwers Pvt. Ltd.

].
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ffiHARERA
ffi-GURUGRAM Fr.plr',,, ^,

9. Allotment letter 23.09.2014

(Page no.30 ofthe r

10. Date of buyer agreement 20.10.201,4

fPage no. 1,7 of the c

[1. Possession clause

I

11(a) Schedule for
the said unit

The developer base

plans and estimater
all just exceptions
complete construc
building / said
period of sixty mr
date of this agrr
there shall be delay
department delay
circumstances beyc

and control of thr
forcel majeure cond
but not limited
mentioned in clau

11 [c) oi: due to
allotttee(r;J to pay ir
consideriation and
and due,s/payments
this agrer3rnerlt or ar
part of thre allottee(s
or any ol[ the terms
of this agreement. It

any delily on the
allotl.ee[s;) in making
the developer then n

rights a\rail251. to
elsewhere in this i

t.1,52 of 2020

eply)

omplaint)

r possessio

d on its pres

s; and subjec

s endeavors
rlion of the
unit within
onths from

agrr:ement unl
rrr failure d
or due to

,yohd the po

€r developer
litions includ

to reas

se 1 1[b)
failure of
time the
r:ther cha

mentioned
y failure on

) to abide by
and conditi
1 case there

part ol'

of payments

otwithstandi
the develo
rgreement, t

of

nt
to
to
id
a

1e

to
ny

or

ng

ns

e

rl

)S

n

e
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Complaint No. 152 of 20

riod for implementation
ect shall also be extend

n of time equivalent t
ay on the part of the allo

remitting paymentIs)

e1oper.......... (

39 of the complaint)

the possession

e time period
w.r,t. to due

the expiry o_

"m the date

t or at the time of
issive or o

r. The RBI

execution

piry of 60 months from the

is agreement /month of
n (permissive or oth

hichever is earlier, shall

the opening and closing

ly to compu

lation charges. fPage
mplaint)

fth
by
eac

da

fro

,f
,f
),

e

sIx

rw
dex

tf th

ate

rwl
ta

nde

Page
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t a,nd for the month at the



ffiHARERA
ffi" GUIIUGRAM ll.rnpl*, N

12. Due date of possession 20.10.2019

13. Total sale consideration Rs.21,39,552 /-
(Page no.30 ofthe

14. Amount paid by tl
complainants

e Rs. 15,54 ,532 /-
(Page 3 of the
page 10 of replyJ

15. Occupation certifica

/Completion certificate ,i

e Copy of OC dar

suppliecl during pro

1,6. Offer of possession Not offered

LZ, Delay in handing over tf
possession till date of filir
complaint

(:)

oi
t--r

2 Months and 25 da

Iracts of the complaint:

l'he cr:mplainants through an

a.ppliecl for allotment of a unit i
complarinants, at the time of the t

prlan of ther project fnom which the

wantec[ according to their budget ;

ttiey clroser unit no. 1087 admeas

r{nount of Rs. 2,00,000/-. There;

rgreem ent dated 1,4.09.201,4.

\fter signing the agneement, they

l$mands raised by the respondent

'Qceived a fresh demand notice

ldfore making the payment, they

tarted making paymer

In February 2019, the

ated 06.02.2019 of F

nranted to ascertain tt

rpplication form date

r the project mention

ooking, were provided

customers r:ould choos

rurcl choice. Based on th

rring 2)28 sq. ft by pay

Ite:r, the parties execr

B.

3.

4.

,1,

the

,1,

,J,

of'

ot'
rec

nlr

o.152 of 2020

'eplv)

cc,mplaint an

.ed 03.05,2

ceedings

erd 14.03.30

r:d above. T

with a layo

se the unit t

at layout pla

'ing a booki

uted a buyer

rts against th

complainan

s. 1,69,803/

tre progress

Page 5 of 1
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5.

6.

7.

C.

B.

HARTRA

construction and hence, sought

fro

oters. On 0').03 .201"9, theY recei

the original layout, On seeing

con truction site, To their surprise, the

coming at the site of original unit

the original size.

the

pro

\ra

tha

Th

1,2.

08.

giv

complainants took uP this issue to

3.2019, 20,03.2019 and rU.r4.20i\.

7.2019, finatly sent a draft letter

g consent f,rr relocating uPit ho.

e of the new unit oftered wasin,qt

t the entire llroblem arose because

the respondernt. The complainants i

e respondent wanted to withdra

e for refund r,vas filed before this Au

lief sought by the comPlainants:

tha the complainants have Yet not giv(

pri

for suggested that it'was' the comP

pping of the unit,

Th respondent had again issued dem

rvh ch it becomers clear that the tenta

b n changed. lihe comPlainants then

arding the issue to which there wasre

'th

lry

of

C?I

complainants have sought followi

Refund the entire

the comlllainants.

Complaint No. 152 of 2024

certain information from the

a layout which was different

e new layout, they visited the

enclosure type structure which

1,087 was visibly much smaller

the promoter vide letters dated

.' The respondent-promoter, on

, cdmplainant's signatures for

'its'tonSent for the same as the

1,....'

087. It is pertinent to mention

dicated and the language of the

ainants who were aPPlYing for

,l

nd letterdated 06.12.2019 from

e size and price of the unit has

again wrote to the resPondent

o reply from respondent's r:nd,

f unilateial change of unit's size

us hggrieveU by that behaviour

from the project and hence, this

hority.

g relief(sJ:

so far deposited bYamount of L5,54,5321-

Page 6 of L7



ii.

iii.

HARTRA
P- GUI?UGRAM

Interest @19o/o on the a -men

Compensation of Rs. l_0,0 000 /-
complainants on accoun of ille

10.

promoters.

by respondent:

The pondent by way of wri
sub

The

nol

ndent has based its

standi or cause of

m is not maintainab

imi tion.

e mplainants

nd the Act. The

iri question as an i

ication for booking

issions:

vide letter dated 23.09.2

not denied that in cl

014, the respondent sta

our;ly executed by the

tS

1,4.

nt dated 1,4.09.201,4 exi ts

ent was in fact executed o 20.10.

1,.2

of. That after si gning of

were allotted unit in the gi

Complaint N o, 152 of 2020

oned amount.

r the damages suffered by

I acts or onrissions of

y dated mader the followi

that con: plainants ha

t conrplaint and

e sante is barred

" as defin

ve purchased

14 was vr:luntarily

reading a

further cl;Lrified that

the parties. The Buy

Buyer's Agrr:ement

ould endeavour to complthat it

PageT ofl'
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13.

14. v

ffiHARERA
fficuRUdRAM

rh constructiotr of the project within

e of executi,rn of the Builder Buyda

CC

sh

in orders Jrassed by NGT bannin

rtage of labour, construction ma

m king payments by various allott

i plementation of social schemes an

struction activities which led to

F- rthermore, the complainants hav

in talments fr,om the very beginning i

th

h

B

It

C,

h

n

constructicn of the Project was;

d levied interest on'delaYed PaY

yer's Agreentent.

was further submitted that the si

anged by the respondent. The co

d unconditionally agreed that the

ture by assr:nting to buYer's agree

t at alteration, changes and modificat

de letter dat:d 08.07.2019, the res

e complainzrnts to unit bearing

a

a

measuring 205 sq. ft. from the u

r oral discussions with the

d scussion, the pricing details was al

Page 8 ofLT
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period of 60 months from the

r Agreement. However, due to

construction in the NCR region,

rial, demonetisation, delaY in

, Covid L9, farmers Protest,

increase in demand of labour,

struck of affecting the Pace of

delay of a period of 227 daYs.

been irregular in payment of

Con$eflently the resP ondent

eihts, in, a,ciordance with the
. i :.'

]:

:, iit .. i
' :: it:':=

i..

:. :t , 1

I rtij

of tho uflit',was not unilaterallY
:i

plaindnti"'were fully aware and

uildin$ plans were tentative in

t wherein clause 1.6 specified

ons can be made to the said unit.

ondent had offered to reallocate

no. 1090 located on 1't floor

it provisionally allotted to them

mplainants. During those oral

mentioned to the complainants.



HARERA
P- GUI?UORAM

mplainants, though had

any written agreement

v

15.

The

sign

The

and

com

emand letter issued on 1,2.201

pricing as was in the

lainant's contention is den

bu

mpletion date as speci

.2020 and the responde

proi and deliver the unit in

the

given

n

16. The

30.0

time

and

1,7, Copi

reco

isconceived and

th old. All other a

toto.

Thus, the institution

of all the rele

. Their authenticity

on the basis of these

by the parties.

iction of the a

he lea of the respondent rega ing re

fju
rri

isdiction stands rejected. The

rial as well as subject rj
t complaint for the reaso

I Territorial ju

low.

Page 9 of 1
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to the reallocation, has

e.

has specified the unit de

agreement and thus,

on of complaint on grou

thority observ:s that it
risdiction to rrdjudicate

registration certificate is

to conrpletion of e

the complirinants by t

nt is hi,ghly prema

t were denied

and placed

, the co mplaint can

ocuments and submissi

ils

e

n

rQ

n



ffiHARE:R&
ffi GURU6;nAM

As per notilication no. 1192/2017-ITCP dated 1,4.1,2.201,7 issued

by Town and Country Planning Department, the jurisdiction of

Real Estatt: Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose with offices situated in

Gurugram, tn the present case, the project in question is situated

within the planning area of Gurugram district. Therefore, this

authority has completed territorial jurisdiction to deal with the

present cornplaint. 
i

Complaint No. 152 of 2020

povides that the promoter shall

iiag?e, ent for sale. Section

E. II Subiect matter iurisdictio
',t

Section 1,1,(4)(a) of the Act, 2016

be responsible to the allottee as

11(4)[a) is reproduced as hereun

Section 11(a)(a)

Be re:;ponsible, for all obli,

fu n cti o n.s un der 
.th 

e. P r ov i si o n

regulations made thereunder

So, in view' of the Provisions of th

agreement for sale, or to tht

the ca,se may be, till thd con nce of all the apartments,

tions, respo'nsibilities and
of this Act or the rules and
r to the allottees as Per the

i ,'

as3ochti on of allottees, as

may be, to thet allottees,, or
tciation of allottee.s or the

plots or building,$ as the cas

the cctnmon areas to the a
competent authqritY, as the se may be;

Section 34,-Functions of the Au rity:

34[0 of the Act provides ensure compliance of
obliga.tions cast upon the P moters, the allottees

the reral estate agents unde this Act and the rules
regulations made thereunde

the
and
and

Act quoted above, the authoritY

e the complaint regarding non-

the promoter leaving aside

has complete jurisdiction to

compliance of obligations

deci

by

Page 10 of 17



HARTRA
GUI?UGI?AM I Complaint t,lo. 152 of ZOZ

F.1 Obiection regarding force

21.. The respondent-promoter raise the contention that the constru
of qhe project was delayed du r to force majeure conditions such

e NCR region, shortage of labour a
NGf banning construction in t
construction material, demon ;isa.-t[o.n, dElay in makirrg payments

various allottees, Covid !9, far

schemes and increase in ddtha

C,P$.protest, implementation of so

compensation which is to

pursued by the complainan

F. Findings on the objections

merit. lthe unit buyer's agreem

on 20.L0.201,4 and the even

commonwealth games, dispu

of various schemes by central

decided by the adjudicating offi

at a later stage.

raised by the respontlent:

ieure conditions:

given any lenienclz on based

ttled principle that a person cann

d of labour but the same is devoid

nt was executed between the part

taking place such as holding of

with the contractor, implementati

vt. etc. do not have an'g impact on t

n

,al

of

AS

d

n

e

rS
project being developed by th respondent. Though some allotte
may not be regular in paying th amount due but whether the inte st

of all the stakeholders concern with the said project be put on h

due to fault of on holfi ii" ,J n ult of sonte of the allol_tees. I'hus, t

d

.e

prornoter respondent cannot

aforesaid reasons and it is well

f'

t
tak! benefit of his own wrong. 

I

20L6 is not maintainable. It is pleaded that the preamble of the A

Page 11 of

F.2 Objections regarding the

22. It is pleaded on behalf of

being investor:

that complainants are investdr

not entitled to any protection unddr

them under Section 31 of the A(t,

and not consumer. So, they are

the Act and the complaint filed



ffiHARER--
ffi errnuenArv

stJtes that the Act is enacted to protect the interest of consumer of

thb real estate :;ector. The Authority observes that the respondent is

co[rect in stating that the Act is enacted to protect the interest of

.o[',rr..r of the real estate sector. It is settled principle of

inJrerpretation that preamble is an introduction of a statute and states

thp main aims and objects of enacting a statute but at the same time,

thb preamble cannot be used to def'eaft the enacting provisions of the

A{t. furthermore, it is pertinent to no!t-9 that any aggrieved person can

file a complaint: against the promoler i[ he contravenes or violates any

r 
._.i:l:,.l

prfovisions of the Act or rules or r3gullations made thereunder. Upon

cJreful oerusal of all the terms and ponditions of the space buyer's-f ' l

agreement, it is revealed that the complainants paid total amount

tdwards purchase of subject unit. At this stage, it is important to

rf..rr upon the definition of term allottee under the Act, and the same

is reproduced ltelow for ready reference:
i.r

"Z(d) 'allottee' in relation to a real estate proiect means

the person to whom a plot, apartnltent or building, as the case

mav be, lns been allotted, sold(whether as freehold or

leasehotd) or otherwise transferred by the promoter, and

includes tlte person who subsequently acquires the said

allotment through sale, transfer or otherwise but does not

include a person to whom such pllt, apTrtment or building, as

the case muY be, is given on rent."

23. Ih view of above-mentioned definition of allottee as well as the terms

and conditions of the space buyer's Agreement executed between the

larties, it is crystal clear that the complainants are allottees as the

subject unit allotted to him by the respondent/promoter' The

Jonceot of investor is not defined orr' referred in the Act of 2016. As
I

Jer definition under section 2 of the Act, there will be 'promoter' and
I

Page LZ of t7
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ffiHARERA
ffi-cllRl;cttAM

'allottee' and there cannot be a party having a status .l ,investor,. .l

Maharashtra ILeal Estate Appellate Tribunal in i ts order da
29.01,.2019 in appeal No.00060000000105s7 titled as M/s srus
sangam Developers pvt Ltd. vs sarvapriya Leasirrg (p) Ltd. a
anr. has also held that the concept of investor is not definecl
referred in the Act. Thus, the contention of promoter that the allottr
being investors are not entitled to protection of this Act also star
rejected.

Entitlement of the complainants for refund:

G.1 Direct the respondent to refund of amount of Fis. 1s,s4,s32
paid along with interest @ LBoh p.a.

The cornplainants were allotted the subject unit by the respondent 1

a total sale consideration of Rs.2 l,3g,ssz /- against payment

Rs.2,00,000/- as booking amount. A buyer's agr.eement dat
20.10.2014 was executed betwer:n the pilrties with r.egard to th
unit. The due date of possession clf ther subject unit wzr:; calculated

per clause 11(a) where the complete construction of the sa

building / said unit was to be done within a preriod of six
months from the date 0f this agreement. Since the llBA is silent
possession clause w.r.t, due date of possession so we h2ve calculatt

the due date of possession frorn escalation charges w6ich comes o

to be 20.10.2019. The allottees-complainants made a llayment of F

1,5,54,5]32/- which is z2.6so/o of total consideration. lllh due date

possession was 20.10.2019 which date has already e>:pired. Neithr

the project is complete, nor the responrJent applied for its occupatic

certificate up to the date of filling of the complaint i.e., 1,4.01,.202

G.

2,+.



25.

26.

ffi
ffi
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HARIiRA
GUNUCRAM Complaint No. 152 of 2020

en now, the project is not readY,

t been applied.

d its occupation certificate has

keeping in view the fact that the llottee/ complainants wish to

thdraw from the project and are d manding return of the amlunt

: of the unit with interest onived by the promoter in respec

lure of the promoter to comPlete o inability to give possession of

of agreement for sale or dulY

mpleted by the date sPecified the in, the matter is covered under

ction 1B[1) of the Act of 2016.

unit in accordance with the ter

e due date of possession is 20.10. AS019 mentioned in the table

f

The occupation certifi

ject where the unit:is-situated hA

spondent-prcmoter. The authority

nnot be expected to wait endless

lotted unit rand for which he, h

wards the sale consideration' and

urt of India in Irea,'Grace Reali

te/completion certificate of the

still not'been obterined bY the

is of the view that the allottee:.

y ,for taking possession of the

paid a considerable amount

obsetVed by Hon'ble SuPreme

Ors., civil appeal no. 57BS of 201 decideil'on I1".0 7. 2 0 2 7

The o ccupa.lyipn certift
:l'

fe is,not qiqilable even

date, which clearly a ounts to deficiencY of

t be made to wait

indefin,itely for possession of t e apartments allotted to

them, nor can they be bound

Phase;t. of the project,....,."

take the apartments in

,r t, 
,,,,

as on

service, The allottees cann

Pvt. ,Ltd, Vsr Abhishek Khanna

Page 14 ofLT



ffiHARERA
ffi- GUttUgtAM

27. Further in the judgement of

the cases of Newtech

Vs State of U.P, and Ors. (su,

Refltors Private Limited &

(CiiYit) No. 73005 of z0z0

thdt:

"25. The unqualified right

Under Section LS(1)(a) and

on any contingencres or s

legislature has consciously

an uncond iti onal ab solutg, xig.

give possession of tQi'a|ija

stipulated under the terms of
events or stay orders ofthe C,

attributable to the allottee/,

obligation to refund the a

prescribed by the State 'Ga

mqnner provided under the.

does not wish to withdrai)i,.fr

interest for the period,,of dela.

prescribed"

21,8. The promoter is responsible fr

functions under the provision

regulations made thereunder

sale under section 1,1(4)(a). T

unable to give possession of th

ag(eement for sale or duly

Acoordingly, the promoter is I

co

is

unit in

pleted

able to

withdraw from the project,

Page 15 of

Complaint ltlo. i.52 of Z0Z

Hon'ble Supreme Court of India i

rs and Developers private Limi,

ra) reiterated in case of M/s San

er Vs Union of India & others SL

'ed on 72.05,2022 itnd observe

the allottee to seek reJind referred
'tion 19(4) of the Act is not dependent

.[ions thereof. lt app€ors that the

,idild this right of refund on demand as

t to ,the allottee, if the prornoter fails to

nt, plot or building witthln the time

ag reement reg ardless o f u nforeseen

rl./Tribunal, which is in either way not

me buyer, the promoter i:s uncler an

nt on de'mand with interest at the rate

nrnent i'ncluding compensation in the

t:t with the proviso that if t:he allotteet

the ptroject, he shall be entitled for
till hancling (tver possessron at the rate

r all obligations, respcrnsibilities, a

of the Act of 201-6, or the rules a

r to the allottee as per agreement

e prontoter has failed to complete

accordance with the terms

by the date spr:cified therei

the allottees as they wish

out prejudice to any other rem
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30. Th

This

incl

adi

71.

rec

Ith

ap

R

ea

ti

G,2

31. 1'h

o

H. Di

32. H

'fh

Ac

en

CO,

CO

I-IARERA

GURUGRAI\/I

ailable, to return the amount recei

ith interest at such rate as maY be P

is without prejudice to any other r

ding comp€)nsation for which th

dging compensation with the adju

72 read with section 31(1) of the

authority hereby directs the P

ived by him i.e., Rs. 15,54,5.32/'
i

State Bank of India highest {na(

licable as on date +2o/o) as.prescri

I Estate (Regulation and DeveloPm

payment till the a ar date lCIf

elines provided in rutb 76 af the Ha

gal expenses:

complainants are clailning compe

Authority is; of the vieW that,'it i-s,ii

has clearll, provided interest

itlement/rights whichl thei allott

pensation under sections 1'2,t4,1

plainants may file a separate

cer under Se,ction 31 read with S

rules.

ctions of the AuthoritY:

nce, the AuttroritY herebY Passes

rh

di ections under section 37 of the

Page 16 oflT
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by him in respect of the unit

escribed.

medy available to the allottees

' may file an application for

icating officer under sections

ct of 2016.

moter to return the amount

interest at the rate of 9.700/o

ffiost of lending rate IMCLR)
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