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1. The present comPlaint da

complainant under section 3

DevelopmentJ Act, Z0t6 (in s

Haryana Real Estate [Regulati

short, the Rules) for violation

is inter alia prescribed that th

obligations, responsibilities a

Act or the rules and regulatio

per the agreement for sale ex

L ESTATE REGUL,\TORY
GURUGRAM

Conrplaint no.21.2 of 2020

z 212 of2020
: 13.07.2022

mplaint no.
te of decision

Complainant

ers, Tower-B,6th
rugram-122002 Respondent

Chairman
Member

Advocate for tlte comPlainant
Advocate forthe resPondent

DER

23.01.2020 has been filed bY the

of the Realt Estate [llegulatir:n and

rt, the Act) read with Rule 28 of the

n and DeveloPmentJ l{ules, 2017 [in

f section 11[a)[aJ of the Act wherein it

promoter shall be responsible for all

functior,rs under the ;lrovision of the

made thereunder or to the allottee as

uted inter se.
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Proiect and unit related detai

The particulars of the Project,

amount Paid bY the comPlaina

possession, delaY Period, if an

tabular form:

e detail of sale consideration,

t, date proposed handing over

have detailed in the foll

the

the

,inB

Complaint no.2t2 of'2

Particulars

f Estate, sector 65Name of the Project

Nature of the Project

2007 dated t6.10.2007

.10.2024

2009 dated 28.09'

20LO dated 06.05.2010

DTCP License no.

of the promote:r info
Building Plan aPProved

Rera registration

6 of the promol:er i

0C received on

-01l07B,level-07, tUnit no,

Unit area

58 of the rePlYl

Date of allotment

Details

63 acres

Group housing colonY

3980 sq. ft.

10.
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11. Date of builder buYt

agreement

19.03.2013

Page 1B of the comPlaint)

1.2. Addendum to the buYer

agreement
'l
_f

0.a7.2014

Page L40 of the rePlYJ

13. ossession clause
I 
ro nott"ssion of the aPartment 

i

I f o.f The company ,based u7on its 
I

I present plans and estimates, and t,

I subject to all iust exceptions, proposes 
I

I t, hand over Possession the said 
I

I apartment within a period of thirty' 
1

I six 36 months from the date of 
I

l ro^^"ncement' of construction I

I which shall mean the date of lying of 
I

I the first cement cono'ete/mud slab of 
I

| *e tuwer in which shall be dulY 
I

I communicated to the allotee(s) or the 
I

I aot" of execution of this agreemefil

I whichever is lqter. Shoutd the'1

I possessro n of the qpartment be not 
I

I given within the time specified above 
I

I the atlottee agree to an extension of 
1

| rcO aoyt after expiry of the committed

l;;;,;;'-'.- 
-' J ' 

I

I c mPhasis

I supplied)

14. Due date of Possession 29.03.2016

(The date of first cement concreate

was laid on 23.A3.2013 and date of

execution of' a greement i'e',

29.03.201.3 so, the due date of the

possession is calcula[ed from the date

of exectrtion of agreement i'e',

29.03.2til,3 which is later then the

first mud slab)

Page 3 of 24
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15. Total sale consideration Rs. 5,03,36,580/-

(As per payment Plan, Page 60 of the

complaint)

16. Amount paid bY tt
complainant

Rs.1,00,00,000/-

(As per statement of ar:count, page 72

of complaint)

17. Notice of offer
possession

f 18.09.2017

[Page 69 of the comPlaint]

18. Delay in handing over

possession till the date

offer of possession

f
f

1 year 5 months and 20 daYs

1.9.

l.First pre- cancellati

letter issued on

n 02.0L.20t9

2.lntimation of terminatit n 28.01..201t1

IPage 155 of rePlY')

20. Grace period utilization Not allowed

Facts of the comPlaint

The complainant made the follor

i. That the comPlainant had t

fuly 2011 for unit no. MGI

M3M Golf estate bY PaYin

and registration no. issu

customer code as 1332. '

payments of Rs. 40,00,01

1,7 J,220L1 and 50,00,000

given total Rs. 1,00,00,00[

ving submissions inL the complaint:

,ooked M3M llolo Suits n the month of

' as PS-1/07 b, unit areil 3980 sq' ft. in

I ther booking; amount cf Rs. 40,00,000

:d by the resPonclent was 1078 and

'hat the complaina.nt grrve subsequent

)0/- on 1.9.07.2011, Rs. L0,00,000 on

on 28.04.2012. Hence, the complainant

/- to the respondent.

Page 4 of24



WHARERTi
ffi- eunuennrrl

ii, That the comPlainant issu

mentioning the total break

was Rs. 5,0t,57,480/- Plus

total amount of Rs. 5,17,3

meter connection charges

That the respondent had e

after delay of one Year a

terms in the agreement a

complainant to sign. There

substantial payment was al

iv. That after gap of more th

letter offering the Poss

mentioning that the suPe

revised due to revised a

Thereby increased the t

8,09,09,924/ - against the

which was neither acce

sent reply vide its letter

regarding change in su

demand in respect the

money along with interest

That the complainant has

dt.10.1L.20t7. It is subrn

construction on behalf

expresses to cancel the a

August 2015 and 10.L1.2

the possession of the un

taking the possession and

iii.

V.

Complaint no.ZtZ of 2020

a provisional letter on 01.10.2011,

p of the cost of the apzrrtment which

ervice tax which was 15,76,221/- i.e.

,701,/-. Whereas stamp duty, electric

ditionally are payable on possession'

ecuted apartment buyerr's agreement

d was executed on 29'.03.2013' The

unilateral and were forced upon the

no option with the comPlainant as

made.

n 5 year, the comPlainant received a

ion of the apartment dt,18.09.2017

area has been increased and the cost

a and other charges thereto also etc.

cost of the aPartment tune of Rs.

original amount of Rs, 5,17,33,70Lf '

le nor payable. That the complainant

.t. 10.11.20L7 mentioning that terms

area cannot be accept;rble, additional

is not acceprtable, refttnd of invested

ue to more delay in Possession.

not received the replll of our letter

ed that due to slow/ delaY sPeed of

f the respondent, the comPlainant

ment and allotment I'ide its letter dt'

17. That in view of the delay in giving

the complainant is nrrt interested in

hereby requested the builder to refund
Page 5 of24
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the invested amount of Rs.

builder has refused to

complainant by exPress i

amount and take the Pos

invested amount of Rs. on

same to any other Pros

forfeiture of the total al

wrong, arbitrary and th

forfeiture was never a

vl. That the comPlainant recei

regarding forfeiture of th

the unit for further sale in

lien on the unit. Further, i

of cancellation, earnest

supreme court Judgment i

infrastructure Ltd. Vs.

02.04.2079,lt is stated th

are ex-facie one sid

incorporation of such

constitutes an unfair tra

to refund trade Practices.

the amount paid with re

paid with reasonable in

till the date of refund."

clearly stated that builder

and if buyer is not inte

advance paid by the bu

buyer.

Complaint no,21.2 of 2020

ne crore along with 180/'0 interest. The

ive the refund and intimated the

desire to not to PaY the invested

on by 31st fulY 2019, otherwise

crore will be forfeited and offer the

:ive buyer. It is submiitted that the

nt paid by me i.e. 1,00,00,000/- is

reby not maintainable in law. The

by the complainant'

e-mail dt. 24.07.2019 from M3M

amount for apartment and release of

market and there will be no right or

is mentioned therein that in the event

oney shall be forfeited. That as per

the matter ctf Pioneer Urban Land &

Govidan Raghwan v,ide order dt.

t "Contractual terms of the Agreement

, unfair and unreilsonable' The

ne-sided clauses in an agreement

prerctice, Thereby, allc,tted is entitled

reby, allotted is entitled to refund of

nable interest to refunrl of the amount

st thereon from the date of PaYment

ence, supreme court irrdgment which

cannot force delay possession on buyer

then builder has; to refund the

er along with interest to date to the

Page 6 of 24
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4, The complainant is seeking

i. Refund the entire amount al

D. Repty filed bY the resPondent

5. The respondent had contested t

i. That the comPlainant has n

stqndi to maintain the P

especially when the co

payments and now is

mo di fi cati on/re -writi n g

agreement/understanding

from the averments as

complaint. It is submi

complainant is baseless,

of law therefore the com

threshold.

It is further submitted that

deal with the cases whe

done on account of defa

within the ambit section

thus this hon'ble autho

present comPlaint. it is

present comPlaint can on

the act and thus can onl

however it is clarified tha

the present case.

Complaint no.ZLZ of 2020

following relief:

ng with interest.

e complaint on the follo'wing grounds:

ther any cause of action nbr any locus

nt complaint against the respondent,

plainant has defaulterd in making

king the comPlete amendment/

the terms and contlitions of the

between the parties. I'his is evident

I as the prayers :;ought in the

that the comPlaint filed bY the

xatious and is not tenable in the eyes

laint deserves to be dismissed at the

the hon'ble authority hzrs no powers to

the cancellation of the: unit has been

t. the present complairlt does not fall

2, L4,1E and L9 of the Rera act and

ty has no jurisdiction to decide the

ubmitted that reliefs sought vide the

'be granted under the r;ection 11[5) of

be decided bY the hon'ble authoritY,

there is no cause of action made out in

PageT of24
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iii. That the resPondent compa

the construction linked P

defaulting in making the

reminders sent to the com

and also there were follow

it to clear the outstandin

complainant had not adh

committed a breach of

agreement, the resPond

charges which were non-

money as categoricallY d

That the resPondent is

account ofbreach ofthe

by the comPlainant, for w

to claim damages in aPPro

iv. The construction and dev

well within time and

authority for the grant

after complYing with all

inspection and verifica

occupancy certificate

authority on 25.07 .201.7 .

authorities in Processi

occupation certificate, th

complainant in the mon

of the occupancY certi

receiving the occuPancy

majeure and/or beYond

Complaint no,2L2 of 2020

Ly started raising the demands as per

n, however, the comPlainant started

ments. That there \vere rePeated

ainant for not making the PaYments

ps with the complainant calling upon

dues. Thus in the Prersent case, the

to the terms of the contract and has

the agreement and the addendum

t is entitled to deduct the financial

refundable in addition to the earnest

ned under the addendum agreement'

lso entitled to enforctr its rights on

t and the adden<lum agreement

ich the respondent reserves its rights

ate proceerlings.

pment of the comPlex was comPleted

respondent applied to the competent

occupancy certificate on 23.12'2016,

requisite fbrmalities That after due

on of each and every asPect, the

duly granted bY the comPetent

That the time taken by' the competent

the said application for grant of the

possession could only lle offered to the

of September 20L7, i.e. after the receipt

te. that the Period 'tf 7 months in

ertificate should be corLsidered as force

e control of the respondent, for which
PageB of24
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V.

the respondent cannot be

The building in which the

complete in all resPects in

the above facts and ci

apartment was offered

upon the comPletion of

question and consequent

possession of the aPartm

notice of offer of Possessi

matter of record.

That the comPlainant fail

apartment since SePtem

was holding back its con

in the due and timelY P

That it is pertinent to me

of the complainant com

plan was changed and

the liberty under the add

at the time of Possession,

deferred payment Plan.

the apartment in questio

own cost and exPense on

duly fulfil its obligation c

agreement dated 29.03.

1.0.07.201.4 at the aPP

complainant failed to do

thereof the resPondent w

allotment of the aPartme
Page9 of24

Complaint no.21-2 of 2020

counted for and be held responsible.

partment in question is situated was

ecember 201'6 itself. That considering

umstances, the Posstlssion of the

within time to the conrplainant. That

construction of the aPartment in

ipt of the occupancy certificate, the

t was offered to the cornplainant vide

n dated 18.09.2017 ancl the same is a

to take the possessi,ln of the said

',2017 and for no just and valid reason

ctual obligations and in fact defaulted

rmance of its contraclral obligations.

tion here that it was uFron the request

y of its inability to pay, the payment

ded, and the comPlainant was given

dum agreement to mal<e the PaYment

.e. the payment plan stc od amended to

er, the construction of building and

was completed bY res;Pondent on its

e pretext that the complainant rvill be

upon in terms of aPartment buYer's

13 and addendum agreement dated

priate time. That oln contrary the

abide by the terms, as a consequence

constrained to cancel / terminate the

a

/



ffiF.IARER,:,
ffi- eunuGRAM

vi. That is submitted that the

had made a payment

respondent against the t

includes the interest on

was constrained to ca

payment of the demands

that it is the respondent

losses for no fault of thei

the complainant is seekin

wrongs. As per the terms

agreement (executed

possession of the apartm

a period of thirry six (3

from the date of commen

date of laying of the first

the tower, or the date

agreement, whichever is ,

vii. It is submitted that the co

account of unforeseen ci

answering respondent. i

hon'ble supreme court

minerals (which inclu

supreme court directed

rules. Reference in this

"Deepak Kumar v,

competent authorities t

and in the process the a

sand which was an im
Page 1O of24

Complaint no.2L2 of 2020

mplainant, as on date of cancellation,

of Rs.1,00,00,000/- erpprox. to the

I dues of Rs. Lt,52,39,353.76/- which

elayed payments. That the respondent

I the apartment on account of non-

ised by the respondenl-. It is submitted

company which has sr"Lffered financial

, and by way of the instant complaint

to take advantage of hi:; own faults and

nd conditions of the apartment buyer's

en parties on 29.03.2013), the

nt was agreed to be handed over within

) months plus 180 da),s g.t.e period,

ent of construction, 'rvhich means the

Iain cement r:oncrete/ rnud-mat slab of

f execution of the ap;trtment buyer's

Lter.

struction of the project was affected on

mstances beyond th,e control of the

the year 2012, on the directions of the

f India, the mining activities of minor

sand) was regulated. The hon'ble

iaming of modern mir,eral concession

rd may be had to the iudgment of

of Haryana, (2072) 4:' SCC 629". The

k substantial time in framing the rules

ilability of building materials including

rtant raw material for development of
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the said proiect became s

with certain other force

to non-availabilitY of

hon'ble Puniab & HarYa

tribunal thereby regula

regulation of the constru

judicial authorities in N

conditions, restrictions o

state that the hon'ble

related to Punjab and

including in O.A No.

2.1t.2015, the mining

contracts bY the state o

Riverbed. These orders

Similar orders/direction

also passed bY the Hon'

Tribunal in Puniab and

mining activitY not onlY

difficult but also raised

was almost 2 Years that

despite which all efforts

at 3-4 times the rate a

shifting any extra burd

approved plans and re

habitable and liveable co

viii. In the Present comPlain

recovery as the earnest

been forfeited in the Yea

Complaint no,2l2 of 2020

rce. Further, the developer was faced

jeure events including but not limited

material due to various orders of

a high court and the national green

g the mining activities, brick kilns,

on and development activities by the

R on account of the environmental

usage of water, etc. It is pertinent to

onal Green Tribunal, in several cases

ryana, had stayed mirring operations,

1./2013, wherein vide order dated

ivities by the newly allotted mining

Haryana was staYed on the Yamuna

nter-alia continued till the year 2018'

staying the mining operations were

le High Court and the National Green

ttar Pradesh as well. The stopping of

e procurement of essential material

e prices of sand/gravel exponentially' It

e scarcity as detailed above continued,

ere made, and materials were procured

t the construction continued without

to the customer. accordance with the

nt laws and that the apartment was in a

ition.

ther reliefs claimed are in the nature of

oney and non-refurndallle amounts have

201.9, after issuance of the intimation of
Page 1l of 24
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termination letter, and

agreement/understandin

that the complainant is n

with interest. it is submi

jurisdiction of the hon'ble

in the guise of the presen

amount along with intere

merits outright dismissal.

ix. That it is trite law that

between the Parties. The

"Bharti Knitting Co. vs.

704" observed that a Pe

contractual terms is nor

not read them, and even

legal effect. It is seen that

contains certain contra

bound by such contract; i

a suit. When a PartY to th

the singed document, it i

contract or circumsta

documents. That the hon

State ElectricitY Boa

Industries and Ors, AI

which frequentlY conta

acceptance and is not o

person who signs a docu

normally bound bY them

though he is ignorant of e precise legal effect.
Page 12 of24
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per the terms and conditions of

between the parties' it is submitted

claiming refund of that amount along

that such prayers ;rre beYond the

djudicating officer, as the complainant

complaint cannot claim for recovery of

and, therefore, the present complaint,

terms of an agreement are binding

hon'ble supreme court. in the case of

HL Worldwide Courier (1996) 4 SCC

son who signs a docurnent containing

lly bound by them eve:l though he has

though he is ignorant of their precise

hen a person signs a clocument which

al terms, then normally parties are

is for the party to estab Lish exception in

contract disputes the binding nature of

for trim or her to prove the terms in the

in whickr he or she came to sign the

le supreme court in the case of "Bihar

Patna and Ors. Vs. Green Rubber

(1990) SC 699" held that the contract,

s many conditions, ir; Presented for

n to discussion. It is sr:ttled law that a

nt which contains contractual terms is

even though he has not read them, even
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x, That it is pertinent to m

complainant are the

executed between the

apartment buyer's

complainant to make ti

That in event of default

timely payments, the resP

cancel the agreement an

8.1 and clause 8.2 of t

reproduced herein under:

"8.7. The obliga
instalment of the
the Poyment Plan

such as aPplica
and other cha
Agreement or that
the due date or
as the cqse mqY

obligations under
this agreement,"
"8,2. ln the event
obligations or to
in the application
limited to the
described herein,

and forfeit the
including anY

poyoble by the

booking is ma

Partner (unless
(NOC) from such

claim such brok
and thereafter,
interest in the ma

In case anY

Company shall

Complaint nc.21-2 of 2020

on here that timely peryments by the

e of the apartment buyer's agreement

:ties. That as per clause 8.1 of the

ment it is the obligation of the

payment of every instalment due.

the part of the comPlainant to make

ndent company may a:; Per clause 8.2

forfeit the earnest money. The clause

e apartment buYer's agreement are

to make timelY PaYment of everY

I Consideration in accc'rdance with
along with payment of orher charges

' stamp duty, registratiort fees, IFMS,

any deposits, as stipulated under this

moy otherwise be payable on or before

and when demanded bY the ComPanY,

be, and also to discharge all other

is agreetrnent shall be the essence of

failure of the Allottee to perform the
til the terms and conditicrns as set out

and this Agreement, including but not

currence af any event c'f default as

Company maY cqncel this Agreement

rnest moneY and anY other amount

mmission/brokerage/mar,gin paid or
pany to a Chttnnel partner in case the

by the A,llottee througit a Channel

credit note/ no obiection certificate

Channel Partner forgoinll its right to

e/ commission/ margin is submitted)

the balance Qmottnt, t.,'anY, without
ner describes hereunder:'

ch is committed bY the Allottee, the

a notice calling upon the Allottee to

within the time mentroned in suchrectify such

Page 13 ofZ4
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notice provided t
than fifteen (15)

In case such
period stipulated
repeated, then th
Company at its
('Notice of Termin

That a perusal of the above

intimation of termination date

apartment buyer's agreeme

agreement. That the complaina

and despite of several reminde

respondent had to issue a n

company has not acted

agreement and the addendu

complainant and the respo

apartment buyer's agree

submitted that a specific

included in the said agreemen

is extracted hereunder;

"49- Any dispute con
touching upon or in
including the in
and the respective ri1

and/or Company shall
In case the parties are
doys, the same shall be

Hence, both the parties a

condition. in view of clause

captioned complaint is ba

resorted to arbitration inste

Page L4 of 24

Complaint nc,.2l2 of 2020

t the time mentioned shall not be less

h is not rectified within the time
or is continuing or is' othenuise
Agreement may be canc,zlled by the
e option by serving a written notice
tion') to the Allottee of the same,"

ted clauses clearly s;hows that the

28.01.2079 is in accordance with the

t and as well as the addendum

defaulted in making timely payments

, dues were not clearerl and hence the

of termination. That the respondent

the scope of the apartment buYer's

agreement. The relationship of the

ent is defined and c,ecided bY the

executed between both parties. It is

for referring disputes ':o arbitration is

vide clause 4.9 of the aglreement which

or arising out of this Agreement or
tion to terms of this Agreement

and validity of the terms thereof
ts and obligations of the Applicant
settled amicably by mutuol discussion.

ble to settle their disputes within L5

though Arbitration ......,..."

contractually bound bY the above

49 of the addendum agreement, the

d. The complainant ought to have

d of having approached this hon'ble
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authority with the caPtioned

that in light of the arbitrati

addendum agreement, this

jurisdiction to adjudicate uPo

dismiss the same. The comPl

ground alone.

furisdiction of the authoritY

The authority observed that it

jurisdiction to adjudicate the

below:

E.I Territorial iurisdiction

7. As per notification no. t/92/

Town and CountrY Planning

Real Estate RegulatorY Autho

District for all PurPose with

present case, the Proiect in

area of Gurugram District,

territorial jurisdiction to deal

E.II Subiect-matter i'urisdiction

B. Section 11[a)[a) of the Act

responsible to the allottee as

is reproduced as hereunder:

Section 77

ft) The promoter shall-
(a) be resPonsible

functions under
regulations made

E.

6.

Complaint nc.2L2 of 2020

mplaint. It is respectlully submitted

n clause in the agreement and the

n'ble authority does not have the

the instant complainl. and ought to

int is liable to be disrnissed on this

s territorial as well as subject matter

th(l reasons givent complaint for

017-1TCP dated 1,4.12.20L7 issued by

epartment, Haryana thtl iurisdiction of

ty, Gurugtram shall be entire Gurugram

offices slituated in Gurugram' In the

estion is situated within the planning

erefore this authoriq' has complete

ith the present comPlaint.

provides that

er agreelnent

the promoter shall be

for sale. liection 11[ )(a)

atl obligations, respon:;ibilities and

provisions of this Act or ,:he rules and

nder or tct the allottess as Per the

or to the association of alrcttees, as theagreement for sa
Page 15 of24
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case may be, till the

buildings, as the ca

areas to the
authoriqt, as the case

Section 34-Functions of the A

3a(fl of the Act Provides to

upon the promoters, the allo
and the rules and regulations

So, in view of the Provisions of

complete jurisdiction to d

compliance of obligations bY

11[aJ(a) of the Act leaving asi

by the adjudicating officer if

stage.

Further, the authoritY has no

and to grant a relief of refu

judgement passed bY the Hon

snd DeveloPers Private Li,

Online SC 7044 decided on 7

as under:

"86. From the scheme of the

been made and taking note

the regulatory outhoritY and

out is that qlthough the Act
'refund',' interest','PenaltY' a
Sections 18 and L9 clearlY

the amount, and interest on t
of interest for delaYed deli
thereon, it is the regu

examine and determine the

when it comes to a que

compensation and interest
the adjudicating officer e

keeping in view the collecti
72 of the Act. if the adiudi'
other than comPensation as

9.

10.

officer as prayed that, in
Page L6 of24
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veyance of all the apqrtments, plots or

may be, to the allottees, or lhe common

of allottees or the comPetent

ensure compliance of the obligations cast

and the real estate agents under this Act
de thereunder.

e Act quoted above, thLe authority has

ide the complaint regarding non-

promoter as per provisions of section

compensation which ls to be decided

rsued by the complainant at a later

itch in proceeding with the complaint

in the present mattel'in

le Apex Court in Newtech

view of the

Promoters

Ors." SCCited Vs State of IJ.P. and

77.2027 wherein it has been laid down

of whith a detailed reference has
'power of adiudicotion delineated with
adjuclicating officer, what t'inally culls

indicates the distinct expressions like
'compensgtion', Q conioint reading of

nifests that when it comes to refund of
refund amount, or directir,g payment

of possession, or penalty and interest

authority which has the Power to

of a complaint. At the same time,

of seeking the relief of adiudging

on under Sections 72,14, L8 and L9,

ively has the Power to determine,

reading of Section 77 reod with Section

'tion under Sections 12, 74, L8 and 19

visaged, if extended to the adiudicating
view, may intend to exPand the ambit

be;
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and scope of the
under Section 77

20L6,"

1,1. Furthermore, the said view h

of Hon'ble Punjab and HarYana

and Developers Pvt. Ltd. Vr

73,07,2022 in CWP bearing

the above said iudgment reads

"23) The Supreme Court has al
to the com7etence/Power of
emount, interest on the refund

interest for delaYed delivery
thereupon being within the

Section 31 of the 2016 Act. H'

the Rules would be

on the com7etence of the A
complaint before the Authori
thus, no occasion to enter

complaint under Rule 2B and/

24) The substantive Provision
the Supreme Court, the

substantive Act.

25) ln light of the Pronoun
of M/s Newtech Promoters (:

to qwait outcome of the SL

No.38144 of 2018, Passed bY

counsel rePresenting the

question has alreadY been

made in the comPlaint as ext

Real Estate Regulatory Au

refund of the amount; in

payment of interest for de

adjudication and determina
the Regulatory AuthoritY i
Officer."

Hence, in view of

Supreme Court in

D ev el op e r s P riv ate Limite d

1.2.

Division Bench of Hon'ble

powers and
and that wou

complaint no,2L2 of 2020

nctions of the adiudicatin.g officer

be against the mandate of the Act

been reiterated by the Division Bench

igh Court in"RamPra:stha Promoter

s Union of India anal others dated

6688 of 2027. The relevant Paras of

s under:

decided on the issue Pertoining
Authority to direct refund of the

rcunt and/or directing Pa.Yment of
possession or penalty and interest

risdiction of the Authorirl under

any provision to the confflry under

l. The Supreme Court having ruled

and maintainabilitY of the

under Section 31 of the Act, there is,

to the sco7e of submission of the

Rule 29 ofthe Rules of2017.

the Act having been interPreted bY

have to be in tandem with the

t of the SuPreme Court in t,\e matter

ra), the submission of the ,tetitioner

fited against the iudgment in CWP

Court, faits to imPress uPon us. The

very fairly concede that the issue inry fairly concede that tf'e $sue tn

by the SuPreme Court. The PraYer
zd in the imPugned orders bY the

ty falt within the relief pertaining to

on the refund omount or directing

delivery o/Possession, The Power of

for the sfrid relief is conferred upon

lf and not u7on the Adiudicating

the au itative pronouncement of the Hon'ble

the ma r of M/s Newtech Promoters and

's Stqte of U.P. and Ors. (supra), and the

Punjab and HarYana High Court in

PagelT of24



HARER,*,

ffi- GURUGRAM

" Ramprastha Promoter and

India and others, (suPra),

entertain a comPlaint seeking

refund amount.

F. Findings on the obiections rai

F.l obiection regarding

which refers to the dis

agreement

The addendum agreement to se

10.07.2014 contains a clause 4

the parties. The clause reads as

49.L Any disPute con

touching uPon or in
including the inte
and the respective
hereto shall be

The qrbitation P
provisions of the a
any stator amen
the company,
the parties hereto.

The authoritY is of the oPini

cannot be fettered bY the ex

buyer's agreement as it maY

the jurisdiction of civil courts

purview of this authoritY, or t

the intention to render such

clear. Also, section BB of the

shall be in addition to and n

other law for the time bein

13.

14.

reliance on catena of iud

Complaint no.21.2 of 2020

Pvt. Ltd. Versus Union of

e authority has the jurisdiction to

fund of the amount and interest on the

by the resPondent

nts contains an arb itration clause

system mentioned inte resolution

I entered into between t:he two side on

relating to dispute resolution between

nder: -

or arising out of this agreement or

relation to the terms of this qgreement

tion and validity of the terms thereof

rights and obligations of the parties

ved through the process of erbitration'

rceeciings shatt be goverr ed bY the

bitration and conciliation crct 1996 pr

ents/modifications to Lte oppointed pl
decis'ion sholl be final and b'nding upln

r that the jur:isdiction of the afthoritV

stence of an arbitration claust in the

e noted that secti on 79 of the 
fct 

bars

rbout an/ msLtter which falls within the

re Real Estate Appellate Tribunfl' Thus'

lisputes as non-arbitrable seerfs to be

\ct says that the provi:;ions of this Act

: in derogation of the RrovisioJs of any

; in force. Further, the authoJitY Ruts

rents of the Hon'ble Sunrem[ Court'

Page lB of24
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particularly in National S

Madhusudhan ReddY & Anr,

held that the remedies Provid

are in addition to and not in

consequently the authoritY

arbitration even if the a

arbitration clause. Therefore,

of arbitration clause could

jurisdiction of the authoritY.

15. Further, in Aftab Singh and o

Consumer case no. 707 of 207

Consumer DisPutes Redressal

held that the arbitration clause

and builder could not circumsc

relevant paras are reproduced I

"49. Support to the above vie

enacted Real Estate (Regulat
"the Real Estate Act"). Section
"79, Bar of iurisdiction - No

entertain anY suit or
Authority or the adiudicoting
empowered bY or under this

shall be granted bY anY court
action taken or to be taken in

or under this Act."
It can thus, be seen that the sa

of the Civil Court in res,

Regulatory AuthoritY,
the Adjudicating Officer, aPPoi

the Real Estate APPellant Tri
Real Estate Act, is emPowered

dictum of the Hon'ble Su

matters/disPutes, which the

empowered to decide,

Arbitration Agreement

Page 19 of24
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Corporation Linfited v. M.

12) 2 SCC 506, wherein it has been

under the Consumer Protection Act

erogation of the other laws in force,

ld not be bound to refer Parties to

ment between the Parties had an

applying same analogy the presence

ot be construed to t,ake away the

v, Emaar MGF Land' Ltd and ors.,

decided on 73.07.2017, the National

ommission, New Delhi INCDRC) has

n agreement between the complainant

ibe the jurisdiction of a consumer' The

elow:

is a/so lent by Section 79 of the recently

and Development) Act, 2016 (for short

of the said Act reads as follows: -

vil court shall have iurisdiction to

in respect of anY matter wlich the

or the Appellate TriLunal is
tu determine and no ini'tnction

other authoritY in res7ecl' of anY

nce of any power conferred bY

provision expressly ousts the iurisdiction
of any mstter which the Real Estate

under Sub-section (1) of Section 20 or
ted under Sub-section (1) of Section 7L or

establishetl under Section 43 of the

determine, Hence, in view of the binding

Court in A. AYYaswamY (suPra), the

thorities under the Real Estate Act are

non-arbitrable, notwithstanding an

the parties to such mattet s, which, to a
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large extent, are similar to the

Consumer Act.

'56. 
Conrrquently, we unhesitati

Builder and hold that an Arbi
Agreements betvveen the

circumscribe the iurisdiction
amendments made to Section B

16. While considering the issue of

consumer forum/commission

clause in the builder buYer ag

case titled as M/s Emaar MG

petition no. 2629-30 /2018

2Ot7 decided on 10.12.2018

NCDRC and as Provided in Arti

law declared bY the SuPreme

within the territorY of India an

the aforesaid view. The releva

the Supreme Court is reProd

"2 5. This Court in the series of ,
provisions of Consumer
L996 and laid down that
a special remedY, desPite

proceedings before Consum

committed bY Consumer Foru

reason for not interiecting
on the strength an arbi
und er C onsu mer P rote ctio n

there is a defect in anY

allegation in writing made bY

Section 2(c) of the Act. The re

confined to comPlaint bY con

deficiencies caused bY a servi'

has been provided to the consu

Act as noticed above."

Therefore, in view of the a17.

provision of the Act, the auth

Page2O of24
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isputes falling for resolution under the

ly reject the arguments on behalf of the

tion Clause in the afore-stuted kind of
,plainant and the Builtler cannot

a Consumer Fora, notwithstanding the

the Arbitrqtion Act."

aintainabiliry of a com'plaint before a

n the fact of an existing arbitration

nt, the hon'ble SuPrreme Court in

Land Ltd. V. Aftab Singh in revision

n civil appeal no. 23512-235L3 of

upheld the aforesai'l judgement of

le 141. of the Constituti on of India, the

Court shall be binding on all courts

accordingly, the authority is bound by

paras are of the iudgetnent passed by

ments as noticed above cc'nsidered the

ion Act, L986 as well as Arbitration Act,

int under Consumer Protect,'on Act being

being an arbitration agreement .the
Forum have to go on and no error
on rejec\ing the applicat,ion. There is

edings under Consumer Protection Act

agreement bY Act, 1996. The remedY

is a remedy provided to a consumer when

or services. The complaint means ony

comploinant has qlso been explained in

under the Consumer Protection Act is

as defined under the Act for defect or
provider, the cheap and a quick remedy

rcr which is the obiect and purpose of the

judgements and r:onsidering the

ity is of the view thal- complainant is

below:
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well within the right to seek a s

Act such as the Consumer Prot

of going in for an arbitration. H

that this authoritY has the

complaint and that the disPu

arbitration necessarilY.

1B. Relief sought bY the comPla

i. Refund the entire amount a

In the present comPlaint, the

the project and is seeking retu

of subject aPartment along

provided under section 1B[1

reproduced below for readY re

"section 78: - Return of amou

1S(1). If the Promoter fails to

an apartment, Plot, or building.

(a) in accordance with the te

may be, duly comPleted bY

(b) due to discontinuance of h

suspension or revocation

other reason,

he shall be liable on

wishes to withdraw from the

remedy available, to return

that aPartment, Plot, b

such rate as maY be

in the mqnner as Provided u

Provided that where an a

project, he shall be Paid, bY

delay, till the handing over

presuibed."

t9.

Complaint no.2l2 of 2020

cial remedy available in a beneficial

on Act and RERA Act,2016 instead

nce, we have no hesitation in holding

quisite jurisdiction to entertain the

does not require to be referred to

ng with interest.

plainant intends to rruithdraw from

of the amount Paid bY him in respect

th interest at the prescribed rate as

of the Act. Sec' 1B(1J of the Act is

rence:

and comPensation

mplete or is unable to give possession of

of the agreement for sale or, as the case

date specified therein; or

business as a developer on account of

the regisffation under this l,ct or.for any

to the allottees, in case the ollottee

project, wlthout preiudice to any other

amount received by him in respect of

as the cose maY be, with interest at

in this behalf including compensation

r this Act:

tee does not intend to withclraw from the

promoter, interest for every month of

the possession, at such rate as may be

(Emphasis suPPlied)

Page 2l of 24
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20. On consideration of the docume

by both the parties, the autho

failed to abide bY the terms of

in timely manner as Per th

complainant as Per the state

1,00,00,000/- out of the to

complainant failed to PaY the

payment and which led to iss

respondent on 28.01.2019' N

whether this cancellation is vali

21. As per clause B of the agree

Installment as Per Payment PIa

the agreement is reProduced u

Clause 8.1 The obligation to make
the total consideration
along with PaYment of
duty, registration fee,
stipulated under this
payable on or before
the companY as the
others obligation un

this agreement.

22. The respondent had issue va

and last and final oPPortunitY

unit of the comPlainant was

of the OC the resPondent i

18.09.2017. The resPondent

authority thereafter issuin

18.09.2017 it is a valid offer

Page22 of 24
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ts available on record and submission

is of the view that the allottee has

reement by not making, the PaYments

payment plan oPted bY him, the

nt of account Paid an amount of Rs.

amount of Rs. 5,03,36,580/-. The

aining amount as per the schedule of

ance of notice of termination by the

the question before the authority is

nt, the allottee was lierble to pay the

opted by the complainant. Clause B of

er for ready reference:

imely payment of every Installment of
n accordance with the PuYment Plan

'r charges such as applicable stamp

FMS and other charges dePosits as

ment or that maY otherwise be

due date or as and wher demand bY

:e ffta! be, ancl also to di.;charged all
this agreement shall be tlrc essence of

ous remtinders pre-callcellation letter

tter to the complainant. The OC for the

nted on 25.07.2017 and upon receipt

ed the notice of Possession dated

as obtained OC from the comPetent

offer of Possession letter dated

of possession in the eyes of law' The
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respondent cancelled the

notices. Thus, the cancellation o

Further, the HarYana Real Es

(Forfeiture of earnest moneY

2018, states that-

,,5. AMOTJNT OF EARNEST M

Scenario Prior to the Real

Act 20L6 was different. Fra

there wqs no law for the sa

and taking into considerati
Consumer DisPutes Redressal

Court of lndia, the authori
omount of the earnest moneY

consideration amount
apartment/Plot/building as

cancellation of the flat/un
unilateral mlnner or the

project and anY agreement

aforesoid regulations shall b

24. The rule L5 of the rules has d

and it provides that for the

18; and sub-sections [4) and I

prescribed" shall be the State

lending vals +2o/o. Conseque

India i.e., https://sbi.co.in, th

MCLRJ as on date i.e., 1.3.07.20

rate of interest will be margi

G. Directions of the authoritY

25. Hence, the authoritY herebY

23.

directions under section 37
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of the comPlainant vsith adequate

unit is valid.

te Regulatory AuthoritY Gurugram

the builderJ Regulations, 11[5) of

te (Regulations and DeveloPment)

were cqrried out without any fear as

but now, in view of the above focts
the judgements of Hon'ble National

mission and the \1sn'ble SuPreme

is of the view that the forfeiture
all not exceed more thar, L00/o of the

of the real es:tate i'e'

i ,rse may be in all cases where the
/plot is made bY the builder in a

tyer intends to withdraw from the

taining anY clause contrarY to the

void and not binding on the buYer"'

ined the prescribed rate of interest

of proviso to section 12; section

) of section 19, the "inttlrest at the rate

Bank of India highest r:rarginal cost of

y, as per website of the State Bank of

marginal cot;t of lerndin g rate (in short,

2 is 7 .7 Oo/o. A,ccordingll', the prescribed

cost of lending vvls +2o/oi'e',9'70o/o'

sses this order and issues the following

of the Act to ensure comPliance of
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obligations cast upon the Pron

the authority under section 34(

i. The resPondent is directe

unit by deducting the eart

lOo/o of the sale consideral

account and shall return t

within a pe

should ha'

of90 days

been

28.01.2019.

9.70o/o is al

rdingly,

on th

termination

26. Complaint stands

27. File be consigned

sposed of.

registry.

v ,-
(Viiay Kumar

Member
Haryana

Dated: 13.07.20

of the

e balan

the

on th

Complaint no.2L2 of 20

the functiott en

the balance amount o

which shall not excee

id unit as P€)r

amount to the comPla

te of this orcler. The

date of te rmination

at the prest:ribed

amount frorn the da

the

the

tof
ant

rnd

i.e.,

i.€.,

rof

(Dr. K.K.

thority, Gurugram
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