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ORDER

The present complaint has been filed by the complainautT

under section 31 of the Real Estate (llegulation and l)evelt

Act,2016 (in short, the Ac| read with rule 29 of the Haryt

Estate [Regulation and DevelopmentJ Rules, 2017 (in sl

Rules) for violation of section 11( )(a) of the Act '"vher
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HARERA
ffi" GURUGRAM

inter alia prescribed that the promoter shall be responsible for a

obligations, responsibilities and functions under the provfsion

the Act or the rules and regulations made there urder or to th

allottee as per the agreement for sale executed inter r;e.

A. Unit and proiect related details

The particulars of the project, the

amount paid by the complainant,

the possession and delay period,

following tabular form:

details of sale cons ideration, th

date of proposed handing ov

if any, have been c.etailed in th

Information
"Aster Court" Sec 85, C,u

25.018 acres

Group housing proiect

39 of 2009 datec\24.07.2009
valid up to 23.07 .2024

99 of 2011 dated 17.11.20Ll
valid up to 16.11.2024

Be Office Automation ?rodu
Ltd and 6 others

M/S Radha Estate Pvt Ltd
Ors.

Registered

GGM/287 /201.8/19 d rted
13.10.201B and valid rrp to
30.06.2020

102, 1st floor, Block 4l

lPage 24 of the complrlintl

1900 sq. ft.

lPage 24 of the compl,rintl

Complaint No. 1.340

Project name and
location

Proiect area

Nature of the project

DTCP License

Name of the licensee

RERA Registered/ not
registered

Unit no.

Unit measuring [carpet
area)
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HARERA
GURUGRAM Complaint No. 1340 o 12078

Revised area- L952 sq. ft.

[Page 53 of the complaint]

9. Date of execution of
apartment buyer
agreement

0 5.05.2011

[Annexure P /3 at page no.22
complaint]

of the

10. Sanctions of the plans Not placed on record

71,. Commencement of
construction

25.02.2011,

[Annexure P/3 at page no. 53
complaint]

of the

L2, Possession clause Clause 10.1.

The company based on its 1

plans and estimates and sut
all .just exceptions, contempl
complete the construction
said building/said un.t with
period of 36 months plus
period of 6 months from th
of execution of thr: apat
buyer's agreemen t by
company or sanctions I

plans or comme[ceme
construction whiche,ver ir
unless there shall ,e de
failure due to reasons menti(
clauses 11..2, 11..3 and clausr
due to failure of allottee to
time the price of thr: said
(emphasis supplied)

resent
ject to
rtes to
of the
in the
grace
e date
tment

the
rf the
rt of

later
ay or
,ned in
38 or

pay in
unit....

13. Due date of possession 05.tL.2014
Calculated from the (late ot
apartment buyer's a$reemr

Grace period of 6 months a
allowed

lnt
'e

1,4. Total sale consideration Rs.61.,17,700/-

[Page 25 of the complz.int]

Rs.62,72,816/-

[Annexure P /10 at pa5;e no.5
the complaint]
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HARERA
GURUGRAM Complaint No. 1340 c 2078

15. Total amount paid by the
complainant

Rs.63,80,062l-

[As per statement of ar:count
02.08.201.8 at page 60 of the
com plaintl

as on

16. Payment plan Construction linked payment

lPage 47 of the complaintl
plan

17. Occupation Certificate 18.10.2018

[Annexure R12 of the reply]
LB. Offer of possession Not offered

Letter of offer of posse ssion -

70.70.201.7 (for fit outs)

Facts of the complaint:

That on date 30.10.2010 complainant / petitioner lt{/s NI

Limited booked a 4 BHK Flat, bearing No. 4l- 10

admeasuring 1900 sq. ft. in Orris Aster Courl Sect

Gurugram and paid Rs. 4,00,000/- for booking amollnt alo

application form. The flat was purchased under th( consl

linked plan for a sale consideration of Rs. 61,,1/,7007

complainant issued a cheque of Rs. 5,74,763/- in fa,

respondent vide cheque No. 097681 drawn in Stand:rd Ch

Bank, New Delhi on date 10.03,2011 and the resporrdent i

payrnent receipt vide receipt No. AC/788.

That on date 05.05.2011, a pre-printed, Arbitrary, unilatr

buyer agreement was executed between responde:

complainant. As per clause No. 10.1 of flat buy,:r agt

respondent has to give the possession of flat within 36

from execution of buyer's agreement i.e. 05.05.2014..That

1,8.07.201,1, complainant taken housing loan against said fl

, are
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ffi HARERA
S" eunuenntrl

ICICI bank and respondent issued a permission to mortgage i

favour of ICICI Bank ltd.

5. That the on date 29.07.2011 respondent raised a clemand of

14,78,100/- as per payment plan "On commencement

Construction". The complainant issued two cheques of

14,47,992 /- vide cheque No.266424 and Rs. 30,1(18/- drawn i

Standard Chartered Bank, New Delhi in favour of respondent o

date 29.07.2011 and issued two payment receipts on dat

30.07.20Lt.

6. That thereafter complainant continued to pay tre remainin

instalment as per the payment schedule of the builde

agreement and have already paid the more than 99%

Rs. 63,80,062l- till date 18.03.2014 along with interest

allied charges of the actual purchase price, but whelt com

observed that there is no progress in the construction o

flat for a long time, he raised his grievance to respon

Though the complainant was always ready and willing to

remaining instalments provided that there is pr,tgres

construction of the flat.

7. That on date 08.08.2013, respondent raised a deman

1,55,1.16/- on increase in super area of flat by 52 sq. ft. In

several requests, respondent did not provide atry cal

about the revision of the area. That since May 2014, com

(officer bearers) regularly visiting to the office of respo

well as construction site and making efforts to get the po essio

Complaint No. 1340 of 2078
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HARERA
GURUGRAM

of allotted flats, but all in vain, in spite of several visits by th

complainant. That on date 10.10.20L7, respondent issued a I

for possession for fit-out demanded Rs.6,69,802/- That thereafte

respondent again raised a demand towards offer for fitouts for fl

on date 09.01.2018.

8. That on date 72.09.2018, complainant sent an email

respondent and asked for an updated statement ofaccount againr

unit 4l-102, an offer letter for possession anrl occupatio

certificate and also asked for compensation on del:ry in

over the proiect. After sending a reminder on 14.

respondent did not reply on email nor provided an'r info

and documents.

C. Relief sought by the complainant:

'9. The complainant has sought following relief(s):

Direct the respondent to refund the amount Rs. 63,

paid by the complainant to the respondent ari

towards the purchase of flat along with prescribel inte

annum compounded from the date ofdeposit.

ii. Direct to pay an amount of Rs.1,00,000/- as li
expenses.

D, Replybyrespondent:

The respondent by way of written reply dated 11.09.201

the following submissions:

Complaint No. 1340 of 2018
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10. That without prejudice to the aforementioned subrnissions, it i
submitted that even otherwise the complainant canrrot invoke th

jurisdiction of the authority in respect of the unit ;llotted to th

complainant, especially when there is an arbitr"ation claus

provided in the flat buyer's agreement, whereby all or an

disputes arising out ofor touching upon or in relation to thp te

of the said agreement or its termination and respective rights an

obligations, is to be settled amicable failing which the same is

be settled through arbitration. Once the parties have agreed t

have adjudicatior.r carried out by an Alternative Dispute Redres

Forum, invoking the jurisdiction of this Ld. Adjudicat:ing Officer, i

misconceived, erroneous and misplaced. The apartment buyer'

agreement dated 05.05.20L1 attached by the complainant firimse

is containing the arbitration clause No.10.2 as under:-

"All or any disputes arising out or touching upon or in relatiln to
this agreement including Che interpre1ation ond validity of the
terms thereof and the respective rights and obligution of the
parties shall be settled amicably by mutual discussion foliling
which the same shall be settled through orbitration. The
arbitration proceedings shalt be governed by the Arbitrati[n &
Conciliation Act 1996 or statutory amendments /ntodif;cofions
thereof for the time being in force, The arbitration proceeQings
shall be held at appropriote locotion in Delhi by a sole arbitlator
who shall be appointed by 3C and whose decisions shall be fnol
and binding upon the parties. The buyer hereby conlirms thal the
buyer(s) shall have no objection to the appointmenr of the sole
arbitrator by 3C.". In view of this specific agreement und Seclion-
5 of the Arbitration & Conciliation Act 1996 the jurisdictiQn of
this Adjudicoting 0fficer is specifically barred to decide the
dispute which is squarely covered ond required to be delided
under the Arbitration & Conciliation Act 1996.

In appreciating the rival contentions ofthe parties, regard ipust

placed to the sequence of events, which shall bear or- t the frivoli

11.
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of the instant compliant and the one-sided picture which has bee

given by the complainant to suit their ends and tc mislead th

Hon'ble Authority:

l. The said project was being developed on a contiguouf parc

of land which had been aggregated by the responde{rt. Th

the land so aggregated for the above said project

contributed by a consortium of land holders, who contribu

around 19 Acres. An entity namely BE Office Automatio

Products [P) Ltd ("8E") had also approached t]re respond

with 5.8 Acres of land which was contiguous with the lan

already aggregated by the respondent. BE requ

respondent to accept the said 5.8 Acres ofland cwned

part of the land already aggregated by thrr

Acco rdin gly, a collaboration agreement dated 21',.70.2

executed between the respondent and BE setting

terms and conditions of the collaboration.

collaboration agreement also provided fttr th

entitlement of both the parties in the area to be devel

the 25.018 acres and the same was to be calculated

of saleable area attributable to 5.8 acres as contl'ibu

ll. As per the collaboration agreement, it was agreed

BE and the respondent that the total saleallle

respect to the said land of 5.8 acres would be s

ratio of 7/3:2/3, i.e. 1/3rd going to BE and 2/3td go

respondent. In addition to the collaboration

also executed an irrevocable General Power of

Complaint No. 1340 of 201.8
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ffiHARERA
S- aJRIJGRAM

dated 22.1,0.2007 in favour of the respondent for

purposes related to development of the said profect.

iii. On January 2011 in pursuance of its contractual obligatio

invited BE to identiff the apartments that BE would aqcept

its entitlement under the collaboration

Accordingly, the representatives of the respondent and B

met on January 24, 2011 and in pursuance of the same B

identified 82 apartments that would form part of BE'

entitlement under the collaboration agreement.

tv. After the aforesaid agreement with BE in the year 2007, th

respondent had acquired 4-5 acres additional land by th

virtue of which more flats were constructed. EE, n

misrepresenting the collaboration agreement raised B clai

that it was entitled to proportionate share in the co

on the additional parcel of land which was a

respondent which had no relation to BE. It moved tp co

and filed an application under section 9 of the Arbitration an

Conciliation Act, 1996 before the Ld. Additional Disffict

Sessions fudge, Gurgaon. The matter was heard, and an Orde

dated 20.11.2014 was passed by the Ld. ADI. The lfd. AD

granted a blanket stay in favour of BE and agaifist th

Respondent, whereby the respondent was restrainefl fro

creating any third party interest in respect of an,l a

villas and commercial areas till the matter could be

finally by the arbitrator. The respondent was also

from receiving any money in respect of sale o.

Complaint No. 1340
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villas and commercial sites etc. or club membership charg

or in any other form from any person till the aCjudication

the dispute.

That the abovementioned stay order caus ed imme

hardship to the respondent as the restraint on alienation

the respondent's share of flats in the said 6,roject led

shortage of fund as the respondent could nct alienate

interest in the said flats nor could it collect money for fla

already sold under construction linked plans and the pace

the construction slowed down considerably.

After the above said stay order was passed,

took further legal steps and filed F.A.O. No.

(O&M) whereby it was brought to the notice

Punjab and Haryana High Court that the

committed an illegality and misdirected itself in not r

to the minutes of the meeting dated24.01.2011 whe

share and number of flats of BE had already br:en id

and at best the injunction should have been li nited

share in the said project, That the Hon'ble High C

December 03,2074 was pleased to vacate the stay o

limit the injunction to BE's agreed share in the project.

the respondent made serious efforts to bring the

its logical ending and due to the same a Single l,d.

Hon'ble Mr Justice Chandramauli Kumar Prasad

former ludge of the Hon'ble Supreme Court of In
appointed to adjudicate and decide the dispute betw

vl.

vll.

Complaint No. 1340
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HARERA
GURUGRAM

two parties by the Hon'ble Punjab and Haryarra Hi

vide order dated 30.0L,2015,, The Ld. arbitrator

interim award dated 19.08.2015 whereby the

stand was upheld and the respondent was perrnitted

with their own share i.e.,213 share in the projer:t as

to the land contributed by BE.

vlll. The arbitration proceedings concluded with Final

dated, 1,2.72.2016 passed by the Ld. Single Arbi

Justice Chandramauli Kumar Prasad (Retrt.J,

contentions of the Respondent were upheld and the

BE was restricted to the original 82 flats selec'ted

above mentioned award goes on to show that ttre

was subjected to constant and frivolous liti3ation

through the entire construction and develotrrment

which caused immense hardship to the opposite and

in loss of valuable time and resources which resulted

in completion of the said project.

That even after the arbitral award was passecl in

respondent, BE was not inclined to put an end to the

litigation that it was pursuing against the Opposite Pa

BE challenged the arbitral award under Section

Arbitration and Conciliation Act, 1,996 and also mad

application before the competent court. The

application of BE was dismissed vide order dateC 20.0

BE, upon the dismissal of its stay application on 20.

approached the Divisional Commissioner, Gurul3ram

Complaint No. 1340
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an application. The Divisional Commissioner, G

passed an extra jurisdictional order staying the alienatio

property in the said prolect vide order dated 28.03.2017. Th

respondent challenged the said order before the Hon'bl

Punjab and Haryana High Court in CWP Nt'. 9075/201

wherein vide order dated 01.05.20L7, the s;rid impugner

order was stayed. Scrutiny of the said applicatirtn shall mak

it evident that the petitioner had prior thereto pr]efe

complaint dated 13th of January 2017 before Depu

Commissioner, Gurgaon. By virtue of applicatic,n dated 13

March 2077, the petitioner had sought stay in r
registration of apartments forming part of ttLe pr

such time the litigation between the parties war; con

decided. The complainant had initially succeecled in

passed an order from the Deputy Commissioner, G

that no property or part thereofbe alienated.

BE had also filed a contempt petition, C.O.C.P No.

2015, alleging contempt of court of the Additional

fudge, Gurgaon by the respondent. The s;rid c

petition was eventually dismissed by the Hon'ble H

of Punjab and Haryana vide judgment dated 15.()3.201

xll. From the afore mentioned events, the only inference

be drawn is that BE tried to create multiple hurdl

way of the respondent in completing its project

through frivolous litigation. However, the Respcnden

every round of litigation as can be seen from the

Complaint No. 1340
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various judicial forums decided in favor of it. The responden

further submits that court proceedings certainly took

It is also pertinent to note that the respondt:nt was kep

under the constant threat of an adverse legal ruling if thr

contempt petition were to succeed which further pu

constraints on alienation of flats in the said project therel

depriving the respondent of valuable capitaI which w

needed to finish the ongoing development and co

of the said projects.

xu l. Further a writ petition was filed in the Hon'ble High

Punjab and Haryana titled as "Sunil Singh vs. Min

Environment & Forests Parayavaran" which was n

as CWP-20032-2008 wherein the Hon'ble High

pursuant to order dated 31 July,2012 imposed ,r b

on the use of ground water in the region of Gurga

adjoining areas for the purposes of construction.

That on passing of the abovementioned order by the

High Court the entire construction work in the

region came to stand still as the water is one of the

parts for construction. In light of the Order passed

Hon'ble High Court the Opposite Party had to arra

procure water from alternate sources which ',rrere

the construction site. The arrangement of water from

substantial amount of time during which the rer;pondent

restrained qua the project which resulted in the alleged d

xiv.

Complaint No. 1340
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ffi HARERA
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places required additional time and money whir:h

the alleged delay.

That it would be wrong to allege that there has beetr delay in th

possession of the apartments as the schedule for posr;ession of th

apartments which is 42 months (mentioned in claus:10.1) of th

agreement is subject to the rider that it is not applicqble in pertaiagreement is subject to the rider that it is not applicqble in 
fertai

circumstances that are not under the control ofthe rEspon{ent i.,

force majeure events

The actual area when calculated was increased by 52 sq.

therefore the demand of the amount of Rs.1,55,116/- has righ

made. The complainant and its officials are well awz re of

that there was no fault on the part of the responrlent i

delay which occurred due to the force majeure beyorrd the

of the respondent. Since the flat was completely d

therefore the complainant was asked for fit out of its a

The occupation certificate was already applied, and the

was complete from all prospects, therefore the lette

08.08.2013 was issued to the complainant. The possessi

offered but the complainant never complied with lhe

formalities as stated in letter dated 09.01.2018 and 1'2.09.2

t4. The various allottees have occupies their respective flats

are residing in the same even the conveyance deeds of

flats have been executed and got registered tr the

satisfaction of allottees of their respective flats. It is total

and denied that the construction of tower is not comple

1.2.

13.

Complaint No. 1340 o
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ffiHARERA
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there is any negligence on the part of the respondenl as alleged. I

is totally wrong and denied that as per project site condition i

seems project would take further L year in all respects subject

willing to respondent as alleged. The project is already compl

the possession of the same after completing necessa:y formaliti

and payment of remaining sale consideration and ottrer charges. I

is pertinent to mention here that the project statrds still, an

occupation certificate is also received on 18.10.2018 dth
respondent has already offered possession to the complai

20.10.2078.

Copies of all the relevant documents have been filed itnd pl

record. Their authenticity is not in dispute. Hence, lhe co

can be decided on the basis of these undisputed dc,cume

submission made by the parties.

f urisdiction of the authority:

The plea of the respondent regarding rejection of comp

ground ofjurisdiction stands rejected. The authority ob

it has territorial as well as subiect matter jurisdiction to adj

the present complaint for the reasons given below.

to

ced o

plain

ts an
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E. I Territorial jurisdiction

the occupation certificate has been issued and the averments

the complainant are totally false. The flat is cornplete in

respects and the complainant wilfully and knowingly not
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As per notification no.7/92/2077-|TCP dated 14.1,2.2017 issu

by Town and Country Planning Department, the jrrrisdiction o

Real Estate Regulatory Authority, Gurugram shall be enti

Gurugram District for all purpose with offices situated i

Gurugram. ln the present case, the project in question is si

present complaint.

E. II Subject matter iurisdiction

Section 11[ ][a) of the Act,2016 provides that the promo

be responsible to the allottee as per agreement for sale.

11( )(a) is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all obligations, responsibilities and fu
under the provisions of this Act or the rules ond regulat ons

thereunder or to the allottees as per the agreement for sale,

the association ofallottees, as the case may be, till the con rcya
all the opartments, plots or buildings, as the case' moy be, to
ollottees, or the common areas to the ossociation of allottees or
competent authoriry, as the case may be;

Section 34-Functions of the Authorityr

3a(fl of the Act provides to ensure compliance of the obligati
cast upon the promoters, the allottees and the real estate age

under this Act and the rules and regulations made thereunder.

So, in view ofthe provisions ofthe Act quoted above, the a

has complete jurisdiction to decide the complaint

to
of

Complaint No. 1340
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compensation which is to be decided by the adjudice ting officer

pursued by the complainant at a later stage.

lF. Findings on the objections raised by the respondeut:

F.l Objection regarding complainant is in breach of agreemBnt fo

non-invocation of arbitration.

17. The respondent has raised an objection that the conplainant

not invoked the arbitration proceedings as per provisions of

Buyer's Agreement which contain a specific provision rega

initiation of arbitration proceedings in case of breach o

agreement. The following clause has been incorllorated wi

regard arbitration in the buyer's agreement:

50. All or any disputes arising out or touching upon or in relation to
this agreement including the interpretotion and volidity of the
terms thereof and the respective rights and obligotion of the parties
shall be seitled amicably by mutual discussion foiling which the
same shall be settled through arbitration. The arbitration
proceedings shall be governed by the Arbitrotion & Conci'iation Act
1996 or stotutory amendments /modifications thereof for the time
being in force. The arbitration proceedings shall be held at
qppropriote locotion in Delhi by a sole orbitrator who sh'tll be held
at the corporote office of the compony alone at Gurg.on stated
hereinabove by a sole arbitrotor who shall be nominated by the
compony. The allottee hereby confirms that he/she sha'l have no
objection to this oppointmenL The courts at Gurgaot and the
Punjab and Haryana High Court at Chandigarh alone shotl hove the
jurisdiction.

It is contended on behalf of respondent that as p3r terms an

conditions of the Agreement duly executed between the parties, i

was specifically mentioned that in the eventualiry of any disput

the same shall be settled by arbitration proceedings. However, th

Authority is of the view that its jurisdiction cannot L,e fettered b

1()

h

FIa
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the existence of any arbitration clause in Buyer's irgreement. I

may be noted that section 79 of the Act,2016 bars the jurisdictio

of civil courts about any matter falling within the prrrview of th

Authority or the Appellate Tribunal. Thus, the intention to rende

such disputes as non-arbitrable seems to be clear. Ak;o, Section

of the Act says that the provisions of this Act shall be in addition

and ndlin derogation of the provision of any other law for th

time being in force. Further, the Authority placer; reliance o

catena of judgments of the Hon'ble Supreme Court, particufarly i

National Seeds Corporation Limited Vs M, Madhuludha

Reddy & Anr(2012) 2 CC 506, Emmar MGF Land and Ors V

Aftab Singh and Ors in Civil Appeal 235L2/23513 o[ 201

decided on 10.12.2018 and wherein it w'as hetd that th

remedies provided under the Consumer Protection .{ct, 1$86

in addition to and not in derogation of other laws ir force, It

also held that under Article 1,41, of the Constitution of India, th

law declared the Supreme Court shall be binding on all th! co

within the territory of India. So, in view of law laid clown in thes

cases, the Authority is bound by the same and cannot rlfer th

parties to arbitration, even if the agreement betwee'n the parti

had an arbitration clause. Thus, the Authority has nc, hesit{tion i

holding that it has the jurisdiction to entertain the complaint an

the dispute does not require to be referred to arbitral:ion.

F.2 Objections regarding the complainant being invesl:ors:

Complaint No. 1340 of 2018
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1.9. It is pleaded on behalf of respondent that complainant is

and not consumer, So, they are not entitled to any p

under the Act and the complaint filed by them under Secti

the Act, 2016 is not maintainable. It is pleaded that the p

of the Act, states that the Act is enacted to protect the in

consumers of the real estate sector. The Authority obse

the respondent is correct in stating that the Act is ena

protect the interest of consumers of the real estate sect

settled principle ol interpretation that preamble is an in

of a statute and states the main aims and objects of en

statute but at the same time, the preamble cannot be

defeat the enacting provisions of the Act. Furthermo

pertinent to note that any aggrieved person can fil: a co

against the promoter if the promoter contravenes or vio

provisions of the Act or rules or regulations mad: the

Upon careful perusal of all the terms and conditions of

Buyer's agreement, it is revealed that the complai nant i

and paid considerable amount towards purchase o' subj

At this stage, it is important to stress upon ther definition

allottee under the Act, and the same is reproduced

ready reference:

" Z(d) 'allottee' in relation to a real estate project
the person to whom a plot, aportment or building, as
may be, has been allotted, sold(whether as freehold or lea
or otherwise transferred by the promoter, and incl
person who subsequently acquires the said allotment th
sale, transfer or otherwise but does not include a per$on to

Complaint No. 1340
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such plot, qpartment or building, as the case may be, is given on
rent,"

20. In view of above-mentioned definition of allottee as well as th

terms and conditions of the flat buyer's agreelnent execu

between the parties, it is crystal clear that the complainant

allottee as the subject unit allotted to thr:m by th

respondent/promoter. The concept of investor is not defined o

referred in the Act of 201,6. As per definition under se ction 2 of th

Act, there will be 'promoter' and 'allottee' and there cannot be

party having a status of investor'. The Maharashtra Real Esta

Appellate Tribunal in its order dated 29.01.2019 in appe

No.0006000000010557 titled as M/s Srushti

Developers Pw Ltd. Vs Sarvapriya Leasing [P) Ltd.

has also held that the concept of investor is not defi

referred in the Act. Thus, the contention of prom,:ter

allottees being an investor are not entitled to protection of

also stands rejected.

lG, Entitlement of the complainant for refund:

G,1 Direct the
alongwith
deposit.

respondent to refund of amount of Rs, 63
interest per annum compounded fronr the

The complainant was allotted the subject unit

respondent for a total sale consideration of Rs. 61,1

against payment of Rs.4,00,000/- as booking amount un

construction linked payment plan. An apartnrent

agreement dated 05.05.2011 was executed between the

'./.1..
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with regard to that unit. The due date of possession of the subj

unit was calculated as per clause 10.1 where the possession of th

unit was to be handover rvithin the period of 36 months p

grace period of 6 months from the date of exe(:ution of th

apartment buyer's agreement by the company or sanctions o

the plans or commencement of construction rvhichever

later. The date of commencement of construction of the project i

25.02.2011 (annexure P/3 at page no. 53 of the comgrlaint) and s

months of grace period is allowed so the possession of the book

unit was to be delivered on or before 05.11.201"4. The authority i

of the considered view that there is delay on thrl part of th
respondent to offer physical possession of the allott,:d unit to thI

complainant as per the terms and conditions ol the nrV"r'{

agreement dated 05.05.2011 executed between the parties. Aftef

execution of buyer's agreement, the complainant starte$

depositing various amounts against the allotted unit and Raid t

02.08.2018 at page 60 of the complaint. That due date o

possession has already expired. The respondent had applied fo

obtaining occupation certificate and the same has been optaine

from the competent authority on 18.10.2018 but prlssession ha{

not been offered till date.

22. So, keeping in view the fact that the allottee- complainant wish tJ

withdraw from the proiect and demanding return cf the amounf

received by the promoter in respect of the unit with interest oif

failure of the promoter to complete or inability to gi're possessioJ

Complaint No.

vagelr otzt
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of the unit in accordance with the terms of agreement for sale or

duly completed by the date specified therein. The matter is

covered under section 1B(1) of the Act of 2076. The due date of

possession as per agreement for sale as mentionec in the table

above is 05.11.2014 and there is delay of more than 3 years on

the date of filing of the complaint on 16.10.2018. TLe occupation

certificate has been obtained from the competent authority on

18.10.2018.

The occupation certificate /part occupation certi:icate of the

buildings/towers where allotted unit of the co nplainant is

situated is received after filing of application by the complainant

for return of the amount received by the promoter on failure of

promoter to complete or unable to give possession rf the unit in

accordance with the terms of the agreement for sale or duly

completed by the date specified therein. The compla nant-allottee

has already wished to withdraw from the project anl the allottee

has become entitled his right under section 19(4) to claim the

refund of amount paid along with interest at prescritred rate from

the promoter as the promoter fails to comply or urable to give

possession of the unit in accordance with the terms cf agreement

for sale. Accordingly, the promoter is liable to retunr the amount

received by him from the allottee in respect of ttLat unit with

interest at the prescribed rate

Further in the judgement of the Hon'ble Supreme Corrrt of India in

the cases of Newtech Promoters and Developers Private Limited
"24.

Page p2 of 25
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Vs State of U.P. and Ors. (supra) and followed b'z the Hon'ble

High Court of Punjab & Haryana in case Ramprashtlta Promoters

and Developers Pvt Ltd Vs Union of India and Ors. in CWP

No.6688 of 2021 decided on 04.03.2022, and wherein it was

observed as under:

25. The unquolified right of the allottee to seek refund referred Under

Section 18(1)(o) ond Section 19(4) of the Act is not dep,endent on

any contingencies or stipulations thereof. It oppeors thot the
legislature hos consciously provided this right of refund on demand as

on unconditional obsolute right to the ollottee, if the promoter fails to
give possession of the apartment, plot or building withit, the time
stipuloted under the terms of the agreement regardless of unforeseen

events or stay orders ofthe Court/Tribunal, which is in either way not
attributable to the allottee/home buyer, the promoter is under an

obligation to refund the amount on demand with interest ot the rate
prescribed by the State Covernment including compensotion in the
manner provided under the Act with the proviso that if ttrc allottee
does not wish to withdraw from the project, he shall be enticled for
interest for the period of delay till handing over possession it the rote
prescribed

25. The promoters are responsible for all obligations, responsibilities,

and functions under the provisions ofthe Act of20|3, or the rules

and regulations made thereunder or to the allcttees as per

agreement for sale under section tf (a)(a). The prrrmoters have

failed to complete or unable to give possession cf the unit in

accordance with the terms of agreement for r;ale or duly

completed by the date specified therein. Accrlrdingly, the

promoters are liable to the allottees, as they wish to withdraw

from the proiect, without prejudice to any other remedy available,

to return the amount received by them in respect of the unit with

interest at such rate as may be prescribed.

Page 23 of 25
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This is without prejudice to any other remedy avililable to the

allottees including compensation for which they may file an

application for adjudging compensation with the adjudicating

officer under sections 71 &72 read with section 31[1) of the Act

of 2076.

The authority hereby directs the promoter to return to the

complainant the amount received by them i.e., Rs. 63,8O,062/-

with interest at the rate of 9.700/o (the State Bank of India highest

marginal cost of lending rate (MCLRJ applicable as rln date +2%oJ

as prescribed under rule 15 of the Haryana Real Estate

[Regulation and Development) Rules, 2017 from thrr date of each

payment till the actual date of refund of the amount within the

timelines provided in rule 16 of the Haryana Rules 2Ct77 ibi

G.2 Legal expenses:

26. The complainant is claiming compensation under the

relief, The Authority is of the view that it is impo

understand that the Act has clearly provided in t and

compensation as separate entitlement/rights which lhe all ttee(s)

18 andcan claim. For claiming compensation under sections 12,14

Section 19 of the Act, the complainant may fil,: a

complaint before the adjudicating officer under Ser:tion

with Section 71 of the Act and rule 29 of the rules.

1 read

resent

tto
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27. Hence, the Authority hereby passes this order

following directions under section 37 of the

asl

0of

compliance of obligations cast upon the promoters

functions entrusted to the Authority under section 3z[(

of 201.6:

e the

nsure

r the

e Act

legal

28,

29.

i) The respondent /promoter is directed to refunrl the ou nt

t along

under

and

DevelopmentJ Rules, 2017 from7 from the date of eaclt pa ent till

actual date of refund of the deposited amount.

ii) A period of90 days is given to the respondent to com

the directions given in this order and failing; whi

consequences would follow.

Complaint stands disposed of.

File be consigned to the RegistrY.

ly with

Yr-
(Viiay

Chairn.an
Haryana Real Estate Regulatory Authority,

Dated: 13.o7.2022

The respondent /promoter is directed to refunrl the

i.e. Rs. 63,80,062/- received by it from the com!'laina

with interest at the rate of 9.700/o p.a. as prescribe

rule 15 of the Haryana Real Estate (Re1;ulati

Complaint No.
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