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1. The present complaint daled 26.L2.2079 has been filed by the

complainants/allottees under section 31 of the Real Estate (Regulation

and DevelopmentJ Act,20L6 (in short, the Act) read with rule 28 ofthe

Haryana Real Estate (Regulation and Developmentl Rules, 201,7 (in

short, the Rules) for violation of section 11(4J[a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the
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Act or the Rules and regulations made there under or to the allottees as

per the agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.N. Particulars Details

1. Name of the project 'nSupertech Basera" sector-
79&79B, Gurugram

2. Project area 72.71 area

3. Nature of project Affordable Group Housing Project

4. RERA registered/not
registered

Registered vide no. 108 of 2017
dated 24.08.2017

RERA registration valid
upto

37.0r.2020

6. RERA extension no. 14 0f 2020 dated 22.06.2020

7. RERA extension valid upto 3r.0L.202L

8. DTPC License no. 763 of 2014
dated

72.09.201.4

164 of 2014 dated
t2.09.2014

Validity status 1_t.09.2019 t1-.09.2019

Name of licensee Revital Reality Private Limited and

others
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"f 
,01, 

I

9. Date of approval
building plans

of t9.72.20t4

[as per information obtained by
the planning branch]

10. Date of grant
environment clearance

of 22.0r.2076

[as per information obtained by
the planning branchl

11. Unit no. 1103, Llth floor, tower/block- 15,

{Page no. 27 of the complaint)

12. Unit measuring sq. ft

l

13. Allotment 1 ).0 ,.2tr15

r 24 of thp r"nmnlaintl

t4. Date of executi
buyer's agreeme

23.12.2015

(Page no. 26 of the complaintl

15. Possession clause t
Ll(

3.1 iossession

Subject to force majeure
circumstonces, intervention "fStatutory Authorities, receipt of
occupation certiftcate and
Allottee/Buyer having timely
complied with all its obligqttons,

formalities, or documentation, as

prescribed b), the Developer and not
being in default under any part
hereof and Flat Buyer's Agreement,
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including but not limited to the
timely payment of installments of
the other charges as per payment
plan, Stdmp Duqt and registration
charges, the Developers Proposes to
offer possession of the said Flat to
the Allottee/Buyer within o period
of 4 (four) years from the date of
approval of building plans or

t of environment clearance,
inafter refeffed to as the

r is lqter.

of the complaint).

ro
e date of possession

of building plans

J or from the date of
t clearance

1.2016) whichever is later.l

GURU
t plan page no. 29

Total amount
complainants

paid by the Rs.7,48,800/-

(As per receipt information page

45 and 46 ofthe complaint)

Payment plan Time linked payment plan

IPage no. 29 of the complaint]
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3.

Facts ofthe complaint

The complainants have ma

l. That the compl

BHK unit in

20.12.201.4

amounting

unit was Rs.

II. That the

GGN/ALl01298 D

Complaint No. 6772 of 2019

submissions: -

tment of 2 BHK 473 sq. ft. 2

79/798, Gurugram on

7 dated 20.72.201.4

. The total cost of the

letter no. Basera/

along with demand of

dated 26.09.2015

.yer agreement was

executed between complainant and respondent on dated

23.L2.2075.

Ill. That the demand letter dated 03.03.2016 for deposition of call

money amounting Rs.2,49,800/- (12.5 o/o of total amount) was

issued by the respondent and the same was deposited vide cheque

was deposited vide

amounting Rs.4,02,575,

Offer of possession

0ccupation certificate

Cancellation letter 26.03.20L9

IPage no. 57 ofthe complaint]
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Complaint No. 6772 of 2019

no 040633 dated 11.03.2016. Thus, the total amount deposited

with the respondent was Rs.7,48,799 /-. i.e.,3 7.5% of total cost of

the unit.

That the complainants apprised to the respondent vide letter dated

10.02.2 017, to send the progress ofconstruction ofallotted unit no

Tower 15/1103, which was not done. The respondent was also

intimated that while visiting the site, the complainants found thilt

only pile foundation work was being done for allotted unit. Thus,

against deposit of 37.Sa/o money, the progress oF construction was

almost nil.

Thereafter, collecting 37.5% money from complainants, the

respondent did not make any progress in allotted property in

tower no 15 and diverted deposited money elsewhere. They

further issued demand letters for depositiorn of 12 monthly and 18

monthly installments amounting Rs.2,41,063/- each @-12.5 o/a of

total amount, intentionally without doing any work on site. The

respondent made sole demand of Rs.17,52,524.38/- including

previous payments as on 02.04.2018, while the progress was

merely 5%o in tower no. 15 as per progress posted by them on their

website as on 11.04.2018. This was with the sole intention of

diversion of complainant's money else ware, as 37.5o/o of money

was already deposited with them. Thereafter, the complainants

issued notices to the respondent regarding redressal of their
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grievances vide letters dated 08.04.2077, 29.04.201,7, 09.05.20L7,

and 15.06.2017, and the respondent did not reply even a single

letter.

VI. That as per clause 3.1, dated 23.72.2015 of the respondent,

possession of unit will to be given to allottees within a period of 4

(four) years from the date of approval of building plans i.e.,

1,9.12.2014 i.e.,upto 18.12.2018. With only 5% progress oIworkas

on 11.04.2018 (i.e., 8 mohths'time remaining as per agreement)'l
and defaults of respondent in the most of projects, the

I

complainants were force{ not to take any risk of payment of any'1
further installments to the respondent.

Thereafter, the respondent issued cancellation letter no

26.03.201.9 regardingBasera/GGN/FN/00154 dated

complainant's unit, unilaterally without clarifying the points raised

with them. Also, the respondent did not attach any refund amount

with the cancellation letter with an ill intention. The complainants

replied vide letter dated 15.04.2019 to the respondent, stating thar

letter as illegal and not acceptable.

VIII. That as per clause 5 (iii b) ofthe Haryana Aflbrdable Housing Policy

2073 " 4ny person [nterested to apply for allotment ofJlot in response

to such advertisement by a colonizer may apply on the prescrlbed

application form along with Sa/o amount of the total cost of the ftot.

All such applicants shall be eliglble for on int:erest at the rote of 10a/t,
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allotment of llat or refund of booking amount as the case may be" .

As such complainants were entitled the adjustment of interest

@10% per annum on the booking amount of Rs.96,425/- w.e.f.

24.12.20-14 (date of closing of application) till date of allotment,

which was not done by the respondent. Therefore, the respondent

is liable for payment of interest at the rate of 10% per annum on

the booking amount of Rs.96425/- w. e. f .24.1,2.2014 till dare.

Relief sought by the complainants:

The complainants have sought following relief(sl.

i. To refund the entire amount of Rs.7,48,799,/- along with interest at

such rate a may be prescribed in this behalf including

compensation in the manner provided undr:r the Act.

ii. To refund the entire amount received by it as per Affordable Group

Housing Poliry,2013within a period of 90 days from the closing of

booking till the actual realization ofthe amount.

iii. To pay compensation for mental torture amounting to Rs.50,000/-

0n the date of hearing, the authori$, explained to the

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11[a] (a) of the Act to plead guilty or

not to plead guilty.

Reply by the respondent

The respondent contested the complaint on the following grounds: -

Complaint No. 6772 of 2019

per annum on the booking amount received by the developer for o

period beyond 90 days from the close of booking till the date of

c.

4.

D.

6.
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The complainants approached the respondent making enquiries

about the proiect and after complete information being provided

to them, sought to book a unit in the said proiect.

That on 04.09.2015, the complainants in the presence ofofficials of

DGTCP/DC vide draw, were allotted unit bearing no.1103, 11rh

floor, in tower- 15.

That consequentially, after fully understanding the various

contractual stipulations aild payment plans for the said apartment,
I

the complainants executed the flat buyer agreement dated
I

23.09.20t5.

iv. In the interregnum, the pandemic of Covid 19 has gripped the

entire nation since March of 2020. The Government of India has

itsell categorized the said event as a 'Force Maieure' condition,

which automatically extended the timeline of handing over

possession of the apartment to the cornplainant.

v. That the construction ofthe project is in full swing, and the delay if

at all, has been due to the Government-imposed lockdowns which

stalled any sort of construction activiry. Till date, there are several

embargos qua construction at full operational level.

vi. That the 'possession' clause itselfprovided a 'commencement date'

from which point, the respondent had delivered the possession of

the apartment within 4 years thereof. It would be apposite to note

that the respondent received sanction for its building plans on

Complaint No. 6772 of 2019

ll.

iii.
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vii.

72.09.2014 from the Directorate of Town and Country planning,

Haryana and the environment clearance on22.01.20L6. Therefore,

the commencement date as per agreement is 22.01..2016 and 4

years from that date would mean that the respondent had to give

possession of the apartment by 27.01,.2020. However, due to

extraneous and force maieure conditions not within the powers

and control of the respondent company, the development of the

said project was delayed. I

That in view of the force majeure clause, it is clear that the

occurrence of delay in control of i! including but not Iimited to the

dispute with the construction agencies employed by the

respondent for completion of the proiect is not a delay on accoultt

of th respondent for completion of the proiect.

That the timeline stipulated under the buyer's agreement was only

tentative, subject to force majeure reasons ,which were beyond the

control of the respondent. The respondent in an endeavour to

finish the construction within the stipulated time, had from time to

time obtained various licenses, approvals, sanctions, permits

including extensions, as and when required. Evidently, the

respondent had availed all the licenses and permits in time before

starting the construction.

It is public knowledge, and several courts and quasi-judicial

forums have taken cognisance of the devastating impact of the

lx,
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x.

demonetisation of the lndian economyr on the real estate sector.

The real estate sector is highly dependent on cash flow, especially

with respect to payments made to labourers and contractors. The

advent of demonetisation led to systemic operational hindrances

in the real estate sector and whereby the respondent could not

effectively undertake construction of the project for a period of 4-

6 months. Unfortunately, the real estate sector is still reeling from

the after effects of demonetisation, which caused a delay in the

completion of the project. The said delay would be well within the

definition of'Force Majeure', thereby extending the time period for

completion of the proiect.

That the complainants have not come with clean hands before this

authority and have suppressed the true and material facts from

this authority. It would be apposite to note that the complainants

are mere speculative investors who have no interest in taking

possession of the apartment.

That the enactment of Real Estate (Regulation and Development)

Act, 2 016 is to provide housing facilities with modern development

infrastructure and amenities to the allottees and to protect the

interest of allottees in the real estate market sector. The main

intention of the respondent is just to complect the project within

stipulated time submitted before this authority. According to the

terms of the builder buyer agreement also, it is mentioned that all

xl.
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the amount of delay possession r.ould be completely

paid/adjusted to the complainant at the time final settlement on

offer of possession.

xii. That the respondent further submitted that the Central

Government has also decided to help bonafide builders to complete

the stalled proiects which were not constructed due to scarcity of

funds. The Central Government announced Rs.25,000 Crore to help

the bonafide builders for completing the stalled/ unconstructed

projects and deliver the homes to the homebuyers. It is submitted

that the respondent/ promoter, being a bonafide builder, has also

applied for realqr stress funds for its Gurgaon based projects.

xiii. That compounding all these extraneous considerations, the

Hon'ble Supreme Court vide order dated 04.77.2079, imposed a

blanket stay on all construction activity in the Delhi- NCR region. It

would be apposite to note that the 'Basera' project of the

respondent was under the ambit of:he stay order, and accordingly,

there was next to no construction activtty for a considerable

period. It is pertinent to note that similar stay orders have been

passed during winter period in the preceding years as well, i.e.,

201-7-20L8 and 20L8-2079. Further, a complete ban on

construction activities at site invariably resulted in long-term halt.

As with a complete ban, the concerned labor r,r.,as let off and they

travelled to their native villages or look for work in other states,

Complaint No. 6772 of 2019
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the resumption ofwork at site became a slow process and a steady

pace of construction as realized after long period of time.

xiv. The respondent has further submitted that graded response action

plan targeting key sources of pollution has been implemented

during the winters of 2017 -LB and 20LA-L9, These short-term

measures during smog episodes include shutting down power

plant, industrial units, ban on construction, ban on brick kilns,

action on waste burning..dnd construction, mechanized cleaning of

road dust, etc. This also includes limited application of odd and

even scheme.

xv. That the pandemic of covid-19 has had devastating effect on the

world-wide economy. However, unlike the agricultural and

tertiary sector, the industrial sector has beren severally hit by the

pandemic. The real estate sector is primarily dependent on its

labour force and consequentially the speed oF construction. Due to

government-imposed lockdowns,

stoppage on all construction activities in the NCR Area till fuly

2020. In fact, the entire labour force employed by the respondent

was forced to return to their hometowns, leaving a severe paucity

of labour. Till date, there is shortage of labour, and as such, the

respondent has not been able to employ the requisite labour

necessary for completion of its projects. The Hon'ble Supreme

Court in the seminal case of Gajendra Sharma v, UOI & Ors, as

there has been a complete
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well Credai MCHI &Anr. V. UOI & Orshas taken cognizance of the

devastating conditions of the real estate sector and has directed

the UOI to come up with a comprehensive sector specific policy for

the real estate sector. In view of the same, the pandemic is clearly

a'force ma,eure'event, which automatically extends the timeline

for handing over ofpossession ofthe apartment.

xvi. That as per admission oft}le complainants, they want to cancel the

booking for them own reasons, and not on the basis of any

deficiency in service, or delay construction by the respondent. The

cancellation of the hooking is governed by the clause 2.3 of the

buyer's agreement, whereby the respondent is contractually

entitled to forfeit the forfeitable antountt as per terms of the

agreement and affordable group housing policy. Therefbre,

without preiudice to the fact that the cornplainant would be in

brazen breach of the agreement, in the event that this authority

grant the relief so claimed, the respondent is not mandated to

refund any monies with interest.

xvii. That the project is an ongoing project and orders ofrefund at a time

when the real estate sector is at its lowest point, would severally

preiudice the development ofthe project which in turn would lead

to transfer of funds which are necessary for timely completion of

the project. That any refund order at this stage would severally

prejudice the interest of the other allottees of the project as the

Complaint No. 6772 of 2019
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diversion of funds would severally impact the project

development. Thus, no order of refund may be passed by this

authority in lieu of the present prevailing economic crisis and to

safeguard the interest ofthe other allottees at large.

xviii. That the complainants cannot unilaterally cancel/withdraw from

the affordable group housing proiect at a late stage as the same

would fly in the face of numerous judicial pronouncements as well

as the statutory scheme afproposed under the Act of 2 016.

7. Copies of all the relevant documents have been filed and placed on the
L::'

record. Their authenricity is nrit in dispute. Hence, the complaint can be

decided on the basis of these irndisputed documents and submissions

made by the parties.

8. The application for refund was filed in the form CAO with the

adrudicating officer. After taking reply and presuming the case file, the

application was allowed vide order dated 07.04.202L, with a direction

to the respondent "To refund the amount of Rs.7.48.799/- minus

Rs.25.000/- to the complainants within a period of 90 datts and faiting

which it would be liable to pa.v interest @ 9.300h per annum from that

upto the date ofactual realizationand." Felling aggrieved with the same,

the order was challenged by the complainants before the Haryana Real

Estate Appellate Tribunal, Chandigarh and who vide order dated

05.05.2022, set aside the same with a direction to the authority for fresh

decision of the compliant in accordance with law. So, in pursuant to
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those direction, both the parties put in appearance before the authority.

Therefore, the complaint is being deal with the authority. Now, the issue

before authority is whether the authority should proceed further

without seeking fresh application in the form CRA for cases of refund

along with prescribed interest in case allottee wishes to withdraw from

the project on failure of the promoter to give possession as per

agreement for sale. It has been deliberated in the proceedings dated

70.05.2022 in CR No.3688/2071:::.t!:d Harish Goel VersusAdani M2K

Projects LLP and was observed that there is no material difference in

the contents of the forms and lh" different headings whether it is filed
l

before the adjudicating officer or the authority.

9. Keeping in view the judgement of Hon'ble Supreme Court in case titled

as M/s Newtech Promoters and Developers Pvt Ltd Versus State of

U.P. and Ors. (2021-2022 (7) RCR (C), 357, the authority is proceeding

further in the matter where allottee wishes to withdraw from the

project and the promoter has failed to give possession of the u nit as per

agreement for sale irrespective ofthe fact whether application has been

made in form CAO/ CRA. Both the parties want to proceed further in the

matter accordingly. The Hon'ble Supreme Court in case of yarun

Pdhwa v/s Renu Chaudhary, Civil appeal no. 2437 oI 2079 decided

on 07,03.2019 has ruled that procedures are hand made in the

administration of .iustice and a party should not suffer injustice merely

due to some mistake or negligence or technicalities. Accordingly, the
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authority is proceeding further to decide the matter based on the basis

of proceedings and submissions made by both the parties.

E. Jurisdiction ofthe authority

10. The authority has complete territorial and subject matter iurisdiction

to adludicate the present complaint for the reasons given below.

E.I Territorialiurisdiction

11. As per notification no. 7 /92 /2077 -lTCp dated 74.72.2012 issued by

Town and Country Planning 
f9.1".1-"nt, 

Haryana the jurisdiction oF

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the proiect in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial iurisdiction to deal

with the present complaint.

E.II Subiect-matteriurisdictlon

12. Section 11(4)(aJ ofthe Act,2016 provides that the promoter shall be

responsible to the allottee as pcr agreer!€nt for sale. Section 11[4) (a] is

reproduced as hereunder:

Section 77

'i+1rhe 
promoter sha -

(o) be responsible for qll obligotions, responsibilities and functions
under the provisions of this Act or the rules and regulotions made
thereunder or to the allottees as per the agreement for sale, or to
the associotion of allottees, os the case may be, till the conveyance
ofall the aportments, plots or buildings, as the case moy be, to the
ollottees, or the common qreas to the association of ollottees or the
competent authoriq), os the case may be;

Section 34-Functions of the Authority:
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down as under:

complaint No. 6772 of 2019

13.

344 of the Act provides to ensure complionce of the obligations
cost upon the promoters, the allottees and the real estate agents
uncler this Act ond the rules ond regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Further, the authority has no ihitch in proceeding with the complaint

and to grant a relief of refunh in the present matter in view of the

judgement passed by the Horfble Apex Court in Newtech promoters

and Developers frivate finlited Vs State of U.p, dnd Ors. Z0Z1-

2022(1) RCR (Civil), 357 and.reiterated in case of M/s Sana Reattors

Private Limited & other Vs Union of India & others SLp (Civil) No,

73005 of 2020 decided on 72.05.2022 and wherein it has been laid

"86. From the scheme of the Act ofwhich a tletailed rekrence hqs
been made ond taking nou ofpower ofadjudicotion delineated with
the regulatory authoriE and adjudicqting officer, what linally culls
out is that although the Act indicates the distinct expressions like
'refund', 'interest', 'penolly' and 'compensation', a conjoint reading of
Sections 18 and 19 clearly maniksts thatwhen it comes to refund of
the amount,and intereston the refund amount, or directing poyment
of interest for delqyed delivery of possession, or penalty and interest
thereon, it is the regulotory authoriqi which has the power to
examineond determine the outcomeofa complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensatlon ond interest thereon under Sections 12, 14, 1B and 19,
the adjudicoting officer exclusively has the potrer to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensatton as envisaged, if extended to the

14.
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adjudicating officer osprayed thot, inour view,moy intend to expand
the ombit and scope of the powers ond functions of the adjudicating
ofrtcer under Section 71 and that would be against the mandotu;f
the Act 2016."

15. Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F. Findings on the obiections raised by the respondent
F. I Obiection regarding th{,proiect being delayed because of force

maieure circumstances Jrid contending to invoke the force maieure
clause.

16. From the bare reading of tfte possession clause of the flat buyer

agreement, it becomes very clear that the possession of the apartmeltt

was to be deliveredby 22.07,2O2O. The respondent in its reply pleaded

the force majeure clause on the ground of Covid- 19. The Hon'ble High

'o. 88/2020 & I.As.

outbreak itself. Thus, this means that the respondent/promoter has to
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complete the construction ofthe apartment/building by 22.01.2020. It

is clearly mentioned by the respondent/promoter for the same proiect,

in complaint no. 4341 of 2021, (on page no. 73 of the reply) that only

42o/o of the physical progress has been completed in the project. The

respondent/promoter has not given any reasonable explanation as to

why the construction of the pro.iect is being delayed and why the

possession has not been offeled to the complainants/allottees by the

promised/committed time. 'llhe lockdown due to pandemic in the

country began on 25.03.2020. So, the contention of the respondent/

promoter to invoke the force rinajeure clause is to be rejected as it is a
I

well settled law that "No oni: can take benefit of his own wrong".

Moreover, there is nothing on the record to shou, that the pro,ect is near

completion, or the developer applied for obtaining occupation

certificate. Thus, in such a situation, the plea with regard to force

nrajeure on ground ofCovid- 19 is not sustainable.

F. II Objections regarding the complainanls being investors.

17. The respondent has taken a stand that the complainants are investors

and not consumer, therefore, they are not entitl.ed to the protection of

the Act and thereby not entitled to file the comlllaint under section 31

of the Act. The respondent also submitted that the preamble oF the Act

states that the Act is enacted to protect the interest of consumer of the

real estate sector. The authority observes that the respondent is correct

in stating that the Act is enacted to protect the interest of consumers of
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the real estate sector. [t is settled principle of interpretation that

preamble is an introduction ofa statute and states main aims & objects

of enacting a statute but at the same time the preamble cannot be used

to defeat the enacting provisions ofthe Act. Furthermore, it is pertinent

to note that any aggrieved person can file a complaint against the

promoter if he contravenes orviolates anyprovisions oftheAct or rules

or regulations made thereunder. Upon careful perusal of all the terms

and conditions of the apartm{ni buyqr's agreement, it is revealed that1-
the complainants are buyers ahd have paid total price of Rs.7,48,800/-

towards purchase ofan apartnient in the project ofthe promoter. At thist'
stage, it is importantto stress upon the definition ofterm allottee under

the Act, the same is reproduced below for ready reference:

"2(d) "allottee" in relation to o realestate project meansthe person to whom
a plot, aportment or building, os the cose may be, has been qllotted,
sold (whether os fteehold or leqsehold) or otherwise transferred b!
the promoter, and includes the person who subsequently acquires the
said allotment through sale, trsnsfer or otherwise but does not
include a person to whom such plot apartment or building, qs the
cose may be, is givea on reit;"

18. ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer's agreement cum provisional

allotment letter executed between promoter and complainants, it is

crystal clear that they are allottee(s) as the subject unit allotted to them

by the promoter. The concept of investor is not defined or referred in

the Act. As per the definition given under section 2 of the Act, there will

be "promoter" and "allottee" and there cannot be a party having a status
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of "investor". The Maharashtra Real Estate Appellate Tribunal ln its

order dated 29.01.2019 in appeal no. 0006000000010557 titled as M/s

Srushti Sangam Developers PvL Ltd, Vs. Sarvapriya Leasing (p) Lts.

And anr. has also held that the concept of investor is not defined or

referred in the Act. Thus, the contention of promoter that the allottees

being investors are not entitled to protection of this Act also stands

rejected.

Findings on the reliefsoug{t by the complainant.
G. I To refund the entire amount ofRs.7 ,49,799 /- alongwith interest

at such rate a may !e presciibed in this behalf including
compensation in the menner provided under the AcL

G. II To refund the entire alnount received by it as per Affordable
croup Housing Policy, ,Ol3within a period ot Oo days from the
closing ofbooking till the actual realization ofthe amount.

The complainants were allotted unit no. 1103 on 11rh floor, in

tower/block- 15, in the project "supertech Basera" by the

respondent/builder for a total consideration of Rs.19,28,500/- under

the Affordable Group Housing Policy 20113. A buyer's agreement was

executed on 23.12.2075- The possession of the unit was to be offered

with 4 years from approval of building plans (19.12.2074) or from the

date of environment clearance (22.01.20L6) and whichever is later

which comes out to be 22.01-2020. The complainants paid a sum of

Rs.7,48,800/- up to 12.03.2016. Further, the complainants submitted

that the respondent failed to carry out the construction of the project

and issued illegal demands against the said unit. The complainants also

Complaint No. 6772 of 2019

G.

1_9.
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sent letrers dated 08.04.2017 , 29.04.2017, 09.05.201.7, t5.06.2017

raising his concern in this regard.

It is observed that the complainants failed to pay the remaining amount

as per schedule of payment and which led to issuance of notice for

cancellation by the respondent/builder dated 26.03.2019 after issuance

of notice in the newspaper. The complainants also withdraw from the

proiect on 07.05.2019. But in response the respondent requested the
l

complainants to continue witli the project as the refund was not viablel.
to the respondent at the time.

I
Now, the question before the iruthority is whether this cancellation is

1

valid or not. According to ciause s[iii)(i) of the Affordable Group

Housing Policy, 2013 which produce as under:

"lfany successful applicqntfoilsto deposit the installments within the
time period os prescribed in .the allotment letter issued by the
colonizer, o reminder moy be issued to him for depositing the due
installments within a period of 15 days fton the date ofissue of such
notice. lfthe allottee still defoults in moking the poyment the list of
such defaulters may be published in one regional Hindi newspqper
having circulation of more thon ten thousand in the Stqte for
poyment ofdue qmount Mthin 15 days from the date ofpublication
ofsuch notice, failing which qllotmentmoy be cancelled.ln such cases
also an amount of k 25,000/- may be deducted by the coloniser and
the balance amountshall be refunded to the,applicant. Suchllats may
be considered by the committee for offer to those oppliconts fqlling in
the waiting list",

It is to be noted that as per the schedule of collection of payment

provided under section 5(iii)(b) of Affordable Group Housing Policy

2013, it is time linked payment plan instead of construction linked

payment plan.

Complaint No. 6772 of 2019

20.

27.

22.
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23. On 13.07.2018, the respondent published a list of defaulters for

payments in the daily Hindi newspaper Rashtriya Sahara. Finally, the

cancellation letter has been issued by the respondent on 26.03.201,9.

The respondent has cancelled the unit as per the provisions ofthe policy

and is valid one. But there is nothing on record to show that the

respondent has refunded the balance amount after deduction of

Rs.25,000/- as per the provisions ofclause 5[iii)(i) ofthe policy.

G.III Compensation for meni?l,.prture amounting to RS.5O,OO0/-

24. The complainants are seeking above mentioned relief w.r.t.

compensation. Hon'ble Suprerne Court oflndia in civil appeal nos. 6745-
I

67 49 of 202L titled as M/s N,wtech Promoters and Developers pvl

Ltd. V/s State ofUp & Ors. (supra),has held that an allonee is entitled

to claim compensation & litigation charges under sections 12,14,18 and

section 19 which is to be decided by the adjudicating officer as per

section 71 and the quantum ofcompensation & litigation expense shall

be adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the complaint in respect of compensation &

legal expenses. Therefore, the complainants are advised to approach the

adjudicating officer for seeking the relief ol litigation expenses.

Directions of the authorityH.

25. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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File be consi

26.

27.

obligations cast upon the

authority under section 34(0

i. The respondent is

balance amount of comp

per clause 5[iii)(t) of th

using the amount paid

of subiect unit. Th

return the amount

@9.80% per

26.03.2019 ti

A period of

directions

would follow.

Complaint stands

vl-
(Viiay Kumar

Member
Haryana

Dated:25.07 .2022

Estate

Complaint No. 6772

as per the function

to cancel the said unit and the

inants after deduction of Rs. /- as

Policy 2013. The respondent been

complainants even after tion

t is further to

complainants with an interest

of

to comply the

legal

4
(Dr. K.K.

Authority, Gurugram
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