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1. The present complaint dated 13.11'2019 has been filed by the

complainants/allottees under section 31 of the Real Estate [Regulation

and Development) Act, 2016 [in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules' 2017 (in

short, the Rules) for violation of section 11(4)(aJ of the Act wherein it
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A.

2.

ffi HARERA
S- arnuennnr

is inter alia prescribed that

obllgations, responsibilities

per the agreement for sale

Unit and proiect related

Act or the Rules and regulatio made there under or to the allottees as

The particulars of unit detai sale consideration, the amount paid by

the complainants, date of p ng over the possession, delay

period, if any, have been d following tabular form;

t9.02.2008 valid upto

uilders Pvt Ltd and 11

Complaint No. 5211 of 2019

promoter shall be responsible for all

functions under the provision of the

ted inter se.

ect wer", Sector 37D, Village
Gurugram

Nature of the p using colony

DTCP license no.

validity status

Name of I

L2.0+.20L2

[As per i.nformation obtained b],

planning branchl

Date of approval of
building plans

2r.07.2010Date of environment
clearances
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S. N. Particulars

1-.

2. Project area

3. Registered area

4.

E:llr:l
5.

6.

7.

8,
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\RERA
RUGRA[/ F"rqrl"* N"Jrr, ,f ,01t]

[As per information obtained by
planning branchl

9. RERA Registered/
registered

ot Registered vide no.279 of 2017 dated
09.L0.?0L7

10. RERA registration v
up to

lid 31_.72.20L8

11. Extension applied on t7.06.2020

12. Extension certi0
detail I

ffi
te Validity

rRERA/GcM/REP/Rc/
,e/2077/Exr/98/2019

principal approval on

30.12.2020

13. Unit no. t l
(

3C

ag

13,3.d flcor, tower/block- A

e no. 18 of the complaint)

L4. Unit area a Il l sq. rL.

(Page no. 18 ofthe complaint)
l

15. Allotment letter in fi
of original allottee

lur

the complaintl

t6. Date of execution

apartment bu

agreement in favour
complainants

of
yer

of

L4.01.2013

(Page no. 14 of the complaint)

17. Date of agreement to sell

between the original
allottee and the

complainant

02.0L.20L3

(Page no. 44 of the complaintl
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15. POSSESSION

(a) Time of handing over the
Possession

Subject to terms of this clause and
subject to the Allottee having

mplied with all the terms and

condition of this Agreement and the
Application, and not being in default

r any of the provisions of this
t and compliance with all

formalities,
tion etc., as prescribed by

RAMPRASTHA

to hand over the
of the Apartment by

072 the Allottee agrees
understands thot

'PMSTHA shall be entitled to a
grace period of hundred and
twenty days (120) days, for
applying and ohtaining the
occupation certificate in respect oI
the Group Housing Complex.

(Emphasis supplied)

(Page no. 28 of the complaint)

3L.08.20L2

[As per mentioned in the buyer's

agreement]

Ioint application
transfer ofthe unit

02.01.2073

(Page no. 50 ofthe complaint)

Possession clause

ff
p.\d

Due date of possession
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B.

3.

Facts of the complaint ERA
The complainan

I. That the

Newspapers about their fbrthcoming project named Ramprastha

"The Edge Tower" in Sector 37D, Gurga,:n promising various

advantages, like world class amenities ancl timely

completion/execution of the project etc. Relying on the promises

and undertakings given by the respondent in the aforementioned,

; submissions: -

ement in various leading

Total sale considerati Rs.79,81,650/-

(As per schedule of payment page 58 of
the reply)

Amount paid by
complainants

Rs.7 0,69,408: /-
(As per receipt information page 41 of
the complaintl

Payment plan nstruction linked payment plan

er schedule of payment page 58 of

Occupation

/Completio

Delay in
possessio

L3.tt.20t9

ths and 13 davs

Page 5 of34

?5. Offer of possession Not offered
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the complainants booked an apartment/flat admeasuring 2390

sq.ft. i.e., in aforesaid project of the respondent For total sale

consideration of Rs.79,81,650/- which includes BSP, c;Lr parking,

IFMS, club membership, PLC etc. They made payment of

Rs.70,69,408/- to the respondent vide different chLeques on

different dates.

That as per apartment buyer's agreement, the respondent allotted a

unit/flat bearing no A-303 on 3.d floor in Tower-A having super area

of 2390 sq. ft. to the complainants. That as per clause no. 15(al the

respondent agreed to deliver the possession of the unit latest by

31.08.20L2 as per the date of signing of the apartment buyer's

agreement with an extended period of 4 months.

'fhat complainants regularly visited the site but were suLrprised to

see that construction work was not jn progress and n,: one was

present at the site to address their queries. It appears that

respondent has played fraud upon the complainants. The only

intention of the respondent was to take payments for the tower

without completing the work. The respondent with mala-fide and

dishonest motives cheated and defrauded the complainant. That

despite receiving of 85-90% approximately payment of all the

demands raised by the respondent for the said unit and despile

repeated requests and reminders over phone calls and personal

Complaint No. 5211 of 2019

II.

III,
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visits of the complainan

possession of the allotted

IV. That it could be seen that

complainant's unit was b d with a promise by the

deliver the unit by 31.0 01.2 but was not completed wi time

for the reasons best kno and which clearly shows the ulterior

motive of the respo monev from the ocent

people fraudulently.

V. That due to this of the respondtent, the

complainants disruption in living

arrangemen o continue to incur

severe fin if the respondent had

given posses clause 17 (al of the

apartment bu .2011 itwas agreed bythe

respondent that in

complainants

super area of the apartment/unit. It is, however, pertinent to

mention here that a clause ofcompensation at a such ofnOminal rate

of Rs.5/- per sq. ft. per month for the period of delay is unjust and

the respondent has exploited the complainarLts by not providing the

possession of the unit even after a delay of such a long period from

the agreed possession plan. The respondent cannot escape the

Iiability merely by mentioning a compensation clause in the

Complaint No. 5211 o

, the respondent failed to d ver the

it to them within stipulated pe od.

e construction ol'the block in the

tto

' delay, it would pay to t)re

s.5/- per sq.ft. per month of the

Page 7 of34
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agreement. [t could be seen here that the respondent has

incorporated the clause in one sided buyer's agreement and offered

to pay a sum of Rs.5/- per sq. ft. for every month of delay. tf we

calculate the amount in terms of financial charges it comes to

approximately @1% per annum rate of interest whereas the

respondent charges l.8yo per annum interest on delayed payment.

That on the ground of parity and equity, the respondent also be

subjected to pay the same rate ofinterest. H{lnce, the respondent is

liable to pay interest on the amount paid by the complainants @

180%per annum to be compounded from the promis€:d date of

VII.

p ossession.

That the complainants requested several times by rnal<ing

Complaint No. 5211 of 2019

niiterest @ 18% per annum on the

,E&L&". flatryrerused to do

telephonic calls and also personally visiting the offlce of the

respondent either to deliver possession of the unit in qu€stion or to

refund the amount alo

c,

4.

amount deposited

so. Thus, the respondent in a pre-planned manner defrauded the

complainants with their hard-earned arrLount and ,,,rrongfully

gained itself and caused wrongful loss to them.

Relief sought by the complainants:

The complainants have sought following relief[s):

Page 8 of34
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5. On

I. Direct the respondent refund the amount of Rs.70,59,408/-

r annum on compounded rate from thealong with 180/o interest

date ofbooking from th flat in question.

II. Any other relief which is hon'ble authority deems fit and proper

may also be granted in

the date of hearin

ur the complainants.

respondent/promoter abo

committed in relation to

not to plead guilty.

Reply by the

The respondent

the ground of

contested the c

I. The complaint

the adjudicati

Complaint No. 5211 of 2019

the authority explained to the

ntions as alleged to have been

[a] of the Act to plead guilty or

on of complaint on

e respondent has

i:; not maintainable and

iction whatsoever to

ent has also

D.

6.

the adludlcatrng

entertain the pl

separately filed an application for rejection of the complaint on

the ground of jurisdiction and this reply r.s without prejudice to

the rights and contentions ofthe respondent contained in the said

application.

II. That the complaints pertaining to compensation and interest for

grievances under section 12, 14,78 and :19 of the Act, 2016 are

required to be filed before the adjudicating officer uncler rule-29

Page 9 of34
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I II.

Complaint No. 5211 of 2019

of the rules, 2017 read with section 31 anrl section 71 of the said

Act and not before this authority under rule-28.

The complaint pertains to the alleged delay in delivery of

possession for which the complainants have filed the present

complaint and are seeking the relief of possession, interest, and

compensation u/s 18 of the said Act. Therefore, even though the

project of the respondent i.e., "EDGE" Ramprastha City, Sector-

37D, Gurgaon is covered under the clefinition of "ongoing

projects" and registered with this authority, the complaint, if any,

is still required to be filed before the adjudicating officer under

rule 29 ofthe said rules and not before this authority under rule

28 as this authority has no jurisdiction whatsoever to entertain

such complaint and is liable to be rejected

That without prejudice to the above, the position is further

substantiated by the proviso to section 71 which clearly states

that even in a case where a complaint is withdralvn from a

Consumer Forum/Commission/NCDRC fcr the purpose of filing

of an application under the said Act and the said rules, the

application, if any, can only be filed before the adjudica ling officer

and not before the authority.

That the complaint is not supported by any proper aff:idavit with

a proper verification. In the absence of a proper verified and

attested affidavit supporting the complainl:, the complaint is Iiable

to be rejected.

IV.

Page 10 of34



ffi HARERA
ffiarnu-ennl,r

VI. That statement of obje

the said Act clearlv

consumer protection

the real estate sector.

oF investors. As the sai

therefore the definitio

Consumer Protection

adjudication of the

investors and not co

F The compl

for whi

the

compl

Indrap

110085

apartment

investors, who

complaint as the complainants have not come this authority with

clean hands and have concealed the material fact that they are

defaulter, having deliberately failed to make the payment of

installments within the time prescribed, with delay payment

charges, as reflected in the statement of account.

Complaint No. 5211 of 2019

and reasons as well as the preamble of

that the REM is enacted for effective

to protect the interest of consumers in

is not enacted to protect the interest

has not defined the term consumer,

of "Consumer" as provided under the

Act, 1986 has to be referred for

laint. The complainants are

ned herein belorv:

not pleaded the purpose

to an agreement with

ent in question. The

of house no. F-72,

Rohini, New Delhi-

ng application form,

e present complaint) are

intention to buy the apartment

for their own

complaint ol

VII. That this autho

Page 11of34
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VIII. Despite several adversities, the respondent continued with the

construction is in the process of completing the project and have

already obtained the occupation certificate of 5 towers out of 15

towers should be able to apply the occupation certificate for the

apartment in question by 37.12.20L9 (as mentioned at the time

of registration of the project with this authority). However, the

complainants are only short term and speculative investors, and

are not interested in tlking over the possession of the said

apartment. Moreover, d$(ilgtliimp in the real estate market, rhe

complainants failed to mal(r tlie payments in time. It is apparent
I

that the complainants hdittliifntltinqand intention to make quick

profit from sale of the said apartment through the process of

allotment. Having failed to resell the said apartment due to

general recession, the complainants have rleveloped an intention

to raise false and frivolous issues to engage the respondent in

unnecessary protracted and frivolous Jitigation. The allegeo

grievance of the complainants has the origin and motive in

sluggish real estate market.

IX. That this authority is deprived of the jurisdiction to go into the

interpretation of, or rights of the parties inter-se in accordance

with the apartment buyer's agreen:Lent signed by the

complainants /allotment offered to them.

That the proposed estimated time of handing over the possession

of the said apartment i.e., 31.08.2012 plus 120 days, comes to

3L.12.2012, and is applicable only subject to force majeure and

the complainants having complied with all the terms and

Complaint No. 5211 of 2019

X.

P age 12 of 34
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conditions and not g in default of any the terms and

conditions of the ap t buyer agreement, including but not

limited to the t of instalments. In case of any

the date of handing over of possessiondefault/delay in paym

was to be extended ordingly solely at the respondent's

discretion, till the paym t of all outstanding amounts and at the

same time in case of a default, the complainant would not be

entitled to any com

and clause 17 ofthe agreement.

xt. That section 19 s that the allottee shall be

entitled to apartmenl, plot, or

building, aration given by the

tlement to claim thepromoter

the possession has

ration given by the

promoter und n the present case, the

respondent had made on in terrns ofsection a(2)(1J(C)

Complaint No. 5211 of 2019

tsoever in terms of clause 15

possession

not been

that it wo

applied for with the revised date

as 31.1-2.2 e said to have arisen

to the complainants in any event to clairn possession or refund,

along with interest and compensation, as sought to be claimed by

them.

XII. The projects in respect ofwhich the respondent has obtained the

occupation certificate are described as hereunder: -

project by 3l.12.20L8 and has also

Page 13 of 34
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8.

Complaint No. 5211 of 2019

No. of
Apartments

0C received

OC received

Edge

Tower I, J, K, L,

Tower H, N

Tower-O

(Nomencla

OC received

OC received

OC received

OC to be

7. Copies ol all the relevant documents have been :'iled and p

Newtech Promoters and Developers Pvt Ltd Versus State

Ors. SPL(Civil) No. (S).3711-3715 OF2021.), the issue befo

on the

record. Their au

decided on the

the comp t can be

ts and bm issi o n

made by the parties.

The application filed in the form CAO with the adiudicating and

on being transferred to the authority in view of the ju t M/s

U,P, and

authoritv

S. No Proiect Name

Atrium 336

4.0 0

160

iB0
I

540

4. EWS I s34 OC received

5. Skyz 684 OC to be

applied

6. Rise 322 OC to
applied

be

Page 14 of 34
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is whether the authority sh

application in the form CRA

interest in case allottee wish

ofthe promoterto give posse

deliberated in the proceedi

as M/s Newtech Promoters and Developers Pvt Ltd Vr

U.P. and Ors, (Supra.) the authority is proceeding further in

where allottee wishes to withdraw from the Droiect and thrhes to withdraw from the prcrject and the

has lailed to give possession of the unit as pi3r agre

irrespective of the fact whether application h:rs been

CAO/CRA. Both the parties want to proceed further in

accordingly. The Hon'ble Supreme Court in case of Varun

Renu Chaudhary, Civil appeal no. 2431 of 2019 d

07,03,2079 has ruled that procedures are hand

administration ofjustice and a party should not suffer inju

due to some mistake or negligence or technicalities. Acco

9.

titled Harish Goel Versus

that there is no material di

different headings whether it

the authority.

Keeping in view the judgement of Hon'ble Supreme Court in

authority is proceeding further to decide the matter

15 of 34

Complaint No.521 of 2079

proceed further without se

cases of refund along with

ng fresh

rescribed

on failureto withdraw from the proj

on as per agreement for sale. has been

I dated L0.5.2022 in CR lYo. 3 t/2021

i MzK Projects IIP and w observed

in the contents of the fo and the

filed before the adjudicatin officer or

ase titled

stote of

matter

promoter

t for sale

in form

matter

wa v,/s

on

in the

merely

', the

on the
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pleadings and submissions

proceedings.

E, f urisdiction of the authority

The application of the respo

ground of jurisdiction stands

has territorial as well as subj

rejected. The authority

present complaint for the

E.I Territorialiurisdicti

10. As per notification n

Town and Country

Regulatory Auth

all purpose with

project in questi

District, therefore

deal with the present com

E.II S,rtiectnffi
11. Section 11(4)(a) of the Act,2016 provides that the promol

responsible to the allottee as per agreement for sale. Section

reproduced as hereunder:

Section 71

(4) The promoter sholl-

(a) be responsible for all obligotions, responsibilities and fu
under the provisions of this Act or the rules and regulations
thereunder or to the allottees as per the agreement for sole,
the association of ollottees, as the case may be, t,ill the conveya

16 of34

Complaint No. 521 of 2019

e by both the parties ring the

ent regarding rejection of plaint on

that it

matter jurisdiction to adj icate the

below.

red 14.L2.20-17 issued bv

sdiction of Estate

rugram istrict for

the prese case, the

urugramarea of

territorial ju diction to

shall be

1(a)(a) is
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of all the apqrtments, plots or buildings, as the case moy be, to +he
allottees, or the common areas to the association of oltottees or the
competent authority, as the case may be;

Section 34- Functions of the Authority:

344 of the Act prov[des to ensure compliance of the obligatilns
cast upon the promoters, the allottees and the real estqte agehts
under this Act and the rules ond regulqtions made thereunder.

12. So, in view ofthe provisions ofthe Act quoted above, the au{rority has

complete iurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicaring officer if pursued by the

complainants at a later stage.

13. Further, the authority has proceeding with the complaint

present matter in view of theand to grant a relief of

judgement passed by the Hon'ble Apex Court it Newtech Promoters

and Developers Private Limited Vs State of U.P, and Ors. (Supra) and

reiterated in case of M/s Sana Realtors Private Limited &: other Vs

Union of India & others SLP (Civil) No. 1300., of 2020 decided on

12,05.202Zwherein it has been laid down as under:

"86. From the scheme of the Act of which o deteiled reference has
been made qnd Lokng note of power of adjudicot,on delineoted with
the regulatory authority and adjudicating olJicer, what fnally culls
out is that although the Act indicates the distinct expressions like
'refund', 'interest', 'penalty' and 'compensation', o conjoint reading oI
Sections 1B and 19 clearly manifests that when it comes to refund of
the amouni qnd interest onthe refund amount, ot directing payment
ofinterestfor delayecl delivery ofpossession, or penalql and intctrest
thereon, it is the regulatory authority which has the power to
examine ond determine the outcome ofa complair,t. At the same time,
when it comes to o question of seeking the relief of adjudging
compensation ancl interest thereon under Sections 12, 14, 1B and 19,
the adjudicating officer exclusively hos the power to determine,

Pitge 17 of 34
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keeping in view the
72 of the Act. if the adj
other than compensatio
o dj ud icqting olficer as
the ambit and scope ofthe
olficer under Section 71

the Act2016."

14. Hence, in view of the auth

Supreme Court in the case

jurisdiction to entertain a

interest on the refund amou

F.

15. The counsel for

F.I Obiection regarding h
given under section

nd

possession or

handed over as

a(2J(ll(Cl. rherefo

respondent is entitled to

Findings on the obiections

the time of resis${
16. It is now settled law that the p

applicable to ongoing pro,ect

defined in rule 2(1J[o) of the rules. The new as well as

project are required to be registered under section 3 and

the Act.

17. Section 4t2l0l(Cl of the Act requires tha't while ap

registration of the real estate project, the promoter ha

Complaint No. 521 of 2079

reading ofSection 71 read with
tion under Sections 12, 14, 1B and 19
as envisaged, if extended to the
that, in ourview, moy intend to expand
wers qnd functions of the adjud
thal would be ogoinst the mandote of

tative pronouncement of

tioned above, the authori

ng refund of the ount and

by the respondent

Hon'ble

has the

are also

has been

ongoing

on4of

lying for

to file a

over possession as per ratio n
of RERA Act

e entitleme t to claim

not beeness I on

oter un section

nation is ether the

thority atto him by the

under section 3 & 4. of the

ns of the Act and the l

re term ongoing proj

Page 18 of34
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declaration under section 4(2)0)tC) of the Act and th{ same is

reproduced as under: -

Section 4: - Applicqtionfor registrqtion ofreal estate projects

(2) The promoter shall enclose the following documents along with the
application referred to in sub-section (1), namely: 

-...............................
(l): -q declaration, supported by an aflidavit, which shall be signed b), the

:::::t:, :: 
any person outhorisect by th2 promoter, statins: -

(C) the time period within which he undertakes to complete the
project ar phose tlrcreof, as the case mo.y be-..-"

The time period for handing over the possession is committed by the
:

builder as per the relevant clailse of apartment buyer agreement and

the commitment ofthe promoter regarding handing over ofpossession

of the unit is taken accordingly. The new timeline indicated in respect

of ongoing project by the promoter while making an application for

registration of the project does not change the commitmrlnt of the

promoter to hand over the possession by the due date as per the

apartment buyer agreement. The new timeline as indicated by the

promoter in the declaration under section 4(2]0)(C) is now the new

timeline as indicated by him for the completion ofthe project. Although,

penal proceedings shall not be initiated against the builder for not

meeting the committed due date of possession but now, if the promoter

fails to complete the project in declared timelir'e, then he i5; liable for

penal proceedings. The due date of possession as per the agreement

remains unchanged and promoter is liable for the consequences and

18.

Pitge 19 of34
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obligations arising out of failure in handing over possession $y the due

date as committed by him in the apartment buyer agreement and he is

liable for the delayed possession charges as provided in proviso to

section 18[1) of the Act. The same issue has been dealt !y hon'ble

Bombay High Court in case titled as Neelkamal Realtors Subqrban Pvt.

Ltd. and anr. vs Union of India ond ors. W.P 27.77 oI 2017 decided on

06.72,2017 and observed as uideir:

"119. Under the provisions ofiection 18, the deloy in handing over the
possession would be counted from the dote mer.tioned in the agreenent

for sale entered into by.the promoter and lhe ollottee ptiot to its
registration under REM. Under the provisions of REPl,, the promater is
given o focility to revise the dote of completion of project and declarc
the same under Section 4. The REp./, does not contemplote re\triting of
contract between the Jlal purchaser and the prontoter..."

F. II Obiections regarding the complainants being investors.
19. The respondent has taken a stand that the complainanl.s are the

investors and not consumers and therefore, the), are not entitled to the

protection of the Act and thereby not entitled to f le th e complaint under

section 31 of the Act. The respondent also submitted that the preamble

of the Act states that the Act is enacted to protect the interest of

consumers of the real estate sector. The authcrity observes that the

respondent is correct in stating that the Act is enacted to protect tlle

interest of consumer of the real estate sector. lt is settled principle of

interpretation that the preamble is an introduction of a s[atute and

states main aims & objects ofenacting a statute L,ut at the sanIe time the

preamble cannot be used to defeat the enacting provisions of the Act.

Page 20 of 34
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Furthermore, it is pertinent to

complaint against the pro

provisions of the Act or rule

careful perusal of all the term

agreement, it is revealed th

total price of Rs.70,69,408/-

apartment in the project

to stress upon the definition

reproduced below for

"2(d) "allottee"
whom a
allotted,
tron

oth
opartmen

ln view of above-

terms and conditions

crystal clear that the compla

allotted to them by the prom

or referred in the Act. As per

Act, there will be "promoter" and "allottee" and there cannot

having a status of "investor". The Maharashtra Real Estate

Tribunal in its order dated 29.01..2019 in

0006000000010557 titled as M/s Srushti Sdngam

Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has also

Complaint No.5211 of 2019

that any aggrieved perso can file a

r if he contravenes or vi Iates any

or regulations made the . Upon

and conditions of the apartm t buver's

the complainants are buye and paid

the promoter towards pur of an

r. At this stage, it is portant

ottee under the Act, e same ls

means the to
may be, been

old) or
the who
h sale,
whom ploc

ven on renti'
" as well as all the

plication for all nt, it is

the subj unit was

nder secti

defined

2 ofthe

a party

Appellate

or

no.

Pvt,

that the
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concept of investor is not d

contention of promoter that

entitled to protection of this

F.III Obiection regarding
application form exec

20. Another contention of the re

the jurisdiction to go into the

inter-se in accordance wi

between the parties and no

provisions ofthe Act

The authority is o

so construed,

coming into

and agreement

However, if the Act

provisions/situati

will be dealt wi

of coming into

the Act save the provisions ofthe agreements made between

and sellers. The said contention has been upheld in the

judgment of Neelkamal Realtors Suburban PvL Ltd. Vs.

others, (Supra) which provides as under:

"119. Under the provisions of Section 18, the delay in handing <

possession would be counted from the date mentioned

Complaint No,521

or referred in the Act. Thus, the

the allottees belng in

also stands re,ected.

ction of authority w.r. booking
prior to coming into force fthe Act

ndent is that authority is ived of

retation ol or rights of e parties

ng appljcation form executed

for sale as referred to nder the

executed inter e parties.

provides, r can be

be n after

ons of the Act, rules

reted oniously.

ing with ce specific

ner, then situation

e rules

s. Numerous p

the date

sions of

buyers

dmark

UOI and

the
the
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agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,

the promoter is given a facility to revise the (late of complet:.ion af
project and declare the sqme under Section 4. The REPI does not
contemplate rewriting of contract between the flot purchaser aru1

the promoter....
122. We have alreacly cliscussed that above stated ptovisions of the REM

are not retrospective in noture. They moy to some extent be havina
a retroactive or quasi retroactive effect but the'n on thot grcun(l the
validiry of the provisions of REM cannot be challenget{. The
Parliament is competent enough to leltislate law llaving
retrospecttve ot retroactive eJIect. A low con be even ftamed tc affect
subsisting / existing contractuql rights between the parties in tlle
Iqrger public interest- We do not hdve any doubt in our mind tlwt the
REFa has been framed in the larger pubhc ntd est oftet a thotough
study and discussion mcide at the highest le'vel by the St(tnding
Committee and Select Cemmittee, which submitted its cletailed
repons.'

21. Also,inappeal no.173 of 2019.riied as Magic F.ye Developer Pvt. Ltd.

Vs. lshwer Singh Dahiya, in order dated L7 .12.i1,019 the Haryana Real

Estate Appellate Tribunal has observed-

"34. T]1us, keeping in view our oforesoid discussio[, we qre of the
considered opinion that the provisions of the Act are quasi
retroactive to some extent in operotion and wilI be applicoble ta the
qg ree ments lbLsgksttergtl-!!!!93yglaLi9l:lpJom i n g i n to ope ra ti o n

of the Act where the t trocess ofeplarlgtblt.
Hence in cqse of delay in the offer/delivery of possession as lter the

terms ond conditions ofthe agreementfor sal? the allottee sholL be

entitled to the interest/delayed possesstcrn charges an the
reasonable rqte of interest as provide(l in Rule 15 of the rules and
one sicled, unfair and unreasonable rate ofcorjpensqtion mentioned
in the agreementfor sole is lioble to be ignore(l."

22. The agreements are sacrosallct save and except for the provisions

which have been abrogated by the Act itsell Further, it is not,3d that the

builder-buyer agreements have been executed in the manner that there

is no scope left to the allottee to negotiate any of the clauses contained

therein. '[herefore, the authority is of the view that the charges payable

PFge 23 of34
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G.

23.
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under various heads shall be payable as per the agreed terms and

conditions of the agreement subiect to the condition that the !;ame are

in accordance with the plans/permissions approved by the r€'spective

departments/competent authorities and are not in contravention of

any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature'

Findings on the relief sought by the complainant

G. I Direct the respondent to refund the principal amount of

Rs.70,69,408/- ilong with prescribed interest on compounded

rate from the date ofbooking ofthe flat in question'

The complainants are subseqilent allottee The subject unit was

originally allotted to Manjira Kachru and Rajat Kachru An illlotment

letter was issued in this regard on 371220lJ The authority has

decided this issue in the complaint bearin g no' 4037 of 2079 titled as

Varun Gupta V/s Emaar MGF Land itd' wherein the authoritll has held

that in cases where subsequent allottee has stepped into the shoes of

original allottee after the expiry of due date of handing over possession

and before the coming into force ofthe Act, the subsequent allottee shall

be entitled to refund of the entire amount paid by him from the date of

each payment paid by the allottee Ieither original or subsequent) til] the

actual date of refund of the amount'

24. The authority has observed that the apartment buyer agreqment was

executed on 02.01.2013 and the due date of possession was sfecificallY

mentioned in the apartment buyer agreement as 31"08 201f' Though'

PJ.ge 24 of 34
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the original allottee has b

l1,tl,?Ot0 and it is erron

executed the apartment buyer

years when he started collecti

2011. It is a well settled law

own wrong", Therefore, the

possession mentioned in th

"Section 18: -

18(1). rf the
an apartment,
(a) in accorda

may be,

(b) due to t

suspension or revocotion ofthe registrqtion under this Act or

compensatlon in the monner as provided under this Act:
Provided that where on allottee does not intend to withdraw

other reqsotL
he shall be liable on demand to the qllottees, in cqse the al
trishes to withdraw from the project, without preludice to any
remedy ovailable, to return the amount received by him in t
of that apartment, plot, building, as the case ma.y be, with i)

at such rate as mqy be prescribed in this behalf in

will prevail even though the

stage.

25. In the present co

project and are

subject unit alo

section 18(1) of

ready reference. u W9

project, he shall bepaid,bythe promoter, interestfor every month

25 of 34
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paying for the said ap

on the part of the respo

t since

that he

nt after a delay of mo than 2.1

payments from the compl t since

"No one can take benefit ut of his

thority is of the view that the ue date of

uyer agreement as 3 .08.20L2

ment is executed a a belated

to with from the

bv them in respect of

ed under

reproduced below for

or, as the

tof
any

ng

the
delay,
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till the hqnding over ofthe

26. Clause 15(a) of the apartme

provides for handing over of

"75. POSSESSION

(a). Time ofhanding over possession

Subject to terms of this
complied with all the
Applicotion, and not
this Agreement ancl
documentation etc., as
proposed to hand o
31/08/2012
MMP
twenty
certi

27. The authoritv h

this is a matter

mentioned the

period from some s

apartment buyer agreemen

ol building plan etc. This

appreciates such firm commitment by the promoter regardi

over of possession but subiect to observations of the auth

below.

At the outset, it is relevant to comment on the preset posses

of the agreement wherein the possession has been subjected

of terms and conditions of this agreement and applicati

complainants not being in default under any provisi

Complaint No. 5211

on, qt such rate os may be
(Emphosis st

buyer agreement (in shorl

ssession and is reproduced b low:

se and subject to the Allottee
ond condition of this Agreement

It under any of the p
all provisions,

MMPMSTHA. MMP
ion of the Apa

ond understonds
period of hu

ining the

use and o that

der has ficaUy

rather than ciffing

event such as

d the
)ns of
lities,
STHA

tt by
that

I ond

ment)

approval

authority

handing

given

clause

all kinds

and the

of these

ent of constructio

welcome st€'p, and the
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ties and

of this

e and

against

fulfilling

ter may

ottee and

meaning.

t by the

of subject

delay in

misused

in the

the doted

of grace

ion of the

t that

promoter shall be entitled to a grace period of 120 days applying

housingand obtaining occupation certificate in respect of grou

complex. As a matter of fact, the promoter has not ied for

occupation certificate within the time limit prescribed by th

in the apartment buyer's agreement. As per the settled law,

promoter

ne cannot

Complaint No.5211 of 2079

with all provisions, form;

by the promoter. The draft

uch conditions are not only

d in favour of the promoter a

Jle default by th,: allottee i

s etc. as prescribed by the pro

relevant for the purpose of a

Cing over possession loses it

Iause in the buyer agreemr

rbility towards timely deliveq

tee of his right accruing aftr

ment as to how tlLe builder hr

rafted such mischievous cla

rft with no option t)ut to sign ol

rossession and admissibilit

posed to hand overr the posse:

d further provided in agret

agreements and compliance

documentation as prescribed

clause and incorporation of s

uncertain but so heavily loade

the allottee that even a sinl

formalities and documentatior

make the possession clause ir

the commitment date for han

The incorporation of such c

promoter is just to evade the li

unit and to deprive the allot

possession. This is just to com

his dominant position and d

agreement and the allottee is It

lines.

Due date of handing over tr

period: The promoter has pro

apartment by 3 L.08.2012 ar

29.
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be allowed to take advantage

period of 120 days cannot be

30. Admissibility of refund alo

complainants are seeking re

prescribed rate of interest. H

from the project and are seeki

respect of the subject unit

under rule 15 of the rules.

Rule 75.
qnd sub-section
(1) For the

sections
prescri
of len

of
ben

from
31. The legislature in its

32. Consequently, as per website of the State Bank of

https://sbi.co.in. the marginal cost of lending rate (in sho

on date i.e., 29.07.2022 is 7.80%. Accordingly, the prescri

provision of rule 15 of the

interest. The rate of int,

reasonable and if the said rule is followed to award the in

ensure uniform practice in all the cases.

interest will be marginal cost of lending rate +2c'/o t'e.,9.80

rate of

Complaint No.5211 of 2079

his own wrong. Accordingly,

owed to the promoter at this

.tection 18; a
nterest at

hest

lndia margi
be reploced

k of Indiq fix
I public.

te legislation under the

is grace

with prescribed rate of : The

nd the amount paid by th m at the

, the allottees intend to thdraw

g refund of the amount paid them in

at prescribed rate provided

been reproduced as u der:

to strction 12, 1B
1el

sub-
rate

I cost

I cost

eterminec[ the prescri

termined by the leg

such

rate of

Iature, is

it will

India i.e.,

MCLR) as
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The definition of term'inte as defined under section 2(za ofthe Act

provides that the rate of in chargeable from the all by the

whichpromoter, in case of default, s I be equal to the rate oF in

the promoter shall be liable pay the allottee, in case of ult. The

relevant section is reprodu below:

"(zo) "interest" means the ofinterest payable b.y the pro
allottee, as the case may be.

Explonation. -For the pu
(i) the rqte of interest the allottee by the

t is in contr tion of

Comt,laint No. 5211 of 2079

in case of default,
promoter shall be

(il the interest

to the rate of interest the
in case of defa

the ellottee shall from

ofp

over posses

till
is

missions

ns of the

on by the

a) of the

the date
the date
refu
sholl
prom

t or any part
d interest th

ttee to the
in payment the

34. On consideratio

made by both the

Act, the authority is

the section 11(4J(aJ of the

t. By virtue ol clause 15

the due

ent buyer

agreement as 31.08.2012, Though, the complainants have paying

for the said apartment since 15.11.2010 and it is erroneous the part

of the respondent that he executed the apartnlent buyer

after a delay of almost 2-1 years when he started collecting payments

from the complainant slnce 2011. It is a well settled law t "No one
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can take benefit out ol his wrong", Therefbre, the a oritv is of

e allottee

the view that the due date of

buyer agreement as 31.08.20

by 3L.0A.2012. As far as

disallowed for the reasons

handing over posses

Keeping in view

withdraw from

received by the

ofthe promoter

accordance with the

session menti()ned in the

is concerned, th

partment

e buyer's2 will prevail even though

agreement is executed at a stage. By virtue ofclause 1 (aJ ofthe

agreement executed between

of the subject apartment was

e parties on 14.01.2013, the sesslon

be delivered within stipula time i.e.,

same is

Therefore, the e date of

complainan wish to

of e amount

on failure

ssession of e unit in

sale or dulv co pleted by

18(1) ofs covered under secti

respondent/promoter. The authority is of the view that

The due date of sale as m

the table above is

rlays on the date of filing of the complaint.

The occupation certificate/completion certificate of the p

the unit is situated has still not been obtained

ect where

by the

Complaint No.5211

n-q ia'{ri

cannot be expected to wait endlessly for taking pos on of the
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allotted unit and for which he

the sale consideration and as

India in Ireo Grace Realtech

civil appeol no. 5785 of 2079,

".... The occupation certificate
clearly amounts to defciency
to wait indelinitely for
nor can thev be bound

138. Further, the Hon'ble Sup

Promoters and

(supra)

other Vs Union

decided on 12.0

25. The unquali,
Section 1B(1)(a)
contingencies or
hos

unconditiona
give p
stipulated under the tetms
events or stqy orders ofthe
qttributable to the a
obligation to refund the
prescribed by the State

manner provided uncler the

does not wish to withdraw
interest for the period of d
prescribed,"

Complaint No. 521 of 2019

paid a considerable amo t towards

observed by Hon'ble Sup Court of

Ltd. Vs, Abhishek a & Ors.,

on 77.01.2027

not available even os on dote,

service. The allottees cannot be m

the qpqrtments allotted to
ts in Phase 7 of

India in the Newtech

and Ors,

Private mited &

of 2020

referred U

not dependent

thot the leg

on demand
promoter fo
within the me

ofu
in either

's State of

No.7300

buyer, the promoter is

unt on demond with interest at the

ment including campensation i

fo,

the

ct with the proviso that if the a

the project, he shall be

an

to

not
on

till handing over possession at the
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The promoter is responsible for all obligations, responsibilities, and

functions under the provisio of the Act of 2016, or the rules and

regulations made thereunder r to the allottee as per agreement for sale

under section 11(a)[a). The p moter has failed to complete or unable

to give possession ofthe unit accordance with the terms ofagreement

the date specified therein. Accordingly,for sale or duly completed

the promoter is liable to e allottee wishes to withdraw

from the project, without p any other remedy available, to

return the amount of the unit with interest

at such rate as

Accordingly, the contained in section

11(4)(aJ read ofthe respondent

is established. As tled to refund of the

entire amount paid rate of interest i.e., @

inal cost ol lending rate,est n]arginal cost of lending rate

prescrib,3d under rule 15 of the

Haryana Real

the date of each payment till

within the timelines provided

G.ll Direct to pay a sum of

ntJ Rules, 2017 from

the actual date of refund of the amount

in rule 16 ofthe Haryana Rules 2017 ibid.

55,000/- cost of litigation.
G.lll Direct to pay a sum Rs.5,00,000/- for the harassment and

mental agony by the complainant.
The complainants are

compensation. Hon'ble SuP

ng above mentioned relief w.r.t.

e Court of lndia i n civil appeal nos. 6745-

9.80% p.a. (the State Bank ol

IMCLR] applicable as on dal

41.
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mentioned in section 7

legalexpenses.

ad,udicating

Directions of

Hence, the auth

directions under

obligations cast upon

i.e., Rs.70,6

H.

42.

Complaint No. 5211 of 2019

6749 of 2021 titled as M/s Promoters and Developers Pvt.

Ltd. V/s State of Up & Ors. (l raJ, has held that an allottee is entitled

to claim compensation & liti

section 19 which is to be

on charges under sections 12,14,18 and

ded by the adjudicating officer as per

section 71. and the quantum compensation & Iitigation expense shall

be adjudged by the adjudica officer having due regard to the factors

ng officer has exclusive

iurisdiction to deal with the ts in respect of compensation &

advised to approach the

on expenses.

issues the following

ure compliance of

function entrusted to the

authority under section 34(

i. The respondent/pron refund the amount

mplainant along with

interest at the rate of9 o/o p.a. as prescribed under rule 15 ofthe

Haryana Real Estate on and Development] Rules, 2017

from the date of each p

deposited amount.

ent till the actual date of refund of the
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ii. A period of90 days is gi

Complaint stands disposed oi

File be consigned to registry.

\ll- 4---2
[Vilay Kufiar coyal)

Member
Haryana Real E

Dated 29.07 .2022

directions given in this o

would follow.
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n to the respondent to comply with the

er and failing which legal consequences

@r1,.v<
(Dr. K.K. Khandelwal)

Chairman
ority, Gurugram

HA ERA
GUR GRAIVI
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