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'ivate Li;mited
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APPEARANCE: I

Sh. Sl.M, Sehrawat (Advo :ateJ Complainant

Sh. \Ienket Rao & Sh. Par kaj Chan ola (AdvocatesJ Respondent

The present complaint h

Section 31 of the Real Es

short, the Act) read with

Development) Rules, 20

11(a)(a) of the Act whe

shall be responsible for a

ORDER

as been filed by the complainant/allottee unde

tate (Regulation and Development) Act,20'L6 (it

'ule 29 of the Haryana Real Estate (Regulation anr

L7 fin short, the Rules) for violation of sr:ctior

'ein it is inter alia prescribed that threr promote

I obligations, responsibilities and functions unde

of1

)r

n

d

ll

)r

)r

t;age



2.

HARER&
GURUGI?AM

the provision of the Act the rul

the allottee as per the ment

A. Unit and proiect

The particulars of the p

paid by the complainant,

delay period, if any, have

ffi
ffi
figrls iil{il

and regu ons made there under or to

r sale d inter se.

details

ect, the etails of sal consideration, the amount

eof posed ha ing over the possession and

een de iled in the llowing tabular form:

Complaint No.2379 of 2018

ame of the project

Nature of project

on n0. 386 of

alidity status .09.2019

icensed area

PC License no.

alidity status

icensed area

ame of licensee alls Pvt. Ltd.

5A on 14th fl of lllock Skylark

35 of complaintl

nit area admeasuri

. 35 of complaintl

PageZ of 16

lDetails;

"[,D Grand", Sector-37C, Gurgaon

Group housing project

RERA

registered

47223.953 sqm.

96 of 2010 datecl

t13.11.21010

118 of 2i.(t77 dlated

26.t2.20L1

25.L2.202t4

21.L804 acres



ffiHARERA
ffieunuennnr Complaint No. 379 of 201,8

7. {llotment letter I ot provided o r record

B. Date of apartment
agreement

buyer 1

I

3.03.2013

ls per page n( 32 of complai tl

9. Iotal sale consideral on t:

I:

t

s, 81,85,500/

s.93,7 6,7 65 /
[s per page n(

IBSP)

(rsc)

37 of complairltl

10. \mount paid b1

:omplainant
the 0/

:he complainant r)n pagr3 no.

I tL.04.2022)

Lt. )ossession clause

i

apartme

ssions; NOCs,

lnffoofc) hnttin

nt bu5rer's

um,stances as

zly grant of all
c. and further
cctmplied with
z terms and

the Allotl:ee(s)
t port oJ' this

intited tct the

Consideration

vi'es and also

cctmplied with
as prescribed

r proposes to

a

.5

t)

0

s

o

(:

t1

A

t,

a

s

0

t\

t:

3

e

g

e

tnne under tl,

ement anctnditions of thi
tt being in d,

greement incli

mely ltayment
nd otl\er char

bject to the A
tl formalit'ies o

v the Develop

tmplete the co

6 rnnnthc rt

'Aare

'fault under at

'ding but not
,f tlie tutu\ Sal

7es/fe7s/taxes/,

rortrtinn nf t tis ooreement
tc neriod tf lBO tlovs

rcumstonces.

L2. )ue date ofpossessi n I

t

3.09.20L6

lalculated frc m date of agrt ement dated

Page 3 of 1 6
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5.

HARER&
GUr?UGl?AM

B. Facts of the complaint:

3. That the sales team

publications etc and im

companies, whose uniq

projects and further cla

03 /lt/2010 and licence

e selli

Di r Town and Co lann

No 118

drawings, brochures,

that this is one of the

completion of housing

been sanctioned vide

No 96 ol' 2010 dated

rodu IPS,

rant

ely

26/12/2011 and all other

by concerned governmentsanctions/plans have bt

departments for

construction work has a

d be made

That mpressed by

appli tion for allo ofana

5,82,0 6 /- on 25.1,0.201

account statemen dated 3 3.2015.

e complainant uested responde

brm of formal ent b failed to

They also claimed that
I

r the project and details of

t and paid booking amount of Rs

which acknowl by the respondent in

ledge

That

in the

3mo

t to get the deal formalized

so within stipulated tjime of

gap of about !i monthsll,

s agreement.

e complainanli macle an

ths. Finally, on 1 .03.201 Ii.e. after

Page ,4 of 1t6

13.03.20131

Qrace period af 180 days is allowed.

13. Occupation certifica' o Not obtained

t4. Offer of possession Not offered



HARERS-

ffi. GUI?UGI?AM

respondent called comp

buyer's agreement (here

7.

6. Vide such agreement,

Skylark bearing super a

allotted to the complai

that application amount

money' and shall be forfe

That as per para 9[iJof

months and converting

taking over the possessi

purchase of apartment.

bank loan. He took loan:

The respondent was en

completion of specified

raising demands on regu

that construction was p

complBinant has already

amounted to about 650/o

That the complainant vi

near the stage for which

respondent and complai

asking further payment t

B.

9.

Complaint No. 2379 of 2018

inant to the site office for signing of apartment

.after, "ABA").

-3 BR, apartment No. 15A on 14th flo,cr of block -

of 1819 sq. ft. and build up area-1364 sq. ft. was

nt. For the first time, complainant was informed

rrtially through its own saving and partly through

'Rs. 44,7'8,396 from ICICI bank.

itled to payment from the complainant only on

;tage of construction. Since the respondent kept

ar lntervals, it was presumed by the r:omplainant

>gressing as per schedule ilnd by 24.0,L2014, th':

Ceposited Rs. t50,62 ,91.0 /- with responrlent which

rf total cost of utrit.

f Rs. 5,BZ ,01.6/- paid by him is treated as 'earnest

ted if he i s his application.

BA, the project was to be completed withrin 3(i

block timel to specific date, exper:ted date of

n was 12.03,2076. The complainant financed this

ited the site and saw that project was no\il/her,e

Le has already paid. Consequently, he approacherl

ed of that fact. He requested that it should stop

ll constrUction progresses as promised. In view of

Page 5 of16



10,

ffiHARER,*I
ffiouRilGrtnrr,t
aforesaid circumstances,

be safe to pay any furth

hood of respondent

possession of allotted

That the complainant

Gurugram and despera

never happened and co

and rent for the rented a

Relief sought by the co

The complainant has sou,

C.

1,7.

D.

i. Direct the responder

r:omplainant i.e. Rs. r

of ABA read with

I;9,05,565 .39 /- as pe

ii. Direct the respondr

litigation.

iii. Direct the responde

harassment & menti

I{s.5,00,000/-.

Reply by respondent:

The respondent by way o

Complaint No. 2379 of 201B

e com lainant took a decision that ;[t would not

r dema s to respo

ering agreed ti

complaina

ntinu stay in

to movely waiti

t to retu

2,91

ent as there w,as no likel,yz

line of handing; over thr:

rented accomrnodation in

into his own house 'which

ng installment to the banl<

foll

rincipal amount. paid by thr:

interest as per r:lausr: 9(v)

Act to the tune of Rsr.

ded.

for

to

Rs. 1,00,000/- as cost of

ttion the complainant

complainant amounting

llowing submissionswritten made fr

Page 6 of 16



1,2.

ffi,
ffi
ilq{s wd

I{ARERE
GUl?UGRAM

That the possession cla

maj eure circumstances,

etc. and further subject

obligation under the

allottee(s) not being in

but not limited to the ti

other charges/fees/

complied with all fo

developer. However, it

posse

respo

on of the flat

dent, due to cov

That e construction

apa nt will be deli

step complete the

invest nt fund, a

e and mid-i

13.

proj

proj

Guru

That

vario demands and re

ILD GRAND.

ILD GRAND are

complainantt4.

to the mplainant to r the du of Rs. 8,43 3/-

PageT of16

Complaint No. 237'9 of 20LB

f the t was subject to force

nt of all ap rovals, permissi<lns, N0C's,

lottee(s) ing complied ',rdth erll his

condition f this agreeffi€xLt and the'

the

nding

er any part

ent of the

re the

f this agreement including

tal sale consideration and

SU ject to allottee(s) having

ta ion as prescribed by the'

lay in handing over of the
la

the control of the

swing and the subject

taking every possible

nce of which SWAMIII

of construction of

sanctioned for the

moto p ng with res;prect to thr:

estate regulati n g Auttro rity',

er adh to the p .yment schedule desprite of

inder I . On 28.1 201.2, it raised a call noticr:



15.

ffiHARERE
ffieunuennrrr
That on 1.2.04.2013, the

the above-mentioned ou

clear the dues on time.

notice to clear the ou

8,43,843/ latest by 30.0

the same.

16. That on 03.02.201,4, the

outstanding dues of Rs.

to due to which the re

sarne. That on 1,2.03.2

ou ding dues for

in didn't adh

on 02.04.2014

Ho ', the complai

once

remi

That

clear

to the

remin

17. h respondente

Le outstanding d

fol by reminder le

complainant. The

er issued by the

18. of all the relevan

uthenticity is notTheir n dispu Hence, the

Page B oft6

Complaint No, 2379 of 2018

nde t sent the re inder letter for ;rayment of

ues. Howev , the complainant failed to

he re ndent agai on L 1,.07.201,3, raised call

ue outstanding dues of Rs;.

complainant ag;ain ignored

nding d es for ov

ding

.20t3. owever, the

to and

ther call notice to clear the

31,153 complainant dicln't adhere

er on 25.02.2:,(114 for the

ed a call notice to clear thr:

nt of - to which the r:ornplainant

the respondernt issued a

demanding f,or the same,

ds and remindr:rs.

mplai heed to the demancls and

pond

docum ts have bee filed and placed on recorcl.

mplaint can br: decicled orn



t9.

HARER,&

OURUG|IAM

the basis of these

partir:s.

E. furisdiction of the

The plea of the respond nt reg

jurisdiction stands rej The a

well as subject matter ju

the reasons given below.

E. I Territorial iuri

As per notification no. l-

ln

Therefore, this authori

the present complaint.

undi puted d ments a submission made by the

of complaint on gror"rnd of

that it has territorial as

o the present complaint for

1,4.12.201,7 issued by Town

ion of Real Estate

gram e Gurugram Di:;trict l'or all

E. II Subiect matter iuri

Section 11(a)(a) of ttre

responsible to the allott

reproduced as hereuncle

Section fift)(a)

)7e responsible for all
trtrovisions of this Act ot

allottee as per the agre
case may be, till the con
case may be, to the allo,
or the competent autltot

prO'u,ideS

the rules nd regulations
for or to the

zyance of I the a,

or the mon qreos

may be;

present case, the project

rrea of Gurugram district.

l:jurisdiction 1to deal with

he promoller shall br:

r sale. Section t 1 (4) (a) irs

Complaint No. 237'9 of 2018

,, AS the

Page 9 of15



ffiHARERA
ffiGUIIUGRAM

and regulations made thpreunder.

F.

F.I

20.

decided by the adjudica

stage.

Findings on the objectio

Obiection regarding force

The respondent-promot

specified under clause 9(

over of possession was

payment by the allottee.

force majeure circumsta

the present case, the all

plan and the complaina

Hon'ble Delhi High Co

Services Inc. V/S Vedan

88/ 2020 and I.As 36

Page 10 of16

Complaint No. 2379 of 2018

Section 34-Functions (f the Authority:

34(fl of the Act provides to ensure compliance of the obligations cast ,upon the
promoters, the allottee Qnd the real estate agents under this Act and the rules

So, in view of the provi$ions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-cornpliance of

obligations by the promoter leaving aside compensation which is to be

officer if pursued by the complainaLrrt at a later

raised by the respondent:

ieure condittions:

r has raised the contention that threr duer datr:

) of buyer's agreement dated 13.03.20t13, handing

bject to force majeure circumstances and timel,/

Whereas the respondent has not specified list of

ces faced by it except that of Covid-19r. Further, itr

tted unit was booked under construction linkerl

has alr$ady paid a subsequent amount towards

consideration of allotted unit and alleged that the respondent-tluilder has
I

already collected amoudt payabfe against milestone that are not even

achieved. Hence, the plea taken by respondent is devoid of merits.

21,. As far as delay in constr]uction dqe to outbreak of Covid-l-9 is concerned,

rt in case titled as M/s Halliburton OfJshore

Ltd. & Anr. bearing no. O.M.P $) (Comm.) no,

697/2020 dated 29.05.2020 has obs,erved that-



Complaint No. 237'9 of 201B

HARER&
W.* GURUGRAM

"69. The past non-performance of the Contractor cannot be condaned due,

to the C0VID-L9 lockdown in March 2020 in India. The Contractor was in

breach since September 20L9. )pportunities were given to the Cctntractor
to cure the same repeatedly. Despite the same, the Contractor t:ctuld nol
complete the Project. The outhreak o.f a pandemic c'annot be us'ed as an

excuse for non- performance o.f a contract for which the deadli,ne!; were'

much before the outbreak itse$."

The respondent was liable to complete the construction of the project and

handover the possession of the said unit by 13.09.201.6 and is claiming

berrel'it of lockdown which came into effect on 23.03.2020 whereas the due

date of handing over of possession was much prior to the event of outbreal<

of tlovid-19 pandemic. Therefore, the authority is of the view thLat outbreal(

of a pandemic cannot be used as an excuse for non- performance of il

contract for which the deadlines were much before the outbreal< itself and

for thre said reason, the said time period is not excluded whiler calculating

ther dr:lay in handing over possession

Entitlement of the complainant for refund:

Direct the respondent tj return complete principal amount paid bry tht:
complainant i.e. Rs. 60,6p,91O/- along with interest as per clause 9(v) of
ABA nead with section 2(za)(ii) of Act to the tune of Rs. 59,05,565.39/- a:;

per the calculations provided.

The project detailed above was launched by the respondent as igroup

housing complex and the complainanll was allotted the subject unit irr

towen Skylark against total sale considr:ration of Rs. 93,76,76!i/-.lt led to

execution of builder buyer agreement tretween the parties on 13.03.201.3,

detailling the terms and conditions of allotment, total sale consitleration of

ther allotted unit, its dirnensions and t.he due date: of possession, retc. l\

G.

G.I

22.

Page 11[ of 1(i



ffi,
ffi
sq{q iili

HARERE
GUl?UGl?AM

period of 36 months wi a grace

project was allowed to

expired on 13.09.20L6.

consideration of Rs. 93,

Rs. 60,62,9L0 /- to the

od of1 days for comp,le:tion of thr:

dent and at period has admittedly

has e on reco

,765 th

that against the total sale

has already paid a sum of

sufficient amount

visited the site of the

nowhere near the

not pay any amount afte

respondent pleaded that

s. The same can

complaina

t. The co plainant has already pairl

consi eration of llotted unit andl whr:n he

ject, it observed that the construction worl<

t Land raised the respondenLt. So, he did

5% of the sale considr:ration. The

t has efaulted in mal<ing various

rt-

Complaint No. 2379 of 20LB

28.1,2.201,2

Reminder- L2

Reminder- 11.0

8,4:J,843/- On excavation

03.02.2014

Reminder- 25

On casting of 5tr, floor

1.2.03.20L4

Reminder- 23.04

ol7th fl.oor

05.06.20L4

Reminder-LL.07

6,32,883 /- On casting, of 12rn floor

01,.09.201,4

Reminder- 1.2.09

Reminder- 1,5.1,2

1,6,21,,545 On casting .Litt' floor

payin

Page LZ of 16

Demand amount

Rs.7,31,,153/-

Rs. t4,76,396/-



23.

ffiHARERA
ffi- eu-nuennnrr

Whereas as per applican

complaint, an amount of

There is nothing on

unit of the complainant.

towards consideration o

Keeping in view the fact

from the project and is

promoter in respect of t

complete or inability to

terms of agreement fo
.'..

therein. The matter is co

The clue date of possessi

24.

25.

table above was 13.09.2

months, the occupation

has still not been obtain

ther view that the allotte

possession of the allG

amount towards the

Supreme Court of Ind,

Khanna & Ors., civil

* .,., The occupation

ledger

.60,25

to sh

he com

llotted

at the

emandi

e unit w

iv3' Poss

sale or

red un

naspe

16 and

rtificat

by the

cannot

unit a

le consi

in lreo

no, 5

'tificate

clearly amounts to de. iency of . The allottee

Page 1i3 of 1-ti

Complaint No. 2379 of 20LB

d 31,.03.2015 annexed on page 69 of

672/- has been paid by the complainant.

that the respondent has c;ancelled the

ainant has already a substantial arnount

nit. [appr ox. 64.650/o)

llottee complainant wishes to withdraw

return of the amount received by the

th interest on failure of the ;promoter to

ion of the unit in accordance with the

duly completed by the date spercifietl

r section 1B[1) of the Act of 201,6.

agreement for sale as mentioned in the

en after delay of more than 4 years 1,[

of the project where the unit is situated

po.ndent-promoter. The auLthority is of

expected to wait endlessly for l.aking

for which he has paid a considt:rabl:

eration and as observed by Hon'ble

Grace Realtech Pvt. Ltd. V,s, Abhishek

'BS of 2079, decided on 11.01,2021.

not available even as on date, which

cannot be m,ade to



ffi,
ffi
fiq{s w{i

ARER,E

GUi?UGl?AM Complaint No. 2379 of 2018

wait indefinitely for possession of the apartments allotted to them, no,r can
they be bound to take the apartments in phase 1 of the project.......,'

26. Further in the judgement of the Hon'ble Supreme Court of India in the casers

of Newtech Promoters qnd Developers Private Limited Vs Sttate of ILF,.

and Ors. (2021-2022(1)RCR(Civil),357) reiteratecl in case af M/s Sanq

Realtors Private Limited & other Vs llnion of India & otherst SLp ('Civil.l

No. 73005 of 2020 decided on 12.05.2022. it was observed

25. The unqualifted right of the allottee to seek refund referred tJ'nder

Section 1B(1)(a) and Section 19{a) of the Act is not dependent or,r any
contingencies or stipulltions therpof,, It appears that the legislature has

absolute right to the if the promoter fails to givtz possession o,f the
apartment, plot or buit(ing withirt the time stipulated under the terrns of
the agreement of uffireseen events or sidy orders oJ" the
court/Tribunol, which is in either way not attributable to the
allottee/home buy;ei'tfie promotQr is under an obligation to refuncl the
amount on demand w.,tgth interes$ at the rate prescribed by the litate
Government including pensatlon in the mqnner pirovided under the
Act with the proviso thbt if the a do,es not wish to withdrow ,from

give possession of the un[t in accordanr:e with the terms of agreement for

sale or duly completed by the date specified therein. Accorclingll,, ther

promoter is liable to thP allottee, as he wishes to withdrarv fronn ther

project, without prejudile to any other remedy available, to return ther

The

funct

regul

uncle

27.

the project, he sholl be entitled .for interest for the period of delo;v till
handing over posses:;iort at the rate prescribed

promoter is respo{rsible for all obligations, responsiLrilities, ancl

ions under the previsions of the Act of 201,6, or the rules; ancl

ations made thereur[der or to the allottee as per agreement fo,r saler

r section L1(4)(a). The promoter tras failed to complete or unable to

)Page 14 of 16
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ffi
fiq{q qqd

HARTR&
GUl?UGI?AM

amount received by him

may be prescribed.

This is without prejudi

including compensation

adj udging compensation

72 read with section 3L[

The authority hereby di

by him i.e., Rs. 60,62,91,

Bank of India highest

date +2o/o) as presc

till the actual date of re

rule L5 of the Haryana

28.

(Regulation and Devek:p

G.II

29.

H.

30.

Direct the respondent to

The cromplainant is clai

For claiming compensat

Acl., the complainant m

Officerr under section 31

rules.

Directions of the Autho

Hence, the authority he

directions under section

Complaint No. 2379 of 2018

of the unit th interest at such rate as

to an other re available to the allottee

for whi allottee ay file an application for

ith the judicating

of 201,6.

officer under sec:tionsr 71 tL

) of the

turn the amount rer:eived

e rate of 9.70ot/o (the State

r (MCLR) appllicable as on

the Haryana Real llstateI unde

0

d of the

2017 fro r the date of each payment

timelines provided in

/- as cost of liltigation.

eparate

te above-mentioned relief .

4,18 and section L9 of the

plaint before ltdjudir:atingCO

7lsection f the Act and ru.le 29 of the

bvp this ord and issue the followingJ

compliance of obligationr;7 of th Act to ensu

Page 1li of 16



31. Compl t stands dis

32. File b consigned to

HARER&
M. OUI?UGIIAM

Member
Haryana Real E

cast upon the promo

under Section 34[0 of th

i) The respondent /p
60,62,9L0/- recei

interest at the rate

Haryana Real

the date of each pa

ii) A period of 90

directions given in

would follow.

Complaint No. 379 of 2018

as per

Act of 2

functio

1,6:

by m from th complainant along with

f 9.7 p.a. as p bed under rule l-5 of the

IRegula on and opmentJ Rules, 201,7 from

re actual da

moter i directed

is gi

entrusted to thr: Authority

refund the antount i,e. Rs.

of refund of the amount.

ndent to comply wil.h the

which legal cc)nsequence:silin

of.

stry.

, Gutu$r?rlt

l']age 16 of 16


