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NAME OF THE
BUILDER

PROIECT NAME

Case No.

THE SKYZ

llase title Appearance

Developers Private Limited

2lcR/r4}e/2018 L Ritesh Kumar Singh V/S M/s
Ramprastha })romoter & D eveJopers

Private Lrmited

Ash utqsh It4aheshwari V/S M/s
I Rrmpra.{hu I)romotcr & Developers
I I Private Limired

Rekha Mleht.r V/S M/s Ramprastha
Promo[er Il Develo pers Private

ILimited and oth e rs



HARERA
ffi GURUGRAM

1,. This order shall dispose of

this authority in form CRA

intertest and the c

Complaint No. 1119 0F 2018

and others

ORDER

the 7 complaints titled as above filed before

der section 31 ofthe Real Estate [Regulation

(hereinafter referred as "the Act"J read withand Development) Act, 20

rule 28 of the Haryana R Estate (Regulation and Development) Rules,

20 1 7 (hereinafter referred

of the Act wherein it is in

"the rules"J for violation ofsection 11[a)[a]

r alia bed that the promoter shall be

responsible for all its ob bilities and functions to the

allottees as per the agreem ted inter se between parties.

2. The core issues e

namely, The Skyz at Rar

developed by the same pondent/promoter i.e., M/s Ramprastha

Promoter & Developers Pr

buyer's agreements

to failure on the part o ' to deliver timely possession of the

units in question, s :fund the entire amount along with

3. The details of the compl :s, reply status, unit no., date of agreement,

of possession, total sale consideration, totalpossession clause, due c

paid amount, and relief so t are given in the table below:

e of handing over the Possession
and subject to the Allottee having complied with all the

and the Application, and not being in default under
brmaliti

Proiect Name and
Location

Possession Clause: - 15. (a)
"Subject to terms of this cla
terms and condition of this Ag
anv of the provisions of this t and compliance with all
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S|<yz" Sector-37C, Village Gadauli Kalan, Gurugram.
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Complaint No. 1119 0F 2018
and others

HARTRA

documentation etc., as
the possession of the
MMPMSTHA shall be

for applying and
Complex."

MMPRASTHA proposed to hand over
7.08.2014 the Allottee agrees and understands that

period ofhundred and twenry days [120) dayg
on certificate in respect of the Group Housing

Occupation
D OC received

to 13th floor.
F OC received

to 19tl floor
F OC received

and l-9th floor

17 for towers/block- U, V, W X, Y, Z for ground

18 for tower/block- I, J, I( L, M for ground floor
-7 t{7 AS 68.0 49 sq. meter.)

/block- H, N, O for ground floor
centre (block-B) and basement- B.

due date of possession.

Complaint
No., Case
Title, and

Date of
filing of

complaint

Considera
tion /
Total

Amount
paid by

the
complain

Relief
Sought

cR/1.1.1e /
2078
Sonal

Bhardwaj
and Himani
Bhardwaj
V/S M/s

Ramprastha
Promoter &
Developers

Private
Limited.
Date of
Filing of

complaint
2 8.09.2 01 8

on
18.

TSC: -

Rs.78,10,7
oJ/ -

AP: -
Rs,71,08,2
3e/-

Refund
the
entire
amount
along
with
interest

31.08.2074

[As per
mentioned
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I Date of
a pa rtment

buyer
agrcement

i

Due date
of

possession

13108.2014
[As per

lmentioned

] in the

lbuyer's

lagreementl
I

j 
17 0e.2011

[pagr, 15 of

I'",,'..'"0

I

] [blockllA
I

l[Page
fro. r 9
bf the

I fo," pr

I bintl

20lB I Received 7th

Ritesh lon Jhoo..

F70 r
fl 7rh
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Singh V/S
M/s

Ramprastha
Promoter &
Developers

Private
Limited
Date of
Filing of

complaint
25.70.2018

(Page no. 25
ofthe
complaintl

in the
buyer's
agreement]

AP: -

Rs.61,19,8
e6/-

along
with
interest

cR/23/
20L9
Mohit

Bhanot and
Ranjana

Bhanot V/S
M/s

Ramprastha
Promoter &
Developers

Private
Limited
Date of
Filing of

complaint
03.01.2019

37.08.2014

[As per
mentioned
in the
buyer's

TSC: -

Rs.91,1.5,6
40/-

AP: -

Rs.79,99,6
s3/-

Refund
the
entire
amount
along
with
interest

cR/670s/
2079

Ashutosh
Maheshwari

v/S M/s
Ramprastha
Promoter &
Developers

Private
Limited
Date of
Filing of

complaint
24.12.2019

agreement]

TSC: -

Rs.69,18,7
00/-

AP: -

Rs.60,42,4
s7 /-

Refund
the
entire
amount
along
with
interest
and
compen
sation

31,O8.20t4

[As per
mentioned
in the
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Complaint No. 1119 0F 2018
and others

ffi
&

lof the 
I

lcomol Illcompl

llaino

18.08.20 lllbtockzt ll- e

26.1,1.2077 I 31.08.2014

[oor, | (Page no. 1I [As per

| [Pac" I

lho. 13 I

I brtn" I

Lompr I

I l'"' I

1 5. I cR/4777l I Reply I V04,

I ] zozo lneceivedl[*
i ellison lon

Rs.70,14,5 | the
25/- lentire

lamountI Pyster v/S I oo.oz.zo I fower Ioftte



HARERA

Ramprastha
Promoter &
Developers

Private
Limited and

others
Date of
Filing of

complaint
23.72.0220

buyer's
agreement]

AP: -

Rs.61,89,6
42/-

with
interest
and
compen
sation

cR/483/
2027
Rekha

Mehta V/S
M/s

Ramprastha
Promoter &
Developers

Private
Limited
Date of
Filing of

complaint
28.01.2021

26.08.201.4 31.08.2014

[As per
mentioned
in the
buyer's
agreement]

TSC: -
Rs.68,29,1
2s/-

AP: -
Rs.61,75,6
67/-

Refund
the
entire
amount
along
with
interest
and
compen
sation

cR/7s47/
2027

Neelam
Choudhary
v/S M/s

Ramprastha
Promoter &
Developers

Private
Limited and

others
Date of
Fihng of

complaint
73.04.2021.

mentioned
in the

TSC;-
Rs.77,08,9
67 /-

AP: -

Rs.69,38,0
70 /-

Refund
the
entire
amount
along
with
interest
and
compen
sation

have been used. They are
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Complaint No. 1119 0F 201B

and others

(Page no. 34
of the
complaint)

C BBA

i 1 | lhint) | I

I elaborated as follows: 
I



Abbreviation Full
TSC Total Sale
AP Amount paid

ffiHARERA
ffi eunuennrur

4. The aforesaid com lain

promoter on acco to
executed between

the possession by

along with interest dco

5. It has been decided to

compliance of

/respondent in te

authority to ensure

the allotteeIsJ

regulations made

The facts of all the

also similar. Out of

cR/117e/2078

M/s Ramprastha

taken into co

refund the entire

A. Project and unit

7. The particulars ofth proj

paid by the comp of pro

Complaint No. 1119 OF 2018
and others

filed by the complainants against the

on of the builder buyer's agreement

respect ofsaid units for not handing over

due seeking award of refund the entire amount

laints as an application for non-

the part of the promoter

which mandates the

upon the promoters,

Act, the rules and the

s)/allotteeIslare

the particulars of lead case

qnd Himani Bhardwaj V/S

Limited are being

of the allottee[s] qua

mpensation.

of sale consideration, the amount

handing over the possession,

the following tabular form:delay period, if any,

sJ

detailed

Page 6 of 37

6.
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cR/LLL9/2018

Complaint No. l-119 0F 2018
and others

Bhardwaj and Himani Bhardwaj V /SM/s
& Developers Private Limited

"SKYZ", Sector 37C, Village Gadauli
Kalan, Gurugram

60.5112 acres

Nature ofthe complex

dated 19.02.2008 valid

Name of li Pvt Ltd and 11

Date of
building p rmation obtained by

Date of
clearances

vide no. 320 of 2Ol7
L7.L0.2017

Extension ap

Page 7 of 37

1. I Name of the project

Project area

Registered area 102000 sq. mt.

environment I Zt.Ot.ZOf O

[As per information obtained by
I planning branchl

9. IRERA Registered/

I registered

,, 
lfff 

registration 

larid 131.03.201e

17.06.2020



HARERA
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Extension

In principal
approval on
t2.06.2079

30.03.2020

L701,1.7th floor, tower/block- A

(Page no. 19 of the complaintJ

o. 19 of the complaint)

the complaintl

e complaint)

Date of
apartment
agreement

the complaint)

Possession

handing over the

of this clause and
ect to the Allottee having

with all the terms and

n of this Agreement and
Application, and not being in
ult under any ofthe provisions

Agreement and compliance
all provisions, formalities,

Page 8 of 37

Complaint No. 1119 0F 2018
and others

l

Unit no.

Validity

I 
t, 

I 
unit area aameasurjne I tzzs sq. rt.

Date of applicatidn of
Iallotment I

I

tO. ] Attotment letter
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Complaint No. 1119 OF 2018

and others

HARER&

documentation etc., as prescribed
by MMPMSTHA. MMPRASTHA
proposed to hand over the
possession of the Apartment by
37.08.2074 the Allottee qgrees

and understands that
RAMPRASTHA shall be entitled to
a grqce period of hundred and
twenty dqys (120) days, for

and obtaining the
certificate in respect

Group Housing Complex.

(Emphasis supplied)

9 of the complaint)

proposed to hand

on of the apartment
and further provided in

that promoter shall be

to a grace period of 120 days

obtaining occupation

ofgroup housing

matter of fact, the

not applied for
on certificate within the time

by the promoter in the

nt buyer's agreement. As per

law, one cannot be allowed

advantage of his own wrongs.

, this grace period of 1,20

Grace Peri

limit

Acco

Page 9 of 37

I Not utilized
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8.
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Complaint No. 1119 0F 20LB

and others

HARERA

Facts ofthe co

days cannot be alloweddays cannot be allowed to the
promoter at this stage.

Due date of 31.08.2074

[As per mentioned in the buyer's
agreement]

Total sale co Rs.78,70,763/-

payment plan page no. 45 of
plaintJ

Amount
complainants pt information page no.

Payment p payment plan

of payment page no.

Delay in
possesslon

25.09.2018

The complainants submissions in the complaint: -

by

i

| 43 ofthe replyl

24. 
] 
Occupation certi[icate 

] 
Not received

i /Completion certifidate 
]

25. Offer ofpossession I Not offered

Page 10 of 37
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I. That the responder

Newspapers about t
"Skyz" in Sector 37C

world class amenities

etc. Relying on the

respondent in the a

apartment/flat admee

respondent for total

queries. It appears that respondent has

complainants. The only intention of the

ayments for the tower without completing

nt with mala-fide and dishonest motives

: complainant. That despite receiving of B5-

ment of all the demands raised by the

includes BSP, car

payment of Rs.71,

on different

II. That as per

unit/flat

area of 7725

the respondent

31.08.2014 as

agreement

III. That com

that constru

the site to ad

played fraud

respondent

the work. The

cheated and

Complaint No. 1.1L9 0F 2018
and others

advertisement in various leading

forthcoming project named Ramprastha

Gurgaon promising various advantages, like

timely completion/execution of the proiect

and undertakings given by the

tioned, the complainants booked an

5 sq.ft. i.e., in aforesaid project of the

on of Rs.78,L0,763/- which

membership, PLC etc. They made

vide different cheques

respondent allotted a

ower-A having super

as per clause no. 15(a)

on of the unit latest by

of the apartment buyer's

period of 4 months.

were surprised to see

no one was present at

)on

tol

90% appro

Page Il of 37



V.

* HARERA
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respondent for the I

reminders over phon

the respondent failed

them within stipulate

IV. That it could be seen

complainant's unit wi

deliver the unit by 31.

od.

the reasons best kno

of the respondent

fraudulently.

That due to

complainants

given possessio

apartment

respondent

a compensati

apartment/

of compensation at a

Complaint No. 1119 0F 2018
and others

unit and despite repeated requests and

and personal visits of the complainants,

the possession of the allotted unit to

the construction of the block in which the

ked with a promise by the respondent to

not completed within time for

early shows the ulterior motive

ney from the innocent people

f the respondent, the

disruption in living

continue to incur

if the respondent had

per clause 17 [a] ofthe

.2011 it was agreed by the

to the complainants

fthe super area ofthe

tion here that a clause

of no rate of Rs.S/- per sq. ft. per

delay is unjust and the respondent has

by not providing the possession ofthe unit

a long period from the agreed possession

annot escape the liability merely by

n clause in the agreement. It could be seen

Page 12 of 37
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buyer's

VI.

VII.

deliver po

inap

earned

to them.

VIII.

That on the ground

subjected to pay the

liable to pay interest

18%per annum

possesslon.

That the co

calls and also

along with

them, but respo

The complainants ha

10.75 o/o for which th

visited the site but we

on. They are paying s

loan availed by them.

C. Reliefsoughtbytheco

Complaint No. 1119 OF 2018
and others

has incorporated the clause in one sided

to pay a sum of Rs.5/- per sq. ft. for

calculate the amount in terms of financial

@1o/o per annum rate of interest

18% per annum interest on delayed

equity, the respondent also be

Hence, the respondent is

t paid by the complainants @

the promised date of

by making telephonic

e respondent either to

to refund the amount

amount deposited by

do so. Thus, the respondent

with their hard-

caused wrongful loss

here that the

every month of

charges it co

whereas the

payment.

toa

nd

UG
a loan of Rs.58,58,072 /- from HDFC @

paying EMI per month. The complainants

Page 13 of 3 7



Complaint No, 1119 0F 2018
and others

10. On the date of hearing,

promoter about the co

relation to section 11 [4)

D,

77.

Reply by the

The respondent

ground ofjurisdi

complaint on the

I. That the co

the authority

complaint.

for rejection

reply is wi

the said appli

II. That the co

grievances under

required to be filed

the rules, 20'1,7 read

compensation and interest for

8 and 19 of the Act, 2016 are

Cicating officer under rule-29 of

1 and section 71 of the said Act

rule-28.

n t2,

re the

h secti

rrity ur

following relief(s):

the amount of Rs.71,08,239/- along

um on compounded rate from the date of

on.

hon'ble authority deems fit and proper

ur the complainants.

explained to the respondent/

eged to have been committed in

guilty or not to plead guilty.

n of complaint on the

ent has contested the

t is not maintainable and

to entertain the present

filed an application

ofjurisdiction and the

ntentions contained in

and not before this a

Page 14 of 37

HARERA
GURUGRAM



ffiHAREBA
ffi ounuennu

III. The co

for which the

seeking the

said Act. The
.,SKYZ" 

RAMP

definition of "

the comp

IV. That without

substan

even in a

Forum/Co

application

any, can only

the authority

V. That the co

proper

affidavit sup

rejected.

VI. That the

nowhere in th

are consum

Complaint No. 1119 0F 2018
and others

the alleged delay in delivery ofpossession

mp ts have filed the present complaint and are

ef of interest, and compensation u/s 18 ofthe

re, though the project of the respondent i.e.,

Sector-37D, Gurgaon is covered under the

jects" and registered with this authority,

required to be filed before the

ngo

if
adjudicating officer

this authority und

whatsoever to e

rting

com

asd

f the said rules and not before

authority has no jurisdiction

and is liable to be rejected.

e position is further

clearly states that

from a Consumer

of filing of an

rules, the application, if

officer and not before

per affidavit with a

verified and attested

the complaint is liable to be

are investors and not consumers and

the responden The

Page 15 of 37
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purpose for

with the

complainants,

Tower, Ship

(address

buyer's

never had any

executing the

payments and

frivolous gro

VII. That this

complaint

clean hands

defaulter,

installments

charges, as

VIII. Despite

construction

be able to ap

question by 3

the project

short term

taking over th

ich

nd

to

St

ton(

ent

Complaint No. 1119 0F 2018
and others

plainants have entered into an agreement

purchase the apartment in question. The

the owner and resident of D-504, Sun

Indirapuram, Ghaziabad, U.P. 201,0!4

booking application form, apartment

the present complaint) are investors, who

the apartment for own personal use

ce of contractual obligations of

agreement and making timely

nt complaint on false and

entertain the present

e this authority with

fact that they are

make the payment of

with delay payment

continued with the

e project and should

n certificate for the apartment in

as ned at the time of registration of

ority). H ; the complainants are only

and kept on avoi

ly th

03.2(

L this

ive investors, and are not interested in

n of the said apartment. Moreover, due to

Larket, the complainants failed to make theslump in the

Page 16 of 37
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payments in time.

motive and intentir

apartment through

the said apartment

developed an intenl

the respondent in u

The alleged grievanr

in sluggish real esta

the apartme

x.

/allotment o

That the p

the said

37.72.2014,

complainants

not being in

buyer

in stalments.

handing over

the respond

amounts and

would not be

Complaint No. L119 0F 2018

and others

apparent that the complainants had the

make quick profit from sale of the said

rocess of allotment. Having failed to resell

general recession, the complainants have

raise false and frivolous issues to engage

, protracted and frivolous litigation.

plainants has the origin and motive

the jurisdiction to go into the

ter-se in accordance with

by the complainants

over the possession of

120 days, comes to

to force majeure and the

the terms and conditions and

ns of the apartment

to the payment of

payment, the date of

on was be extended accordingly solely at

t's on, till the payment of all outstanding

the time in of any default, the complainant

any com whatsoever in terms of

buyer agreement.

e

e

n

IX. That this authority

interpretation

clause 1.5 and

ntitl

the

P age 17 of 37
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XI.

Complaint No. 1119 0F 2018
and others

That section 19(3) e Act provides that the allottee shall be

entitled to claim th on of the apartment, plo! or building,

as the case may be, the declaration given by the promoter

under section 4[2] The entitlement to claim the possession or

once the possession has not been handedrefund would only

over as per the d on given by the promoter under section

the respondent had made a

JICJ that it would complete the

applied for a further extension of

one year 2.2020. Thus, no cause of

action can be lainants in any event to

claim and compensation,

as sought to

XIL The projects

occupation der: -

Edge

Towe

(No

OC received

OC received

OC received

Page 18 of 37

S. No 
I 

eroiect wanfe

280 OC received

400

160

BO
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12. Copies of all the rel

record. Their authenticity

decided on the basis of th

by the parties.

Complaint No. 1119 0F 2018
and others

been filed and placed on the

te. Hence, the complaint can be

ents and submission made

dicating officer and on

ment M/s Newtech

of U,P. qnd Ors.

e before authority is

without seeking fresh

refund along with prescribed

e project on failure of

for sale. It has been

CR No. 3688/2021

LLP and, was observed that

contents of the forms and the

re the adjudicating officer or the

13. The application fil

being transferred

Promoters and

SPL(Civit) No. (S).

whether the auth

application in the

interest in case

the promoter to

deliberated in the

titled Harish Goel Vr

there is no

M2K

ce tn

filed

e Supreme Court in case titled as

Pvt Ltd Versus State of U.P.

ofHon

Page 19 of 37

(rowerA, B,[, D, E, F, 

I

OC received

Skyz OC to be

applied

IOC to be

I applied

I

I

Ioc t"--tel
I applied 

I
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and Ors. (Supra) the autl

allottee wishes to withdri

to give possession of the t

fact whether application

parties want to proceed

Supreme Court in case i

appeal no. 2437 of 2t

procedures are hand ma

should not suffer injusti

technicalities. Acco

the matter based o

parties during the

E,

15.

furisdiction of

The application

ground ofjurisdi

territorial as well

complaint for the

E,I Territorial

16. As per notificatio

Town and Country

Regulatory Autho

purpose with offices

in question is

Page 2O of 37

Complaint No. 1119 0F 2018
and others

is proceeding further in the matter where

m the project and the promoter has failed

per agreement for sale irrespective ofthe

been made in form CAO/CM. Both the

in the matter accordingly. The Hon'ble

Pahwa v/s Renu Chaudhary, Civil

on 01.03.2079 has ruled that

on of justice and a party

some mistake or negligence or

further to decide

ons made by both the

on of complaint on

ority observes that it has

to adjudicate the present

4.72.2017 issued by

the jurisdiction of Real Estate

entire Gurugram District for all

In the present case, the project

area of Gurugram District.

shall
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apartments,
common
as the case

Section

j4(fl of the
upon the
Act and the

18. So, in view of the

complete

decided by the ad

later stage.

Complaint No. 1119 0F 2018
and others

lete territorial jurisdiction to deal with

016 provides that the promoter shall be

Section 11( )[a) iser agreement for sale.

and functions
regulations made

for sale, or to the
of all the

allottees, or the
authority,

the obligations cTst
agents under this

f the quoted above, the authority has

the plaint regarding non-compliance

Section 17

(4) The promoter shall-

(a) be
under the
thereunder or
association of

tod

leavi ng side compensation which is to be

ed by the complainants at a

inp with the complaint and

presen matter in view of the judgement

ln Promoters and Developers

(Supra) and reiterated in case', and

Page 2l of 37

E.II Subject matter jurisdiction

79.
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of M/s Sana Realtors

SLP (Civil) No.73005 of 2

laid down as under:

"86. From the scheme
made and taking note
regulatory authority o
that although the Act
'interest"'penalty' ond
and 1-9 clearly manift
and interest on the
delayed delivery of po
regulatory authority w
outcome of a complain
of seeking the relief ol
under Sections 72, 14, 7

the power to degerynit
71 read with Section
14, 18 and 1"9 other
adj udicating officer as
the ambit and scope o,

oJftcer under Section 7

Act 2016,"

20. Hence, in viewofthe autho

Court in the cases mentio

entertain a complaint see

refund amount.

F. Findings on the objectio

F. I Objection
21. The counsel for the respon

is neither signed nor sup

verification. The authori

Page 22 of 37
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te Limited & other Vs Union of India & others

20 decided on 72.05.202zwherein it has been

the Act of which a detailed reference has been
of power of adjudication delineated with the

adjudicating ofJicer, what finally culls out is
ndicates the distinct expressions like 'refund',

At the same time, when it comes to a question
0djrdj4dging compensation and interest thereon
ond 19, the adiudicatin.q officer exclusively has

ed

ljudicating ofJicer exclusively hty nas
keeping in view the collective reading ofSection
of ttte Act. if t:he adjudication under Sections 72,

compensation as envisaged, if extended to the
that, in our view, may intend to expond

the powers and functions of the adjudicctting
and that would be against the mondate of the

tative pronouncement of the Hon'ble Supreme

the authority has the jurisdiction to

ng refund of the amount and interest on the

r;rised by the respondent

the complaint not signed and proper verified.
ent has raised a contention that the complaint

orted by any proper affidavit with a proper

observes that the complaint is signed by the

mpensation', a conjoint reading ofSections 7B
thdlt when,it comes to refund of the omount,

d amount, or directing poyment of interest for
'ssi,in; or penalqt and interest thereon, it is the
ch.hasthe power to exomine and determine the
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complainants and

Government of

plea of the respond

F. II Objection

22. The counsel for the

possesslon or

entitled to avail

registering the pro

23. It is now settled

applicable to o

defined in rule 2[1J

are required to be

Section 4(210)tcl

of the real estate

section 4(2)01(Cl

Section 4:

[2) rhe
application

(t):'a

24.

given under

Complaint No. 1119 OF 2018
and others

CO and the affidavit is attested by the Notary

vide No.4797 , Gurugram on25.09.2018. So, rhe

tis to be dismissed.

over possession as per declaration
(C) ofRERA Act.

espo t has stated that the entitlement to claim

woul the possession has not been handed

under section 4(2)(ll(C).

is whether the respondent is

authority at the time of

and the rules are also

ing project has been

as the ongoing project

and section 4 of the Act,

plying for registration

a declaration under

ced as under: -

estate projects

documents along with the
( 1), namely:

which shall be signed by the
by the promoter, stoting: -

over as per declaration

Therefore, next question

promoter

Page23 of 37
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(C) the time pe

or phase tl
25. The time period for ha

builder as per the releva

commitment of the pron

unit is taken accordingly

project by the promoter r

Complaint No. 1119 0F 2018
and others

in which he undertakes to complete the project
the case may be...."

over the possession is committed by the

of apartment buyer agreement and the

handing over ofpossession ofthe

timeline indicated in respect of ongoing

application for registration of the

project does not change th ofthe promoter to hand over the

possession by the due da ent buyer agreement. The

new timeline as indi eclaration under section

4(2)(DtC) is now im for the completion

of the project. t be initiated against

the builder for not ofpossession but now,

if the promoter fails eclared timeline, then he

is liable for penal of possession as per the

agreement re r is liable for the

consequences and ilure in handing over

possession by the in the apartment buyer

agreement and he is possession charges as provided

in proviso to section 18[1] of the Act. The same issue has been dealt by

in case titled as Neelkamal Realtorshon'ble Bombay

Page 24 of 37
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"LL9. Under the
would be
entered into
RERA,

revise the
4. The RERA

purchaser
F. III Obiections

26. The respondent has

and not consumers and th

the Act and thereby not

the Act. The respondent

that the Act is ena

estate sector. The

stating that the

real estate sector. I

is an introduction o

statute but at the

enacting provisions of

aggrieved person

contravenes or

made thereunder. Upon

the apartment buyer's

buyers and paid total p

purchase of an apartment e project

complaint No, 1119 0F 2018

and others

18, the delay in handing over the possession
the date mentioned in the agreement for sale

and the allottee prior to its registation under
of REM, the promoter is given a facility to
ofproject and declare the same under Section

template rewriting of contract between the Jlot

complainants being investors
that the complainants are the investors

are not entitled to the protection of

complaint under section 31 of

t the preamble of the Act states

of consumers of the real

ndent is correct in

of consumer of the

on that the preamble

& objects of enacting a

ot be used to defeat the

t to note that any

the promoter if he

perusal

the Act or rules or regulattons

all the terms and conditions of

t, it is that the complainants are

Rs.7 39/- to the promoter towards

the promoter. At this stage, it is

Page 25 of 37
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Act. As per the d

"promoter" and "

"investor". The

Sangam

has also held that

Act. Thus, the con

not entitled to p

F. IV Obiection

in accordance with the

Page 26 of 37
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important to stress

same is reproduced

"2(d) "allottee" in estate project means the person to whom a
plot, tor as the case may be, has been allotted, solcl
(whether as leasehold) or otherwise transferred by the
promoter,
allotment
person to

incl person who subsequently acquires the soid
h or otherwise but does not include a

apartment or building, as the case moy be, is
gtven on

tionln view ofabove-m "allottees" as well as all the terms

and conditions ofthe n for allotment, it is crystal clear

that the complainants are ect unit was allotted to them

by the promoter. Th ed or referred in the

the Act, there will be

having a status of

Tribunal in its order

dated 29.01,2019 in 57 titled as M/s Srushti

Leasing (P) Lts. And anr.

or referred in the

being investors are

of authority w,r.t. booking
application prior to coming into force of the Act.

27. Another contention of the ndent is that authority is deprived of the

jurisdiction to go into the retation of, or rights ofthe parties inter-se

application form executed between the

rn tf e definition of term allottee under the Act, the

ow for ready reference:

Pvt.
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made between the

in the landmark

UOI and others,

Complaint No. 1119 0F 201.8

and others

is of the view that the Act ere provides, nor can be so construed, that

all previous agreements uld be re-written after coming into force of the

Act. Therefore, the provisi fthe Act, rules and agreement have to be

parties and no agreement

the Act or the said rules

read and interpreted

dealing with certain

manner, then that situatio

and the rules after the

Numerous provisio

"179. Under the
possessron

for sale

gtven a
same under
contract

122. We have
not
retroactive
of the

sale as referred to under the provisions of

n executed inter se parties. The authority

However, if the Act has provided for

tuation in a specific/particular

with in accordance with the Act

of the Act and the rules.

s of the agreements

tion has been upheld

Pvt. Ltd. Vs.

delay in handing over the
mentioned in the agreement

and allottee prior to its
RERA, the promoter is

and declare the
rewriting of

of the REM are
They to some extent be having a

but then on thatground thevalidity
cannot be challenged. The Parliament is

competent
effect, A law
rights
any doubt in
interest after study and drscusslon made at the highest level
by the and Select Committee, which submitted its

late law having retrospective or retroactive
med to affect subsisting / existing contractual
in the larger public interest. We do not have
the RERA has been framed in the larger public

quast

'ons (

cugh
tnbet
n the

detailed

Page 27 of 37
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29.

HARERA
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28. Also, in appeal no.173 of2

Ishwer Singh Dahiya, in o

have been abrogated by th

left to the allottee to ne

with the plans/pe

19 titled as Magic Eye Developer Pvt. Ltd. Vs.

der dated 77.72.2079 the Haryana Real Estate

Appellate Tribunal has ob rved-

"34. Thus, keeping in vi our aforesaid discussion, we are of the considered
opinion that the pro ofthe Act are quasi retroactive to some extent
in operation and

Hence in case of delay in the
offer/delivery of
agreement for sale
possession charges o
15 of the rules a
compensation men

Complaint No. 1119 0F 201B

and others

Ar;t itself. Further, it is noted that the builder-

ions approved by the respective

t to refund the amount of Rs .71,08,239 / - along
r annum on compounded rate from the date of

buyer agreements have n executed in the manner that there is no scope

oti;ate any of the clauses contained therein.

Therefore, the authority of the view that the charges payable under

rle as per the agreed terms and conditions ofvarious heads shall be p

the agreement subject to e condition that the same are in accord;rnce

departments/competent a thr:rities and are not in contravention of any

other Act, rules, statutes, ctions, directions issued thereunder and

are not unreasonable or ex rbitant in nature.

G. Findings on the relief ght by the complainants

Direct the respond
with 1B%o interest

;es.sion as per the terms and conditions of the
e allotte.e shall be entitled to the interest/delayeLl
th'z reasonable rate of interest as provided in RLtle

I tthe, sided, unfoir ond unreasonable rote o,F

ned in the agreement for sole is liable to be:

ICt save and except for the provisions w,J:ich

G. I

booking from the t in question.

Page 28 of 37
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30. In the present complaint,

project and are seeking r

subject unit along with in

section 18[1) ofthe Act.

reference.

"Section 78: - Return of
18(1). If the promoter fai
apartment, plot, or buildi
(o) in accordance with the

be, duly completed by
(b) due to discontinua

suspension or revocal
other reason,

he shall be liable on dem
withdraw from the pr
to return the amount
building, as the case
prescribed in this behalf i
under this Act:

Provided that where on
project, he shall be paid,
till the handing over of

31. Clause 15[a) of the ap

provides for handing over

"15, POSSESSION
(a). Time of handing

Subject to terms of
complied with all
Application, and
this Agreement an
documentation etc.,
proposed to hand
31/08/2014 the Al

Complaint No. 1119 OF 2018

and others

e complainants intend to withdraw from the

of the amount paid by them in respect of

rest at the prescribed rate as provided under

. 1B(1) ofthe Act is reproduced below for ready

ount and compensation
to aomplete or is unable to give possession of an

n of th.e registration under this Act or for any

io the allottees, in cose the allottee wishes to
without prejudice to any other remedy available,

by him in respect ofthat apartment, plot,
be, with interest at such rate as may be

cluding compensation in the manner as provided

lot:tee does not lntend to withdrow from the
the promoter, interest for every month of deloy,

possession, at such rate as may be prescribed."

(tinphasis su p p iied)

ent buyer agreement [in short, agreementJ

possession and is reproduced below:

the possession
is clause ond subject to the Allottee having

terms and condition of this Agreement and the
being in default under any of the provisions of
compliance with all provisions, formalities,

s prescribed by MMPMSTHA. MMPRASTHA
over the possession of the Apartment by

agrees and understands that MMPMSTHA
race period ofhundred and twenty days (120)shall be entitled to o

Page 29 of 37
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32. The authority has

this is a matter

mentioned the date

period from some

apartment buyer

building plan etc.

such firm commi

possession but sub

33. At the outset, it is

the agreement

terms and

complainants not

agreements and

documentation as

and incorporation

so heavily loaded

even a single d

documentations etc.

possession clause

commitment date

incorporation of cla

Page 30 of 37

days, for
of the Group
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ing the occupation certiJicate in respect

the possession clause and observes that

nature where builder has specifically

over possession rather than specifying

ning of an event such as signing of

mmencement of construction, approval of

, and the authority appreciates

er regarding handing over of

ority given below.

possession clause of

bjected to all kinds of

application, and the

provisions of these

ns, formalities and

e drafting of this clause

and uncertain but

the allottee that

in fulfilling formalities and

the promoter may make the

for the purpose of allottees and the

han



35.

just to comment as to how

and drafted such mischiev

left with no option but to si

34. Due date of handing

period: The promoter has

apartment by 31.08.201

promoter shall be enti

obtaining occupation cert

within the time

agreement. As per the s

of his own wrong. Acco

allowed to the promoter

Complaint No. L1L9 OF 2018

and others

e builder has misused his dominant position

clause in the agreement and the allottee is

on the dotted lines.

possession and admissibility of grace

and over the possession of the

and further provided in agreement that

o a grace period of 120 days for applying and

:atr: in respect of group housing complex. As a

r has not applied for occupation certificate

I
e promoter in the apartment buyer's

I law, one cannot be allowed to take advantage

rgly', this grace period of 120 days cannot bc.

HARERA
M GURUGRAM

just to evade the liability wards timely delivery of subject unit and to

deprive the allottee of his t accruing after delay in possession. This is

allowed to the promoter a1

Admissibility of refund

complainants are seeking : nd the amount paid by them at the rate of

180/0. However, the allo intend to withdraw from the project and are

seeking refund of the amo

with interest at prescribed

paid by them in respect of the subject unit

te as provided under rule 15 ofthe rules. Rule

15 has been reproduced as

Rule 15. Prescribed rate interest- [Proviso to section 12, section 78 and

matter of fact, the promo

sub-section (4) and (7) of section 791

Page 31 of37
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(1) For the
and (7) of
State B0nk

lending

time to
36. The legislature in

provision of rule L5

interest. The rate

reasonable and if the said

ensure uniform practice

5/- Consequently, as

https://sbi.co.in,

date i.e., 29.07.202

will be marginal

38. The definition of

provides that the

promoter, in case o

promoter shall be

section is reprodu

"(za) "interest"
allottee, as the case
Explanation. -For0 therateof

of default,
be liable to
the interest
date the

(ii)

the amount and in

Page 32 of 37
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to section 1-2; section 1_B; and sub-sections (4)
"interest at the rate prescribed" shatt be the
marginal cost of lending rate +20fi.:

lse the state Bonk of lndia marginal cost of
is not in use, it shall be replaced by such

lend
tfor,

which the State Bank of India may fix from
to the general public.

in the subordinate legislation under the

of th has determined the prescribed rate of

of in by the legislature, is

to award the interest, it will

Bank of India i.e.,

in short, MCLRJ as on

rate of interest

section 2(za) of the Act

le from the allottee by the

of interest which the

of payable by the promoter or the

of this
ble from allottee by the promoter, in case

to the rate

, in case ofdefault. The relevant

interest which the promoter shall
default;
to the ollottee shall be from the

the or any part thereof till the date
thereon is refunded, and the

tn case
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39. 0n consideration of

made by both the

the authority is

As far as grace peri

quoted above. Th

37.08.20L4.

40. Keeping in view th

from the project

promoter in respect

complete or inabili

terms of agreem

therein, the

41. The due date of

table above is

42.

Ranjana Bhanot V/S M/s

Page 33 of 37
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to the promoter shall be from the date
to the promoter till the date it is paid;"

ES

ed

ed ents available on record and submissions

contravention of provisions of the Act,

section 11[a)(a) ofthe Act

e respondent is in contravention of the

handing over possession by the due date

as per the agreement. By ofclause 15[aJ ofthe agreement executed

between the parties on e possession of the subject

apartment was to be deli time i.e., by 31.08.201.4.

disallowed for the reasons

over possession is

wish to withdraw

amount received by the

n failure of the promoter to

in accordance with the

the date specified

ofthe Act of2016.

ent for sale as mentioned in the

the date of filing of the co

Except for complaint no. 2079 case titled as Mohit Bhanot and

Promoter & Developers Private
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Limited the occupation r

respondent/promoter. De

73.02.2020 in above menti

offer the possession.

43. The occupation certificateT

unit is situated has still nc

The authority is of the vier

*HARERA
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Limited the occupation

endlessly for taking

paid a considerabl

observed by Hon'b

Ltd. Vs. Abhishek

on 11.07.2027

,... I ne

con they be

44. Further, the Hon

Promoters and

(supra) reiterated

Vs Union of India &

25. The

Complaint No. 11.19 0F 2018
and others

has yet not been obtained by the

receipt of occupation certificate dated

the respondent/promoter had failed to

pletion certificate of the project where the

ottained by the respondent/promoter.

cannot be expected to wait

tted unit and for which they have

e consideration and as

Grace Realtech Pvt.

785 of 2019, decided

as on date, which

cannot be made to
allotted to them, nor

1- of the project......."

the cases of Newtech

clearly amounts
wait indefnitely

right
Section 18(1)(
contingencies

consciously

Vs State of U.P. and Ors.

t/s Sana Private Limited & other

t)o as under: -

allottee to seek refund referred llnder
19(4) of the Act is not dependent on any19(4) of the Act is not dependent on any

thereof. It qppears that the legislature has
t ofrefund on demand as an unconditional
if the promoter fails to give possession ofabsolute right

and
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of the

45. The promoter is

functions under the

regulations made there

under section 11[4)

give possession of

sale or duly com

promoter is liable

project, without p

amount received by

may be prescribed.

46. Accordingly, the no

11(a)(a) read with

is established. As su

amount paid by

fthe State Bank of

applicable as on

Real Estate

terms of the

allottee/home
amount on

Government
Act with the
the project, he

handing over

Complaint No. 1,11,9 OF 20LB

and others

within the time stipulated under the
of unforeseen events or stay orders

is in either way not attributable to the
is under an obligotion to refund the
at the rate prescribed by the State

in the manner provided under the
allottee does not wish to withdraw from
for interest for the period of delay till

the rate prescribed."

obligations, responsibilities, and

Act of 20\6, or the rules and

as per agreement for sale

to complete or unable to

of agreement for

Accordingly, the

withdraw from the

available, to return the

with interest at such rate as

contained in section

art of the respondent

, the plainants are entitled to refund ofthe entire

at

dia

+2

bed rate of interest i.e., @ 9.80% p.a.

cost of lending rate [MCLI1)

under rule 15 of the Haryana

Rules, 2017 from the date of

Page 35 of 137
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esc
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each payment till

timelines provided

G. II Co

The complainants

Hon'ble Supreme

titled as M/s

compensation & li

which is to be decid

quantum of co

adjudicating offi

72. The adjudi

complaints in

complainants are

the relief of litigatio

Directions of the

Hence, the autho

directions under

H.

48,

Up & Ors. (supra , has

tion

by

cast upon the prom

under section 34(fJ:

The responden pro

Complaint No. 1119 0F 2018
and others

of refund of the amount within the

rule [6 of the Haryana Rules 2Ol7 ibid.

mentioned relief w.r.t. compensation.

in civil appeal nos.6745-6749 of 2021

and Developers Pvt. Ltd. V/s State of

allottee is entitled to claim

sections 72,14,78 and section 19

cer as per section TL and the

be adjudged by the

mentioned in section

n to deal with the

Therefore, the

officer for seeking

issues the following

pliance of obligations

on entrusted to the authoritv

is to refund the amount received

interest at the rate of 9.80o/o

on

ter

by it from the m ts along
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p.a. as p

(Regulation

payment till th

ii. A period of 90

directions giv

would follow

This decision shall

this order.

The complaints

placed on the case

individual cases.

Files be consigned

49.

50.

51.

v.l-2, -
(Viiay Kffiar Goyd

Member
Haryana

Dated:29.07.2022

Complaint No. 1119 OF 2018
and others

rule 15 of the Haryana Real Estate

ent) Rules, 2017 from the date of each

ofrefund ofthe deposited amount.

en to the respondent to comply with the

and failing which legal consequences

to cases mentioned in para 3 of

copies of this order

be separate decrees

Chairman
Gurugram

be

in

Wl/A-..-<
K.K. Khandelwal)
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