
ffi HARER .

#- eunuennur
BEFORE THE HARYA

AUTHO

1. Meeta Vij
2. Shuchita Vij

Both RR/o: - A-1/20,3.d floo
New Delhi- 110029

1. M/s Raheja Developers Limi
Regd. office: W4D, 204 /5,
Avenue, Sainik l.'arma, New

2.lclcl Bank Limited
Regd. Office at: - Landmark,
Vadodara 390007, Green
Also, At: - ICICI Bank Tower,
Complex, Mumbai- 400051

CORAM:
Dr. K.K Khandelwal
Shri Vijay Kumar Goyal

APPEARANCE:
Sh. Gectansh Nagpal
Sh. Udayan Yadav
Sh. Yash Sharma
Sh. Dharmender Sehrawat

1. The present complaint

complainants/allottees un

and DevelopmentJ Act, 20
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Complaint No. 7646 ol 2027

REAL ESTATE REGULATORY
, GURUGRAM

Complaint no. :

First date of hearing:
Date of decision :

1646 of 2O2l
22.O4.2021
72.07.2022

Safdarjung Enclave,

Versus

Complainants

eshav Kunj, Western
lhi- 110062

ce Curse Circle,
New Delhi

dra- Kurla
Respondents

Chairman
Member

Advocate lor the complainants

A.11 of the respondcnt no. .l

Advocate for the respondent no. 2

ORDER

ted 26.03.2021 has been filed bv the

er section 31 ofthe Real Estate (Regulation

Iin short, the Act) read with rule 2[] of the
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Lort, the RulesJ for

inter alia prescril

rligations, respons

:t or the Rules and

rr the agreement f<

Init and project r

re particulars of t

rount paid by the

ssession, delay pr

rular form:

biliri

r (Re,

viola

on and

e promo

d functir

s made t

uted rnfe

the det

ts, date

, have I

)evelopment) Rules, 2017 fu

11(a)[a) of the Act wherein i

:er shall be responsible for al

ns under the provision of thr

rere under or to the allottee a:

r se.

lils of sale consideration, the

of proposed handing over the

,een detailed in the following

on
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S N. Particulars Detai s

1. Name of the lrojec "Rahe

Gurug

a Revanta", Sector 78,
ram, Ilaryana

2 Project area 18.72 3 acres

.1 Nature of the proje :t Residt ntial group housing colony

4 DTCP licens

validity statu
3 no.
j

AI d 49 of
upto:

2011 dated 01.06.2011 valid
i"1.05.2021

5 Name of licer see Sh. Ra

4 Othe

Chander, Ram Sawroop and

6 Date of
building p

al
lan

prova

s (revi
rf

)

24.04.

[As pe

planni

017

information obtained by the
g branch I
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Date of
clearances (

37.07.2077

[As per information obtained by the
planning branchl

Registered vide no. 32 of 201,7
dated 04.08.2017

RERA

up to
37.07.2022

5 Years from the date of revised

5, 1Oth floor, Tower/block- C

32 of the complaint)

the complaintJ

of the complaint)

Date of

the complaintJ

That

(48)

Seller shall sincerely endeavor
possession of the Unit to the

within thirgt-six (36)
in respect of 'TAPAS'

t Floors and forty eight
in respect of'SURYA

from the date of the
the Agreement to sell
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la. lnnna Registeredf

I lregistered

I Environment Clearance

1 1. Unit area admeasuring 2813.310 sq. ft.

Allotment letter Not annexed

13. 
I 
Date of execurio[r of
agreement to sell I

memorandum
understanding

l,t leossessionr,,'" I
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and after providing of necessary
infrastructure specially road sewer &
water in the sector by the Government,
but subject to force majeure conditions
or any Government/ Regulatory
authori\)'s action, inaction or omission
and reasons beyond the control of the
Seller. However, the seller shall be
entitled for compensation free grace
period of six (6) months in case the

"uction is not completed within
time period mentioned above.
seller on obtaining certificate for

and use by the Competent
shall hand over the [Jnit to

for this occupation and
to the Purchaser having

all the terms and
application form &
In the event of his
and /or occupy and

30 days from the date of
in writing by the seller, then

lie at his/her risk and

Rs.7/- per sq. ft of the

entire period of such

no.42 of the complaintl

Grace peri

clause 4.2 of the agreement
the possession ofthe allotted

supposed to be offered
a stipulated timeframe of 48
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plus 6 months of grace
period. It is a matter of fact that the
respondent has not completed the
project in which the allotted unit is
situated and has not obtained the
occupation certificate by September
2018. As per agreement to sell, the
construction of the project is to be
completed by September Z0lB

is not completed till date.

, in the present case
grace period of 6 months is

Due date of

nths from the date of
sell i.e., 12.09.2074

Birsic sal

agreement

dated 12.09

T,ctal sale

dated 28.

no. 20 ofthe

3,r3,946/-

Arnount ,s4,sel./-

applicant ledger dated
18 page no. 20 of the
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as per article 3.1

21,. I Payment plan Flexi Payment plan
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Fact of the co

The complainan

complaint: -

I. That the

business

delivering ho

standards

and

promise to

completed and

the agreement.

That the respo

team is

Complaint No. 1.646 of 2021

submissions in the

as a very ethical

its commitments in

per promised quality

ent while launching

always commit and

home would be

them in the time agreed initially in

"ICICI through its home search

2 and dealing in offering

home buyers including in

ent

AS

ts/r

[As per applicant ledger dated
28.12.20'J,8 page no. 20 of the
complaintl

Not received

Not offered

Delay in

of filing co

26.03.202t

2years and 14 days

inventories of

ent

Page 6 of 36
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l'o

Occupation certifficate

/Completion certiflcate
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NCR. The company al

home buyers. ICICI.

I II. That the respondent/

in today's scenario I

housing projects in I

any dwelling unit is

agreed timeline and

would see while pur

therefore used this t

consumers, in its m

warranted to the co

delivered within the

Burj Khalifa fame, of

and reliable commitm

The complainants hav

explained by respond

"Raheja Revanta" an

floor, Tower- C, i

approximately 2813

in Village- Shikolpu

together with th

impartible interest

complex, with the ri

thesaid housingcom

IV.

complaint No. 7646 of 2027

facilitates loans for the identified units ro

romoter is very well aware of the fact that

king at the status of the construction of

ia, especially in NCR, the key factor to sell

e delivery of completed house within the

at is the prime factor which a consumer

asing his/her dream home. Respondent,

l, which is directly connected to emotions of

keting plan and always represented and

sumers that their dream home would be

timelines having engaged Arba Tec of

bai and thus consumer is receiving better

nts.

submitted that relying upon the promoter,

t no. 2 also, theyapplied in housing project

were allotted apartment no. C-105, 1Oth

Surya 'l'ower having a carpet area of

sq. ft. with an exclusive right to use, located

Sector-78, Tehsil & District Gurugram,

proportionate undivided, unidentified,

n the land underneath the said housing

t to use the common areas and facilities in

ex vide apartment buyers' agreement dated
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74.09.20L4. It is fu

apartment was of

apartment allotee/

paynlent of Rs.2,39,6

the builder dated27.L

the same was being

favourably loaded co

the construction link

builder when the

completion in the ne

That as per the apa

respondent no. t had

physical possession

months from the da

expired in August 201

has apparently mad

earned money along

account on the basi

respondent has alrea

the construction link

respondent no. t has

affirmed on various a

That the respondvt.

understanding dated 1,6.09.2020

Page 8 oi 36
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er submitted that the sale price of the

50,19,423/- including taxes, payable by rhe

mplainant. The complainants made a

,1.74/- as per the ledger account issued by

.2020. and paid 95% costs by July,2016 and

njoyed by the builder under a highly self

truction linked plan. It is vital to state that

d plan was mischievously designed by the

ty of the construction is way apart from

2 years also.

ent buyer's agreement clause 4.2, the

romised the complainants to handover the

the dwelling apartment/unit by with 48

of builder buyer agreement. The same

. It is further submitted that the respondent

the complainants part away with hard-

th burdening them with a defunct loan

of false promises and admittedly, the

y received over 95%o of the amount as per

payment schedule. On the contrary, the

iled on all its commitments and promises

m ents.

t entered into a memorandum of

"MoU" with the complainants
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facilitating an arrang

were not required

possession. However,

same and ICICI Bank

the complainants, le

financial score for fu

been finishing the co

VII. Further, as per clause

terminating the build

was subject to an

with the refund of th

the said unit. The p

VIII.

terms & conditions of

At this juncture, it is

approached the comp

issue of buy-back to

mischievous attempt

builder has conscious

complainants and th

present day.

IX. The complainants ha

the builder admits t

specific loan for the

respondents. Accord
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ent of Pre-EM I scheme wherein the buyers

o pay any EMl/interest till the date of

the builder has admittedlv defaulted in the

as been intimidating, freezing accounts of

ng to loss in CIBIL score, destroying the

er financial and other activities and has

plainants.

of the MoU, the buyer was at the liberty of

r buyer agreement at the end of3 years and

red premium of l{s.1400/- pr. sq. ft along

entire amounts which has been invested in

liarity of the present case comes from the

he Mol.l,

mperative to highlight that the builder has

inant, at numerous occasions, to settle the

egotiate the buyback offer but which was a

it again which makes it amply that the

entered into the buy-back scheme with the

same cannot be denied or disputes in the

submittcd that as per clause 6 of the MotJ,

the special scheme and arrangement of'

which brings out the nexus between the

y, the builder was required to pay Pre-EMI
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interest upto 36 mo

buyer agreement an

continue the paymen

of buy-back MoU, whi

clearly sets out the d

the agreement.

The respondent has

complainants by indu

called project Rah

Gurugram and indu

which is at their co

cautiously induced th

that money to his o

cost in connivance wi

the unit or the buy-ba

xt. That the complainan

telephonically as we

regularization of the

pre-EMI and met wi

and completed all th

respondents but desp

did not give any sati

lingered the on one p text or the other.
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ths from date of execution of the builder

thereafter, the respondent no. 1 was to

of Pre-EMI as per the terms and agreement

were not paid. 'l'he loan account statement

faults on part of the builder in adhering to

n cheated and played fraud upon the

ing them in booking the apartment in the so-

Revanta at Village-Shilokpur, Sector- 78,

g them to secure a loan from ICICI bank

It can be observed that the builder has

complainants for a loan and there directed

account, enjoyed the entire amount at a low

respondent no. 2 and refused to provide

scheme which was mutually agreed.

several times requested the respondents

as personal visits at the officc for the

CICI loan account on account of default in

the officials of respondents in this regard

requisite formalities as required by the

that the officials of respondent company

ctory reply to the complainants and the
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XII. The complainants

actions of the build

payment made to

financial loan from

and interest.

XIII. l'hat the builder by

advertisement, ther

the status of proj

wrongfully induced

earned money in

dishonest intention

them and in this p

which is purely a

played a fraud upon

amount in favour o

without reaching th

milestone of constru

C.

4.

Relief sought by the com

The complainants have so

i. I'o clirect the builder

buyer agreement an

ll. To direct the buitder

complainant along

of the MoU and the

Complaint No. 7646 of 2021,

ve further submitted that the compelling

r has coerced them to seek refund of the

ds the purchase of the unit along with

ICI bank and all applicable charges, costs,

roviding bad planning false and labricated

y, concealing true and material facts about

and mandatory regulatory compliances,

the complainants to deposit their hard-

eir so-called upcoming project, with sole

cheat them and cause wrongful loss to

cess the respondents gained wrongfully,

minal act. That the respondent has also

ICICI bank which was facilitating the loan

the buyer and taking untimely payments

right stage of progress concealing lot in the

lai nants:

t following relief(s).

o comply with the provisions of the builder

the'MoU.

o pay the premium of Rs.1400/- sq. ft. to the

th interests, costs, in view of the provisions

eenrent to sell.
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iii.

ffiHARER
*&, eunuennH,r

To direct the

including any

builder.

lv. To direct the builde

Rs.2,39,69,1.74/- rec

consideration to

interest rates in ac

To hold the build

compliance of builde

sch eme.

5. On the date of

respondent/promoter

committed in relation

not to plead guilty.

'fhough, respondent no. 2,

not file any written repl

regard.

Reply by the respondent

The respondent no. 1 c

grounds: -

i. That the complainan

2813.31sq. ft. in 'Rah

vide application form

6.

D.

7.

dated 12.09.2014 i

P age 12 of 36

build r to clear

inte accrued

Complaint No. 1646 of 2021

all dues as per the agreements

due to default on part of the

he

o

to

to provide refund of the entire amount i.e.,

ived over the period of time as part of the

the flat along with applicable compound

dance with the agreement to sell.

r and respondent no. 2 guilty of non-

buyer agreement, MoU, and the subvention

ng, the authority explained to the

alleged to have been

Act to plead guilty or

e contraventions asn

s on 11[4] [a) ofthe

ut in appearance through its counsel but did

despite ample opportunity given in this

,l

tested the complaint on the following

booked a flat no. C- 105, admeasuring

ja Revanta', Sector 78, Gurugram, Haryana

ted 03.09.2014. The respondent vide letter

ed provisional allotment letter to the
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complainant. Furthe

applicable to the pr

provisions are mad

authority, Neverthel

later stage of the case

tower C in "Raheja R

agreement to sell was

parties are bound by

is registered under th

of 2017 dated 04.08.2

That the respondent/

a provisional allotme

to sell with respect to

enactment of the Act,

act cannot be applied

iii. That the construction

complainants is loca

hand over the

subject to their

amount and on avai

road and laying pro

water, sewer, electri

agreement to sell.

lt.

Complaint No. 1646 of 2021

the provisions of the Act of 2016 are not

nt and the submissions based on the said

only with the intention to mislead this

, it is clarified to avoid complications at the

t the complainants booked unit C-105, in

ta" on 03.09.14. It is submitred that thc

xecuted prior to Act of 2016, and hence, the

e terms of the agreement. The said project

provision of this Act vide registration no. 32

17.

romotervide letter dated 12.09.2014 issued

t letter to the complainants. The agreement

e said allotted floor was done prior to the

016 and the provisions laid down in the said

spectively.

f the tower in which the unit allotted to the

is B0% complete and the respondent shall

on of the same to them after its completion

ng the payment of the due installmcnts

lity o f infrastructu re facilities such as secto r

ding basic external infrastructure such as

ty etc. as per ternts of the application and

l)age 13 ol 36
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iv. That the complaint i

agreement contains

dispute resolution m

event of any dispute i.

That the complainan

clean hands and has

material facts in the p

filed maliciously wi

sheer abuse ofthe pr

follows:

That the respond

having immense g

loving persons an

customers. The

several prestigio

Atharva', and '

large number of

taken possession

formed which are

allottees ofthe res

That the project

making, a passion

many firsts and is

Complaint No. 7646 of 2021

not maintainable for the reason that

arbitration clause which refers to

anism to be adopted by the parties in

the

the

the

, clause 14.2 of the buyer's agreement.

have not approached this authority with

ntentionally suppressed and concealed the

esent complaint. The complaints have been

an ulterior motive and it is nothing but a

ss of law. The trr"re and correct facts are as

t/builder is a reputed real estate company

odwill, comprised of law abiding and peace-

has always believed in satisfaction of its

projects such as

ja Vedanta'and

'Raheja Atlantis''Raheja

in most of these projects

pondent has developed and delivered

lies have already shifted after having

d resident welfare associations have been

taking care of the day to day needs of the

ve projects.

Iconic Skyscraper in the

executed project having

in Haryana with highcst

one of the most

tely designed and

e tallest building

Page 14 of 36
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infinity pool and c

a very in-depth

fire, wind tunnel

traffic managem

optimization for

luxury and iconi

project for custom

consultants and

Thorton Tamase

lvorld's best stru

Taipei 101fTaiwa

under constructi

makers of Burj

Emirates palace

o That compatible q

to be able to s

such an iconic pro

4000 residents

possession witho

basic human lif'e b

terms of clean wat

safety, movement

processing and di

aspect in mind thi

Page 15 ol36
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b in India. The scale ofthe project required

entific study and analysis, be it earthquake,

g facade solutions, landscape management,

nt, environment sustainability, services

omer comfort and public heath as well,

elements that together make it a dream

rs and the developer alike. The world's best

ntractors were brought together such as

(USA) who are credited with dispensing

re such as Petronas Towers (Malaysia),

), Kingdom Tower Jeddah (world' tallest

building in Saudi Arabia and Arabtec

Dubai [presently tallest in the worldJ,

u Dhabi etc.

ity infrastructure fexternal) was required

in internal infrastructure and facilities lor

ect requiring facilities and service for over

1200 Cars which cannot be offered for

integration of external infrastructure for

it availability and continuity of services in

r, continued fail safe quality electricity, fire

of fire tenders, lifts, waste and sewerage

osal, traffic management etc. Keeping every

iconic complex was conceived as a mixturc
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of tallest high-ri

bonafide hope an

changes and li

complete its part

time. Every cust

aware and was m

develop external i

sewerage, water,

them. Therefore,

company while h

honest disclosure

of the terms and

That the respo

complainants in

and conditions of

the complainants

part- amount of

pay the remaining

of the unit along

duty, service tax

applicable stage.

That despite the r

the provisions laid

Page 76 of 36
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towers & low-rise apartment blocks with a

beliefthat having realized all the statutory

e, the government will construct and

f roads and basic infrastructure facilities on

er including the complainants was well

e well cautious that the respondent cannot

frastructure as land acquisition for roads,

d electricity supply is beyond the control of

an abundant precaution, the respondent

ging the delay risk on price offered made an

the application form itself in Clause no. 5

nditions.

ent raised payment demands from the

rdance with the mutually agreed terms

otment as well as of the payment plan and

e the payment of the earnest money and

total sale consideration and are bound to

unt towards the total sale consideration

th applicable registration charges, stamp

well as other charges payable at the

ndent lulfilling all its obligations as per

own by law, thc government agencies have
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failed miserably

facilities such as

supply in the se

The development

electricity supply

governmental au

control ofthe

on account of

governmental a

paid all the

Development Ch

However, ye! n

sector roads inclu

and sewage whi

parallelly have no

of the project site

the latest pictures

it shows no d

Gurugram. There

in the surroundi

single sector roa

HUDA/GMDA/H

. That the responde

information abou the status

l>age 77 ol36
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provide essential basic infrastructu re

oads, sewerage line, water, and electricity

r where the said project is being developed.

f roads, sewerage, Iaying down of water and

nes has to be undertaken by the concerned

orities and is not within the power and

ndent. The respondent cannot be held Iiable

non-performance by the concerned

orities. The respondent company has even

uisite amounts including the External

es (EDCJ to the concerned authorities.

infrastructure facilities like 60-meter

24-meter-wide road connectivity, water

were supposed to be developed by IIUDA

been developed.'f he picture/google imagcs

en the project was launched along with

f the project site and the area surrounding

lopment of sector roads on sector 78,

no infrastructure activities /development

area of the project-in-question. Not even a

or services have been put in place by

till date.

t had also filed RTI application for seeking

of basic services such as road,
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sewerage,

application

received re

external i

concerned

blamed in

authorities.

o That

passlng

and vi

responde

relocate

such HT

the ov

building

approved

that such

Zoning P

over the

as the co

ter,

da

ly fro

Complaint No. 1646 of 2021

and electricity. the copy of the said RTI

22.05.2018. Thereafter, the respondent

HSVP wherein it is clearly stated that no

OV

1y

re facilities have been laid down by the

ental agencies. The respondent can't be

er on account of inaction of government

High Tension [HT] cables lines were

project site which were clearly shown

zoning plan dated 06.06.2011. The

red to get these HT lines removed and

by th

Li e been put underground in the revised

ect

lair

Th that two 66 KV HT lines were passing

was intimated to all the allottees as well

The respondent had requested to M/s

r shifting of the 66 KV S/C Gurgaon to

e

nes.

ead

j

KEI Indu

Page 18 of 36
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ft[Q..,

Manesar Line

Gurgaon vide le

than one year i

shifting of both

Manesar that

S/C;D/C1200

Gurgaon - M

Manesar line h

power cable in

was executed

been comple

Manesar Line

. The responden

complex is cons

prospective bu

such time when

place, concurre

Fire Safety Act,

advised and

refuge area in

to which the r

Page 19 of 36
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from overhead to underground project

er dated 01.10.2013. The HVPNL took more

giving the approvals and commissioning ol

e 66KV HT Lines. It was certified by HVI,NL

e work of construction for laying of 66 KV

. mm. XLPE Cable (Aluminium) of 66 KV S/C

esar line and 66 KV D/C Badshahpur -

been converted into 66 KV underground

e land of the respondent's project which

ccessfully by M/s KEI Industries Ltd has

successfully and 66 KV D/C Badshahpur -

commissioned on 29.03.201 5.

has done its level best to ensure that the

cted in the best interest and safety of the

rs. It is pertinent to mention that during

I such procedure and process were taking

y some amendments took place in Haryana

009 due to which it was further tcchnically

dated to have additional service floors/fire

high-rise tower as additional safety norms,

ondent complied in letter and spirit. After
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revision of zoni

of building pl

left-over area

built and sho

/original buildi

revision of buil

1,4.01.2016 to

project layout

the DTCP, Hary

conformity wi

That GMDA, o

dated 03.12.20

that the land o

acquired and

wrote on

development A

of the infrastru

possession can

authorities hav

Complaint No. 1,646 of 2021

plan, the respondent applied for revision

incorporating all the advised changes and

e to overhead HT wires which was to be

as to be shower and presented in first

g and marketing plan. The application for

ing plans was made vide application dated

TCP, Haryana as per initiated committed

d design only. Pursuant to such application

was pleased to revise the building plan in

revised Zoning Plan.

ce of Engineer-Vl, Gurugram vide letter

has intimated to the respondent company

sector dividing road 77 /78 has not been

wer line has not been laid. The prorrroter

I occasions to the Gurugram Metropolitan

ority (GMDA) to expedite the provisioning

e facilities at the said project site so that

handed over to the allottees. However, the

paid no heed to or request till date.

Page 20 oi 36
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o. Copies of all the relevant

record. Their authenticity

decided on the basis of th

made by the parties.

furisdiction of the autho

The authority has comple

to adjudicate the present

E.l Territorial ju

As per notification no. 1/

Town and Country Planni

Ilaryana Real Estate Re

Gurugram district for all

question is situated withi

Therefore, this authority

with the present complain

E.ll Subject-matter i

tl. Section 11[a)(a) of the A

responsible to the allottee

reproduced as hereunder:

Section 77

(4) The promoter sholl-

(o) be responsible for a
under the provisions of
thereunder or to the ol

E.

9.

10.

the ossociation of oll

Page 2l of 36
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ents have been filed and placed on the

not in dispute. Hence, the complaint can be

undisputed documents and submissions

territorial and subject matter jurisdiction

mplaint for the reasons given below.

2/2077-lTCP dated L4.1,2.20L7 issued by

g Department, Haryana the jurisdiction of

atory Authority, Gurugram shall be entire

oses. In the present case, the pro.lect in

the planning area of Gurugram district.

as complete territorial jurisdiction to deal

2016 provides that the promoter shall be

iSs per agreement for sale. Section 1 1(+) [a)

obligotions, responsibilities and functions
is Act or the rules and regulations made

ttees os per the ogreement for sole, or to
os the case moy be, till the conveyance
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of oll the apartments,
ollottees, or the com
competent authority,

Section 34-Functions

34[fl of the Act
cast upon the
under this Act ond the

t2. So, in view ofthe provisio

complete jurisdiction

compliance of obligations

which is to be decided b

complainants at a later s

13. Further, the authorify has

and to grant a relief of r

judgement passed by the

and Developers Private

(1) RCR (Civil),357 and re

Limited & other Vs Union

2020 decided on 12.05.2

"86. From the scheme
been mode and toking
the regulatory au
out is that although
'refu nd',' interest','pe
Sections 18 and 19 cleo
the amount, and i
of interest for deloyed
thereon, it is the reg
exomine and determine
when it comes to o
compensation and inte
the adjudicoting offi
keeping in view the col
72 of the Act. if the ad.
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or buildings, os the case may be, to the
areos to the associotion of allottees or the

the case may be;

the Authority:

to ensure compliance of the obligotions
the ollottees and the reol estate agents

les and regulations mode thereunder.
of the Act quoted above, the authority has

decide the complaint regarding non-

y the promoter leaving aside compensation

the adjudicating officer if pursued by the

no hitch in proceeding with the complaint

in the present matter in view of the

on'ble Apex Court in Newtech Promoters

ited Vs State of U.P. and Ors. 2021-2022

rated in case of M/s Sana Realtors Private

of India & others SLP (Civil) No. 13005 of

Zwherein it has been laid down as under:

the Act of which a detoiled reference hos
of power of adjudication delineoted with

ond odjudicating officer, what ftnally culls
Act indicotes the distinct expressions like

and 'compensation', a conjoint reoding of
manifests thot when it comes co refund of

on the refund amount, or directing payment
ivery of possession, or penalty ond interest

latory authority which hos the power to
outcome of o complaint. At the some time,

estion of seeking the relief of adjudging
thereon under Sections 12, 14, 1B and 19,

exclusively has the power to determine,
reading of Section 71 read with Section

dicotion under Sections 12, 14, 18 ond 19
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other than compen
odjudicoting officer as
the ambit and scope
officer under Section 7

the Act 2016."

t4. Hence, in view of the a

Supreme Court in the

jurisdiction to entertain a

interest on the refund am

Findings on the objectio

F.l Objection regardi
agreement executed

15. Objection raised the

jurisdiction to go into the

se in accordance with the

parties and no agreement

the Act or the said rul

authority is of the view

construed, that all previo

into force of the Act. The

agreement have to be rea

the Act has provid

provisions/situation in a

will be dealt with in accor

of coming into force of th

F.

the Act save the provisions

Page 23 ol 36
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tion as envisoged, if extended to the
tyed thag in our view, moy intend to expond

powers ond functions of the odjudicoting
and that would be agoinst the mandote of

oritative pronouncement of the Hon'ble

mentioned above, the authority has the

mplaint seeking refund of the amount and

nt.

raised by the respondent no, 1

jurisdiction of authority w.r.t. buyer's
rior to coming into force of the Act.
dent that the authority is deprived of the

terpretation of, or rights of the parties inter-

at buyer's agreement executed between the

r sale as referred to under the provisions ol

has been executed inter se parties. 'fhe

the Act nowhere provides, nor can be so

agreements will be re-written after coming

fore, the provisions of the Act, rules and

and interpreted harmoniously. llowever, if

lor dealing with certain specific

fic/particular manner, then that situation

ce with the Act and the rules after the date

Act and the rules. Numerous provisions of

f the agreements made between the buyers
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" 119.

and sellers. The said co

judgment of Neelkamal

others. (W.P 2737 of 201

u nder:

Under the provisio
possession would
ogreement for sole

0re not retrospecti
a retroactive or qu

Complaint No. 1646 of 2021

ention has been upheld in the landmark

Suburban Pvt. Ltd. Vs. IlOt and

in noture. They moy to some extent be hoving
retrooctive effect but then on that ground the

19 titled as Magic Eye Developer Pvt. Ltd.

order dated 17.12.2019 the Haryana Real

J decided on 06.12.2017 which provides as

of Section 18, the deloy in honding over the
counted from the date mentioned in the

ntered into by the promoter and the allottee
prior to its n under REM. Under the provisions of RERA,

a facility to revise the date of completion ofthe promoter is g
project ond declare
contemplote rewriti
the promoter......

same under Section 4. The RERA does not
of contract between the flat purchoser and

122. We have olready d thot above stoted provisions of the RERA

volidity of the
Parlioment is

sions of RERA cannot be challenged. The
petent enough to legislate low having

retrospective or r ctive effect. A low can be even framed to affect
subsisting / existing contractuol rights between the porties in the

We do not hove any doubt in our mind thot thelarger public inte
RI|RA hos been fra in the lorger public interest ofter o thorough

made ot the highest level by the Stondingstudy ond discussi
Committee and Sel
reports."

t Committee, which submitted its detoiled

16. Also, in appeal no. 173 of

Vs. Ishwer Singh Dahiya,l

Estate Appellate Tribunal observed-

Thus, keeping in our aforesaid discussion, we ore of the
considered opinion
retrooctive to some

thot the provisions of the Act are quasi
t in operation ond will be opplicoble to the

llence in case of de in the offer/delivery of possession as per the
t.erms and cond iti of the agreement for sale the allottee sholl be
entitled to the in 'delayed possession chorges on the
reosonable rote of i os provided in Rule 15 of the rules and
one sided, unfoir ond
in the ogreement for

nreasonable rate of compensation mentioned
le is liable to be ignored."

l'age 24 of 36
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17. The agreements are sacr

which have been abrogat

agreements have been ex

Ieft to the allottee to neg

Therefore, the authority i

various heads shall be pa

of the agreement subj

accordance with the plan

departments/competent

any other Act, rules, statut

and are not unreasonable

F.ll Obiection regard
which refers to th
agreement

The agreement to sell ent

contains a clause 14.2

parties. The clause reads

"All or any disputes
terms of this Ap
including the i
respective rights and
orbitration. The a rbi
Ar b itration ond Co nci I i
modifications thereof
proceedings shall be he
arbitrator who shall be
there is no consensus
be referred to the
proceeding, reference
including ony award,
Gurgaon os well as of

18.

Complaint No. 1646 of 202.1

except for the provisionssanct save and

by the Act itself. Further, it is noted that the

in the manner that there is no scope

tiate any of the clauses contained therein.

of the view that the charges payable under

ble as per the agreed terms and conditions

to the condition that the same are in

/permissions approved by the respective

thorities and are not in contravention of

instructions, directions issued thereunder

r exorbitant in nature.

agreements contains an arbitration clause
dispute resolution system mentioned in

into between the two side on 12.09.2014

lating to dispute resolution between the

under: -

out or touching upon in relation to the
t/Agreement to Sell/ Conveyance Deed

ion and validity of the terms thereof and the
ons ofthe porties shall be settled through

tion proceedings shqll be governed by the
on Act, 1996 or ony statutory amendments/

the time being in force. The arbinotion
at the olfrce of the seller in New Delhi hy o sole
ppointed by mutual consent of the porties. ll'

appointment of the Arbitrotor, the motter will
rned court for the some. In case of any

touching upon the orbitrator subject
territoriol jurisdiction of the Courts sholl be

njob ond lloryana High Court ot Chandigarh".

I'}age 25 ol36
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19. The authority is of the o

cannot be fettered by th

buyer's agreement as it
jurisdiction of civil co

purview of this authority,

the intention to render s

clear. Also, section BB of th

be in addition to and not

law for the time being in f
catena of judgments of

in National Seeds

Anr. (2012) 2 SCC 506,

provided under the Consu

in derogation of the othe

would not be bound to refe

between the parties had

same analogy the presen

to take away the jurisdicti

Further, inAftab Singh

Consumer cqse no, 707

Consumer Disputes Red

held that the arbitrati

complainants and builders

consumer. The relevant

"49. Support to the obove
enacted Reol Estote (Reg
"the Reol Estate Act").

"79. Bor of jurisdic
entertoin any suit or

20.

Complaint No. 1646 of 20 21

inion that the jurisdiction of the authority

existence of an arbitration clause in the

be noted that section 79 ofthe Act bars the

about any matter which falls within the

r the Real Estate Appellate Tribunal. Thus,

ch disputes as non-arbitrable seems to be

Act says that the provisions ofthis Act shall

derogation of the provisions of any other

rce. Further, the authority puts reliance on

e Hon'ble Supreme Court, particularly

Limited v. M. Madhusudhon Reddy &

erein it has been held that the remedies

er Protection Act are in addition to and not

laws in force, consequently the authority

parties to arbitration even if the agreement

arbitration clause. Therefore, by applying

of arbitration clause could not be construed

of the authority.

ors. v. Emqar MGF Lqnd Ltd and ors.,

2015 decided on 73.07.2077, rhe National

sal Commission, New Delhi (NCDRCJ has

n clause in agreements between the

could not circumscribe the jurisdiction of a

are reproduced below:

is also lent by Section 79 of the recently
tion ond Development) Act,2016 (for short

on 79 of the said Act reads as follows: -

- No civil court sholl hove jurisdiction to
ing in respect of ony matter which

adjudicating officer or the Appellotethe Authority or

Page 26 of 36
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Tribunol is em
no injunction shall
in respect of any a
ony power conft

It can thus, be seen thot
ofthe Civil Court in
Authority, estoblished u
Adjudicoting Officer, o
Reol Estate Appellant Tri
Estate Act, is em
dictum of the Hon'ble S
m0 tte rs/d i sputes, w h ic h
empowered to decide, ore
Agreement between the
ore simillr to the disputes

56. Consequently, we u
Builder ond hold thot an
Agreements between
circumscribe the jurisd i
amendments made to

21. While considering the is

consumer forum/commis

clause in the builder buye

case titled as M/s Emaar

petition no. 2629-30/2

2017 decided on 1O.12.2

NCDRC and as provided in

law declared by the Supre

the territory of India and

aforesaid view. The rele

Supreme (lourt is reprodu

"25. This Court in the se
provisions of Consumer
1996 and loid down that
a special remedy, despi
proceedings before
committed by Consumer
reason for not interjecting

Complaint No. 1646 of 202-1

by or under this Act to determine and
granted by any court or other authority

taken or to be token in pursuonce of
by or under this Act."
said provision expressly ousts the jurisdiction

ofany matter which the Reol Estate Regulotory
er Sub-section (1) of Section 20 or the

nted under Sub-section (1) of Section 71 or the
nol estoblished under Section 43 of the Real

to determine. Hence, in view of the binding
preme Court in A. Ayyaswomy (supro), the

Authorities under the Reol Estate Act ore
-arbitro ble, notwithstonding on Arbitrotion

rties to such motters, which, to o lorge extent,
'olling for resolution under the Consumer Act.

totingly reject the arguments on beholf of the
rbitrotion Clause in the afore-stoted kind of

Comploinants and the Builder cannot
n of a Consumer F'ora, notwithstonding the

8 of the Arbitrotion Act."
of maintainability of a complaint before a

on in the fact of an existing arbitration

agreement, the hon'ble Supreme Court in

MGF Land Ltd. V. Aftab Singh in revision

18 in civil appeal no. 23512-23513 of

18 has upheld the aforesaid judgement of

cle 141 of the Constitution of lndia, the

e Court shall be binding on all courts within

ccordingly, the authority is bound by the

t paras are of the judgement passed by the

below:

of judgments as noticed obove considered the
on Act, 1986 as well as Arbitration Act,

plaint under Consumer Protection Act being
there being an arbitration ogreement the

mer Forum have to go on and no error
orum on rejecting the application. There is
roceedings under Consumer Protection Act on

Page 27 of 36
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the strength an arbitrati
Consumer Protection Act
is a defect in ony goods or
writing made by a compl
the Act. The remedy u
compllint by consumer a
caused by a service p
provided to the consume
noticed above."

22. Therefore, in view of th

provision of the Act, the a

well within their right to

Act such as the Consumer

going in for an arbitration.

this authority has the req

and that the dispute do

necessarily.

G. Findings on the relief so

G.I.

G.I

Direct the builder
buyer agreement
Hold the builder
institution guilty
agreement and MO

A buyer's agreement is

obligation of the parties.

agreement must be draft

to be declared void on ac

present case, the comp

clause particularly in the

unilateral.

L.).

complaint No. 7646 of 202"1

ogreement by Act, 1996. The remedy under
a remedy provided to o consumer when there
rvices. The complaint means any allegation in

nant has also been explained in Section 2(c) of
the Consumer Protection Act is confined to

defined under the Act for defect or deficiencies
er, the cheap ond a quick remedy has been

which is the object ond purpose of the Act as

above judgements and considering the

thority is of the view that complainants are

a special remedy available in a beneficial

rotection Act and RERA Act. 2016 instead of

ence, we have no hesitation in holding that

site jurisdiction to entertain the complaint

not require to e referred to arbitratio n

by the complainant.

comply to the provisions of the builder

i.e., financial
builder buyer

d the MOU.
nd the respondent no. 2

to

be

f non-compliance of the
and the subvention scheme.
vital document that defines rights and

Thus, it is of utmost important that the

fairly. Whereas only specific provisions are

unt of being arbitrary, unjust, or unfair. In

ts have not mentioned any one-sided

complaint that to be declared unfair and

Page 28 of 36
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G.III Direct the builder
co mplainant along
of MOU and the

G,IV.

G.V.

Direct the builder
including interest
Direct the builder
Rs.2,39,69,174/-,
consideration towa
interest rates in a

24. ln the present complaint,

project and are seeking re

subject unit along with in

section 1B[1J of the Act. S

ready reference.

"Section 78: - Return of
18(1). If the promoter fails
on opartment, plot, or bui
(o) in occordonce with the

may be, duly comp
(b) due to discontinuznce

suspenston or revoca
otlter reason,

he shall be liable on
wishes to withdraw from
remedy ovoilable, to
oI that apartment, plot,
at such rote as may
compensotion in the man
Provided thot where on ol
project, he shall be paid,
delay, til I the handing
prescribed."
(Emphasis supplied)

25. As per clause 4.2 of the agr

handing over of possession

4.2 Possession Time
That the Seller shall si
Unit to the purchaser

complainr No. L646 ol 2021

pay the premium of Rs.1400/- sq. ft. to the
interest, costs, in view of the provisions

ment to sell, in toto;
to clear all dues as per the agreements

ed due to default on part of the builder.
provide refund of the entire amount i.e.,
ived over the period of time as part of thc
the flat along with applicable compound

rdance with the agreement to sell
e complainants intend to withdraw from the

rn of the amount paid by them in respect of

est at the prescribed rate as provided under

18(1) of the Act is reproduced below for

t and compensation
complete or is unable to give possession of

ing.'
rms ofthe ogreementfor sale or, as the cose

by the date specified therein; or
his business as a developer on occount of

ofthe registrotion under chis Act or for any

to the ollottees, in cose the ollottee
project, without prejudice to ony other

the amount received by him in respect
as the cose may be, with interest

prescribed in this behalf including
as provided under this Act:

does not intend to withdrow from the
the promoter, interest for every month of
of the possession, ot such rote as moy be

ment to sell dated 12.09.2014 provides for

d is reproduced below:

d Compensation
cerely endeavor to give possession ofthe

thin thirty-six (36) months in respect

Page 29 of 36
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of'TAPAS' lndepend
respect of'SURYA

the Agreement to
inJrastructure specia
Government, but su

Government/ Regul

omission and
However, the seller
grace period of six
not completed withi
seller on obtaining
Competent Authoriti

for this occupation a
complied with all th
form & Agreement'fo
and /or occupy and
allotted within 30 d
by the seller, then the

the Purchaser sholl

ft. of the super area
period of such delay...

26. At the outset, it is relevant

of the agreement where

providing necessary in

sector by the government,

any government/regulato

and reason beyond the co

and incorporation of such

but so heavily loaded in fa

that even a single default

plan may make the poss

allottee and the commitme

t'age 30 of 36
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t Floors and forty eight (48) months in
WER'from the date of the execution of
sell and after providing of necessary
ly road sewer & water in the sector by the

to force majeure conditions or any
tory authority's action, inaction or

beyond the control of the Seller.
be entitled for compensation free

6) months in case the construction is
the time period mentioned above. The
rtificate for occupation and use by the
shall hand over the IJnit to the Purchaser
use and subject to the Purchaser having

terms and conditions of this application
ll. In the event of his failure to take over

the unit provisionally and/or finally
from the dote of intimation in writing
me shall lie ot his/her risk and cost and

liqble to compensotion @ Rs.7/- per sq.

r mo,nth as holding charges for the entire

comment on the preset possession clause

the possession has been subjected to

cture specially road, sewer & water in the

but subject to force majeure conditions or

authority's action, inaction or omission

ol of the seller.'l'he drafting of this clause

nditions are not only vague and uncertain

ur of the promoter and against the allottee

the allottee in making payment as per the

ion clause irrelevant for the purpose of

t date for handing over possession Ioses its
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meaning. The incorporati

the promoter is just to

subject unit and to depriv

in possession. This is just

his dominant position an

agreement and the allott

dotted lines.

27. Due date of handing ov

period: As per clause 4.2

allotted unit was supp

of 48 months plus 6 mon

not complete within the ti

the respondent has not co

is situated and has not ob

2018. However, the fa

circumstances beyond the

incompletion of the proj

period of 6 months is allo

Admissibility of refund

complainants are seeking

prescribed rate interest.

from the project and are

respect of the subject unit

under rule 15 of the rules.

ZB,

Complaint No. 1646 ol 2021

of such a clause in the agreement to sell by

de the liability towards timely delivery of

the allottee of his right accruing after delay

comment as to how the builder has misused

drafted such a mischievous clause in the

is left with no option but to sign on the

r possession and admissibility of grace

the agreement to sell, the possession of the

to be offered within a stipulated timeframe

ofgrace period, in case the construction is

e frame specified. It is a matter of fact that

pleted the project in which the allotted unit

ed the occupation certificate by September

cannot be ignored that there were

ntrol of the respondent which led to delay

Accordingly, in the present case the grace

ng with prescribed rate of interest: 'f he

refund the amount paid by them at the

owever, the allottees intend to withdraw

king refund of the amount paid by them in

th interest at prescribed rate as provided

ule 15 has been reproduced as under:
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Rule 15. Prescribed rate
and sub-section (4) and
(1) For the purpose

sections (4) ond
prescribed" shall
of lending rate +2

Provided that in
lending rate (M
benchmark lend i
from time to time

The legislature in its wisd

provision ofrule 15 ofthe

interest. The rate of in

reasonable and if the said

ensure uniform practice in

30. Consequently, as per

h ttps ;/-lsbrco.i n, the

on date i.e., 1,2.07.2022 is

interest will be marginal

31. On consideration of the cir

based on the findings of th

provisions of rule 28(7),

is in contravention ofthe p

the agreement to sell dat

12.09.20'l 4, the possessio

within a period of 48 mo

agreement which comes o

concerned, the same is

Therefore, the due date of

29.

Complaint No. 1646 of 2021

interest- lProviso to section 72, section 18
bsection (7) of section 191
proviso to section 12; section 18; and suh-
') of section 19, the "interest ot the rote
the State Bank of lndia highest morginal cost

the State Bank of lndio marginol cost of
') is not in use, it shall be replaced by such
rates which the State Bank of Indio moy fix

br lending to the general public.
m in the subordinate legislation under the

es, has determined the prescribed rate of

so determined by the legislature, is

le is followed to award the interest, it will

the cases.

of the State Bank of India i.e.,

al cost of lending rate (in short, MCI.R) as

.7oo/o. Accordingly, the prescribed rate of

t of lending rate +2o/o i.e.,9.7Oo/o.

mstances, the documents, submissions and

authority regarding contraventions as per

e authority is satisfied that the respondent

visions ofthe Act. By virtue ofclause 4.2 of

form executed between the parties on

of the subject unit was to be delivered

ths from the date of execution of buyer's

to be 12.09.2018. As far as grace period is

llowed for thc reasons quoted above.

anding over of possession is 12.03.2019.

Page 32 of 36
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32. Keeping in view the fa

withdraw from the proj

received by the promoter

of the promoter to comple

accordance with the term

the date specified therein.

the Act of 201,6.

33. The due date of possessio

the table above is

on the date of filing of the

34. The occupation certificate

the unit is situated

respondent/promoter. Th

cannot be expected to

allotted unit and for which

the sale consideration an

India in lreo Grqce Rea

civil appeal no. 5785 of 2

".... The occupation

cleorly amounts to
made to wait indefin
to them, nor can they
ofthe project......."

Further in the judgement35.

cases of Newtech Pro rs and Developers

Page 33 ol'36
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that the allottee/complainants wish to

and are demanding return of the amount

respect of the unit with interest on failure

or inability to give possession of the plot in

of agreement for sale or duly completed by

e matter is covered under section 1B(1J of

as per agreement for sale as mentioned in

mplaint.

completion certificate of the project where

as still not been obtained by the

authority is of the view that the allottee

t endlessly for taking possession ol the

he has paid a considerable amount towards

as observed by Hon'ble Supreme Court of

Pvt. Ltd. Vs. Abhishek Khunna & Ors.,

19, decided on 17.01.2021

is not availoble even os on date, which

iency cf service. The ollottees cannot be

for possession of the apartments allotted
bound to take the apartments in Phase 1

f the Hon'ble Supreme Court of India in

Private Limited

the

Vs
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State of U.P. and Ors.

Realtors Private

25. The unqualified right o

Section 18(1)(a) ond
ony contingencies or
legislature hos consc

on unconditionol absol
give possession of the
stipulated under the te

events or stoy orders of
attributable to the ol
obligotion to refund the
prescribed by the State
manner provided under
does not wish to withd
interest for the period o

prescribed."

'Ihe promoter is

functions under

regulations made thereu

under section 11[ )(a). Th

to give possession ofthe

for sale or duly complet

the promoter is liable to th

from the project, without

return the amount receiv

at such rate as may be p

37. Accordingly, the non-com

1 1( ) (a) read with section

(Civil) No.13005 of 202

36.
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supra) reiterated in case of M/s Sana

& other Vs Union of India & others SLP

decided on 12.05.2022. it was observed

the allottee to seek refund referred Llnder
19(4) of the Acc is not dependent on

pulations thereof. lt oppears that the
provided this right ofrefund on demond as
right to the ollottee, if the promoter foils to
rtment, plot or building within the time
ofthe ogreement regordless of unforeseen

e Court/Tribunal, which is in either woy not
'/home buyer, the promoter is under on

mount on demond with interest ot the rote
ment including compensotion in the

Act with the proviso thot if the ollottee

from the project, he shall be entitled for
elay till honding over possession at the rote

respon le for all obligations, responsibilities, and

the pro ions of the Act of 2016, or the rules and

r or to the allottee as per agreentent for sale

promoter has failed to complete or unablc

t in accordance with the terms of agreement

by the date specified therein. Accordingly,

allottee, as the allottee wishes to withdraw

rejudice to any other remedy available, to

by him in respect of the unit with interest

bed.

liance of the mandate contained in section

8(L) ofthe Act on the part ofthe respondent

I']agc 34 ol'36
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H.

38.

is established. As such, th

entire amount paid by hi

9.70o/op.a. (the State Bank

(MCLRI applicable as on d

Haryana Real Estate (Re

the date of each payment

within the timelines provi

Directions of the authori

Hence, the authority here

directions under section

obligations cast upon the

authority under section 34

The respondent/p

amount received by it

the rate of 9.70o/o p.a.

Real Estate (Regula

date ofeach payment

amount.

ll. The respondent/pro

loan paid by the bank

The balance amount

the financial instituti

with interest at the pr

ul.

bed rates.

l)age 35 o1 36

Complaint No. 1646 of 2021

complainants are entitled to refund of the

at the prescribed rate of interest i.e., (O

f India highest marginal cost of lending rate

te +2Vo) as prescribed under rule 15 of the

ation and Development) Rules, 2Ol7 from

ll the actual date of refund of the amount

in rule 16 of the Haryana Rules 2017 ibid.

passes this order and issues the following

37 of the Act to ensure compliance of

moter as per the function entrusted to the

fJ:

moter is directed to refund the

m the complainants along with interest at

prescribed under rule 15 olthe Ilaryana

n and Development) Rules, 2017 from the

the actual date of refund of the deposited

ter is further directed that the outstanding

refunded to the financial institution.

th the respondent/promoter after paying

n be refunded to the complainants along
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*&" ounuenntr,r
iv. A period of 90

directions

39.

40.

would follow.

Complaint stands

File be consigned to

,r,),1;,#*
Member

H aryana

12.07.2022

I

Complaint No. 1.646 of 2021

Nfuv,-----'---<
(Dr. K.K. Khandelwal)

Chairman
Authority, Gurugram

ays

int

to the ndent to comply with the

er and ing which legal consequences
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