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HARERA

Complaint No. 1119 0F 2018

- GURUGI?AM and others

ORDER

this authority in form CRA under section 31 of the Real Estate (Regulation

This order shall dispose of ‘111 the 7 complaints titled as above filed before
and Development] Act, 2016 (hereinafter referred as “the Act”) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referr:ls "the rules”) for violation of section 11{4)(a)
of the Act wherein it is inier alia prescrihed that the promoter shall be
responsible for all its nhllgaﬁ.}ll't ;ﬁ.ﬁmnsihilltuﬁ and functions to the
allottees as per the agreement I fo ﬁ* e %Ecuted inter se between parties.

o
The core issues eman;fq? ﬁpﬁrtﬁamfa;& similar in nature and the

0l

complainant(s) in l:i}g above rtfety:d ,nﬂttaﬁ-arg allottees of the project,
namely, The Skyz ﬁt ?gam rastha City [gmh’pr hnusmg complex) being
developed by the :Eaﬁ}e res;:bﬂdentfpmmﬁtqr ‘e, M/s Ramprastha
Promoter & Develugbr; "Pr?lml‘.ﬂi.irhltﬂd Th& l;l!;[‘:,ls and conditions of the
buyer’s agreements I‘:ﬁlm'lgmf ’dae f?suﬁ WE&“IH all these cases pertains

to failure on the part uﬁh{hgmp@rtﬂﬁﬂ'er timely possession of the

units in question, 5%: iw d thE Entire amount along with

intertest and the cnh"'ipgn _‘ t T"h J,r 1
The details of the wmpla |I'E;I}j"'itﬂtl.'[5;.\unjt no., date of agreement,

possession clause, due dﬂtF.- -:.‘rf pﬁﬁ&eﬁslﬂn total ‘sale consideration, total

paid amount, and relief squht are given in the table below:

Project Name and Ramprastha Promoters and Developers Limited “The
Location Slkjris" Sector-37C, Village Gadauli Kalan, Gurugram.

: —
Possession Clause: - 15, (&) Time of handing over the Possession
“Subject to terms of this clause and subject to the Allottee having complied with all the
terms and condition of this Agreement and the Application, and not being in default under
any of the provisions of this Agreement and compliance with all provisions, formalities, |

I
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HARERA

Complaint No, 1119 OF 2018

™ GURU%M and others

| documentation etc, as prescribed by RAMPRASTHA. RAMPRASTHA propased to hand over
the possession of the Aparoment by 31.08.2014 the Allottes agrees and understonds that
RAMPRASTHA shall be entitled to a grace period of hundred and twenty days (120) days,
for applying and obtaining the occupation certificate in respect of the Group Housing
Compiex.”

(Emphasis supplied)

Occupation certificate; -

» OC received dated 13

to 13 floor.

¥ OC received dated 13.
to 19t floor and base

# OC received dated 130222029 for ﬁversfhlnck- H, N, O for ground floor
and 19 floor and con nt shopy

12.2017 for towers/block- U, ¥V, W, X, Y, Z for ground

02.2018 for tower fblock- 1, |, K, L, M for ground floor
ment-1,{73568.049 sq. meter.)

o

Note: Grace period is not inclided

>

Sr. | Complaint Total Relief
No | No., Case Considera | Sought
Title, and tion /
Date of Total
filing of Amount
complaint paid by
tha
complain |
ants
1. | CR/1118; | Reply, = TSC: - Refund
2018 Recel . Rx78107 | the
Sonal on i 63 /- entire
Bhardwaj | 18.10.20 | tower amount
and Himan| | 18 E ] [ . AP - along
Bhardwaj l * \ Rs71,082 |with |
V/5 M/s . 36 /- Interest
Ramprastha [ 3]’3%1
Promoter & (" 7 l ey
Developers ] pfthe
Private Coimpl
Limited. pint)
Date of
Filing of
complaint
28.09.2018
3 CR/1409) | Reply F02; | 10012002 | 31.08.2004 | TSC- Refund
2018 Recelved F; I Re.70.08.4 | the
Ritesh on of, [As par 53/ entire
Kumar AL - mentinned AUt
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e i e Complaint No. 1119 OF 2018
= GUELHW and pthers
SmghV/S | 180820 | /bleck | [Page no. 25 | inthe AP: - along
M5 21 -B of the buyer's Rs6119.B | with
Ramprastha complaint] | agreement] | 96/- Interest
Promoter & (Page
Developers no. 29
Private of the
Limited compl
Date of aint]
Filing of |
complaint
25.10.2018
3. | CR/23/ |Reply [}402, 05442012 | 31.08.2014 | TSC:- Refund
2019 | Received | 4w ch bAs ity Rs91,156 | the
Mahit on floor Pagenn 16 | [As per #0/- entire
Bhanotond | 20.09.20 | towdy $afthe mentioned amoint
Ranjana | 19 bloek | complaint] | in the AP: - alang
Bhanot V /5 ] i Rs.79.996 | with
M/s. " \ 53/- interest |
Ramprastha |
Promoter &
Developers
Private |
Limited
Date of
Filing of
complaint
03.01.2019 |
4. | CR/6705/ TSC: - Refund
2019 Rs.69.18,7 | the
Ashutosh 5 | 00f- entire
Maheshwari amaodunt
V/SM/s i the AP - along
Ramprastha Duyer Rs6042,4 | with
Promater & B !'_"|l {‘"‘" ' ent] |57/ interest
Developers | '\ "7 [ ;Fﬁ _.J =7 F - and
Private ~13 COTTI e
Limited fthe sation
Date of compl
Filing of nt)
complalnt
24122015
5. | CR/M4777/ | Reply E':-l-,. 12092011 | 31.08.2014 | TSC:- Refund
2020 Received ReT0,14,5 | the
Allison on floar, | (Page no. 32 | [As per 25/- entire
Pyster V/S | 0B.02.20 | tower | ofthe mentioned amolint
M /s rivk complaint] | in the along
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GURUGEN\H Complaint No. 1119 OF 2018
and others
Ramprastha [block: buyer’s AP: - with
Promoter & -F agreement] | Rs.61,896 | interest
Developers 42/- and
Private (Page compen
Limited and no. 36 sation
others of the
Date of }(umiﬂ
Filing of alnt)
complaing
23.12.0220
. CR/483/ Reply 401, 26.08.2014 | 31.08.2014 | TSC:- Refund
2021 Received | @th ey Rs.68,29,1 | the
Rekha | on Eﬂng&.f | (Page sio. 34 | [As per 25/- entire
Mehta VS | 19.03.20 by Hi.! _&li:’r mentioned AL
M/s 21 /hlogk: : mplaint] | in the AP: - along
Ramprastha - F ot R L buyer's Rs.61,75,6 | with
Promoter & ol '} YR agreement] | 61/- interest
Developers A Page i) Lok o 4 . and
Private lﬂh y B - compen
Limited § fl: = Q | sation
Date of mg["J Cr T ey
Filing of ;
complaint
28.01.2021
7. CRYLIS41S | TSC: - Refund
2021 Rs.77,08,9 | the
Neelam 67 /- entire
Choudhary amount
VisM/fs AP: - along
Ramprastha Rs.69,38,0 | with
Promoter & T0/- interest
Developers and
Privare COmipen
Limited and sation
others
Date of
Filing of
complaint
13.04.2021
of the
o]
aint)

Note: In the table referred above certain abbreviations have been used. They are
elaborated as follows:
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HARERA |

Complaint No. 1119 OF 2018 ‘

- GWUGRAM and others

Abbreviation Full form
TSC Total Sale consideration
AP Amount paid by the allottes(s) {

4. The aforesaid complaints were filed by the complainants against the
promoter on account urJ violation of the builder buyer's agreement
executed between the parties in respect of said units for not handing over
the possession by the due niate. seeking award of refund the entire amount

along with interest and Eﬂl pmﬂl;mn..
4 h
5. lthas been decided to tre th#ﬂiﬁ ;{f,ﬁ{i‘lplaints as an application for non-

compliance of statutory, n]:l[galﬁm.'} 'I::III'I Lhe part of the promoter

/respondent in terms of 5 ﬂrf Eﬁfﬂ‘ﬂf tg,é_ﬂct which mandates the
authority to ensure n;-mphptncq of the nhligatlun-s castupon the promoters,
the allottee(s) and_ft!}e [ea| EHHtEEEﬂ[E und?r the Act, the rules and the
regulations made nder, | | W5/

?,ﬂr'llll.. f

L |

6. The facts of all the lﬁ:mp ts: ﬂieﬂ h}r th&-“&dﬁ‘l ainant(s)/allottee(s}are

also similar, Out of the EHEFB'EPE@FWQ the particulars of lead case
CR/1119/2018 titled as Sonal Bh /] ﬂnd Himani Bhardwaj V/S

M/s Ramprastha Wﬁr imf.ﬂ%‘ Mﬂtﬂ Limited are being

taken into consideration f:%r etermining the lﬂghl’.s of the allottee(s) qua
refund the entire amount E1|ﬂ11.E with interest and compensation.

A. Project and unit related details

7. The particulars of the prnle"ct, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have h;en detailed in the following tabular form:
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HARERA
2. GURUGRAM

Complaint No, 1119 OF 2018
and others

CR/1119/2018 titled as Sonal Bhardwaj and Himani Bhardwaj V/S M/s
Ramprastha Promoter & Developers Private Limited

sl Hi

Particulars

Details

1. | Name of the project "SKYZ", Sector 37C, Village Gadauli
Kalan, Gurugram
2. | Project area 60.5112 acres
3. | Registered area 1
4. | Nature of the project
5. |DTCP license Mg} ;
validity statug’ "
]
6. | Name uf]i-::e?ﬁ'e;_
|7 | L tt;hurs N ut
T T - e
7. |Date of a i*-::-\nﬂl q‘{ J(E EHLE‘H_ ;’
bullding plana\ M | [As. Jﬁ{ hfm'ﬁrmatlnn obtained by |
" m&hrmch]
8. |Date of Wﬂﬁ mﬂ
clearances & R .0 ation obtained by
(S U i B
9. |RERA Registered/ not R&glstered vide no, 320 of 2017
registered dated 17.10.2017
10, | RERA registration wvalid | 31.03.2019
up to |
11. | Extension applied on 17.06.2020
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Complaint No. 1119 OF 2018
o GURUGRAM and others
12. | Extension certificate no, | Date Validity
In  principal | 30.03.2020 '
approval on
12.06.2019
13. | Unitno. 1701, 17 floor, tower/block- A

(Page no. 19 of the complaint)

14, | Unit area admeasur

15. | Date of applicatio 1

A
allotment ;":: 'T' *fPﬂgé'hﬂ\iﬁ;df the complaint]
16. | Allotment | j r i '12}_1?;2!]11
Tr:*;. L. d | er:nmplamt]
17. |Date of on, |7.09.2(

apartment the complaint)
agreement
18,  Possession . |
:if' | handing over the

t,rl }l |‘:J[ I(- PWDA

- - Sahﬁe::t‘m terms of this clause and
subject to the Allottee having
complied with all the terms and
condition of this Agreement and
the Application, and not being in
default under any of the provisions
of this Agreement and compliance
with all provisions, fﬂrmaiities,j
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f HARERA

L E Complaint No. 1112 OF 2018

. GURUGRAM ‘ it cithess

| | documentation etc., as prescribed
by RAMPRASTHA. RAMPRASTHA
proposed to hand over the
possession of the Apartment by
31.08.2014 the Allottee agrees
and understands that
RAMPRASTHA shall be entitied to
a grace period of hundred and
— twenty days (120} days, for
" applying and obtaining the
ﬁ.'mpﬂﬁnn certificate in respect
| ofthe Group Housing Complex.

4 I (Emphasis supplied)

) _E g [Fag@-ﬁﬁizg of the complaint)

19, | Grace Period * | Not utilized -
|

i

. The promoter has proposed to hand
over the possession of the apartment
by 31 08.2014 and further provided in
aigrmﬁn.l; ‘that promoter shall be |
“.| entitled to a grace period of 120 da}r5|
for applying and obraining occupation
certificate in respect of group housing
complex. ‘As a, matter of fact, the
promoter has not applied for
occupation certificate within the time
| limit prescribed by the promoter in the
apartment buyer's agreement. As per
the settled law, one cannot be allowed
to take advantage of his own wrongs.
Accordingly, this grace period of 120
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HARERA

Complaint No. 1119 OF 2018

- GLH?UGRAM and others
days cannot be allowed to the
promoter at this stage,
20. | Due date of possessjon 31.08.2014
[As per mentioned in the buyer's
agreement]
21. | Total sale consideration | Rs.78,10,763/- |
As per payment plan page no. 45 of
> camplaint)
22. | Amount paid by

complainants A, |

-

J ;ﬂ" r.
23. | Payment pl j i”f
bt
I
LAl
ke N
24, | Occupation 1
fCompletion ce
1
25. | Offer of possessic
26, | Delay in hand

possession fill" date
filing  complaint|
25.09.2018

B. Facts of the complaint

B. The complainants have ma

e the following submissions In the complaint; -
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HARERA |

1.

Complaint No. 1119 OF 2018

= GURUGHAM and others |

That the respondent gave advertisement in various leading
Newspapers about their forthcoming project named Ramprastha
“Skyz” in Sector 37C, Gurgaon promising various advantages, like

world class amenities and timely completion/execution of the project

etc. Relying on the promises and undertakings given by the
respondent in the aforementioned, the complainants booked an
apartment/flat admeqsuﬂngl?ES 5q. ft. i.e,, in aforesaid project of the
respondent for tutal' salg ﬁ:a);;.ﬁﬂratlun of Rs.78,10,763/- which
includes BSP, car parktng, %ﬁ% membership, PLC etc. They made

payment of Rs.71,0 g@ﬂf Jﬁ)'t;l'[-a rggﬁ&q\ent vide different cheques
on different dat .-,. ;T‘"x (L \

] {
J "tk; .

That as per a _' n hu}ér'é agrgem% respondent allotted a
unit/flat h ﬁf E |I'L nm]l‘nwer -A having super
area of 1725 sq, #. m Eal‘rmqts as per clause no. 15(a)
the respondent agi &el&wwﬁaﬂslun of the unit latest by
31.08.2014 as pE!I"' ﬁgtﬂ;_;af &Fg'l:;jng of the apartment buyer's
agreement dated 17.09,2011 \  extended period of 4 months,

That complai I:-Erﬁq QR&ZEﬂ [ !, e %: were surprised to see
that constru ctl,?n wrﬂrwh% jcff m_g:;_:ltgtlﬂ;f:s_a _:_@ no ohe was present at

the site to address their queries. It appears that respondent has

played fraud upon the complainants. The only intention of the
respondent was to take payments for the tower without completing
the work. The respondent with mala-fide and dishonest motives
cheated and defrauded the complainant. That despite receiving of B5-
90% approximately payment of all the demands raised by the
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HARERA |

IV.

Complaint No. 1119 OF 2018

- GURUGEAM and others

respondent for the said unit and despite repeated requests and
reminders over phﬁmla calls and personal visits of the complainants,
the respondent failed to deliver the possession of the allotted unit to
them within stipulated period.

That it could be seen that the construction of the block in which the

complainant's unit was booked with a promise by the respondent to
deliver the unit by 31 DH Eﬂlslzhut Lwas not completed within time for

the reasons best I{nﬂwn rhic ¥1EEI|}F shows the ulterior motive

of the respondent was _j_;ﬂ_ -;'.44+ 't ;;:_uneg,r from the innocent people

.i*- | | "\-
fraudulently. ;“.4.‘:’1‘ ig Lv;*
AP I! o x

That due to tﬂ’]&w Dfiusssfaﬁw mﬁe 'ia@ul qf the respondent, the
complainants | Hﬂ )

: nd]ﬁrupnnn in living

arrangements, ﬂ*#sn continue to incur

severe financi gﬂgﬂ if the respondent had
given pussessinn“qf - per clause 17 (a) of the
apartment buyer's a ";gﬁﬁﬂ'ﬂg 2011 it was agreed by the
respondent th

aspof ould pay to the complainants
Rs I, ?“Aof the super area of the
apartment,n"un;t [trs hawmw p:rﬁthrtq‘mﬂntmn here that a clause
of compensation at a |5uch of nummal rate of Rs.5/- per sq. ft. per

a compensa

month for the period of delay is unjust and the respondent has
exploited the cumplairiéan ts by not providing the possession of the unit
even after a delay of s'rlch a long period from the agreed possession
plan. The respunde:lit cannot escape the liability merely by

mentioning a mmpeniatlun clause in the agreement. It could be seen
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HAREM Complaint No. 1119 OF 2018
- GURUGMM and others

here that the respondent has incorporated the clause in one sided
buyer's agreement anld offered to pay a sum of Rs.5/- per sq. ft. for
every month of delay. If we calculate the amount in terms of financial
charges it comes to approximately @1% per annum rate of interest
whereas the respondent charges 18% per annum interest on delayed
payment.

VI. That on the ground of pantyi%nd equity, the respondent also be

subjected to pay the ﬁanﬂi{"_‘
AT

I B
liable to pay interest on the amaunt paid by the complainants @

il

L
1

18%per annum }o‘"
&

possession. Y d I*Ea}':;f_' v \G
> .r/|r’ eIna A 3 \

VIl. That the comp l:sJ1| re%ﬁt;drﬁﬂgral }"ﬁi;e_'s by making telephonic

calls and also ﬁ%l{lﬂl}jﬁ ;'iqltiag the E"I’Ec-"it ﬁfftﬁe respondent either to

deliver pnssesél;dr;r E{L:ﬂe tﬁ]ﬂﬁin que pqg.‘qf to refund the amount

along with Interésftf@l ME?;’_ _.el_p.nq_m;,'frgfi:he amount deposited by
1t ha Ilﬁtﬁﬁé ised: ufl_'lﬂ s0. Thus, the respondent

d . W ainants with their hard-
1.&( ﬁR Eﬁfinﬁ‘ﬁid caused wrongful loss

ina pre-p!ann}gn
earned amoun
g |. | i I:_." I: " ' r_ .

7\ I" WAy b Vam

them, but respondent

to them. :

%

e

VIIL.  The complainants have taken a loan of Rs.58,58,072/- from HDFC @
10.15 % for which th . are paying EMI per month. The complainants
visited the site but wenle shocked to see that no construction was going
on. They are paying so much amount to the bank on account of EM| of

loan availed by them.

€. Relief sought by the complainants: -

Fage 13 of 37




HARERA
® GURUGRAM

9.  The complainants have so

. Direct the responden

with 18% interest per

booking from the flat

I.  Any other relief whic

Complaint No. 1119 OF 2018
and others

1ght following relief(s):

to refund the amount of Rs.71,08,239/- along
annum on compounded rate from the date of
n question,

h this hon'ble authority deems fit and proper

may also be granted in favour the complainants.

10. On the date of hearing,

the!:a J{lr;{ explained to the respondent/

promoter about the cnnu‘jweéléis Eﬁ alleged to have been committed in

relation to section 11(4) [,:

_'l

i
D. Repl I
eply by the respo ﬂx

i I_.
] §F'thpﬁq tu'g’mad guilty or not to plead guilty.

[. That the compl

on of complaint on the

dent has contested the

t is not maintainable and

the authority has nn‘jh;fsﬂidﬁnﬁ#jfaﬁuﬂer to entertain the present

complaint. TE Ep#
for rejection

g ﬁltely filed an application

nmpla ind of jurisdiction and the

reply is mmemg:;ejpd;ee tﬂ EEhg I‘i@t;_t qu gontentions contained in

the said application.

[l. That the complaints pertaining to compensation and interest for

grievances under se

ction 12, 14, 18 and 19 of the Act, 2016 are

required to be filed before the adjudicating officer under rule-29 of

the rules, 2017 read

and not before this a

'with section 31 and section 71 of the said Act
ithority under rule-28,
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HARERA
b GURUGRAV

V.

Yl,

The complaint perta
for which the compl:
seeking the relief of 1
said Act. Therefore,
"SKYZ" Ramprastha

definition of "ongoing

the complaint, if a
adjudicating officer

Complaint No. 1119 OF 2018
and others

ns to the alleged delay in delivery of possession
inants have filed the present complaint and are

efund, interest, and compensation u/s 18 of the

even though the project of the respondent ie.,
City, Sector-37D, Gurgaon is covered under the

projects” and registered with this authority,

n}r, is sq{l rEquired to be filed before the

this authority underl ru "

whatsoever to enter i st
That without 'Lﬁ{' to.

substantiate I}‘fg

even in a casﬂr e
Fnrumfcumrx

application

any, can only be file - '

the authority.

the position is further
n.i-hlch clearly states that
: 'ﬁr:fawn from a Consumer
@ ose of filing of an
rules, the application, if

v

e the adjudicating officer and not before

That the mmﬂ&&a&g}gﬁpmper affidavit with a

proper *.reriﬁ{:'ﬁl;i?%.j
affidavit su ppErting
rejected.

n T;!'é ﬁ?%ﬁfﬂﬁv?@r verified and attested

(the complaint, the complaint is liable to be

|
That the co mplainq’nts are investors and not consumers and
nowhere in the Enm;uiTalnt, the complainants pleaded as to how they
are consumers as defined in the Consumer Protection Act, 1986 qua

the respondent. The complainants have deliberately not pleaded the

I
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HARERA

Complaint No, 1119 OF Z018
oy} GLH?UGRAM and others

VIl

VIIL

purpose for which the complainants have entered into an agreement
with the respondent to purchase the apartment in question, The
complainants, who are already the owner and resident of D-504, Sun
Tower, Shipra Su rllr:it_t,r. Indirapuram, Ghaziabad, U.P. 201014

(address mentioned in the booking application form, apartment
buyer's agreement and in the present complaint) are investors, who
never had any intention !I::rpgdy :E_I'IE apartment for own personal use
and kept on avoiding tk\L prmance of contractual obligations of

executing the 3partm : ' agreement and making timely

payments and hﬂl.ﬁ-E’(‘ElﬂM
frivolous grou

j[l_ -th&,fl‘aﬁ\l‘lt complaint on false and

That this a

complaint as
clean hands
defaulter, ha

installments within ft’l”q “time pn"z;erih&d with delay payment

charges, as r gie gﬁ f account.
Despite sey t continued with the

L'unstructmn{- in thA_ﬁ?ﬁﬁ-Ef éii\'lp‘kﬁ‘ngihe project and should
be able to apply thJ.' nccupalinn ceniﬁi:ate for the apartment in
question by 31.03.2019 (as mentioned at the time of registration of
the project with this a?uthurlt:,r]. However, the complainants are only
short term and speii:uial:ive investars, and are not interested in
taking over the pﬂss¢'ssiun of the said apartment. Moreover, due to
slump in the real estate market, the complainants failed to make the
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HARERA

Complaint No. 1119 OF 2018

= GUEUGEM’H and others

1X.

payments in time. It is apparent that the complainants had the
motive and intenriu!p to make quick profit from sale of the said
apartment through Ilhe process of allotment. Having failed to resell
the said apartment due to general recession, the complainants have
developed an intEﬂtTn to raise false and frivolous issues to engage
the respondent in unnecessary, protracted and frivolous litigation.
The alleged grievnn::lﬂ. of thq mrnplaina nts has the origin and motive
in sluggish real estate ma e

That this authority is the jurisdiction to go into the

interpretation n{}er l jiﬁmgwmgnter se in accordance with
the apartmeny M ;ﬂWt ‘-qlﬁgéd by the complainants
fallotment offe :f t]‘.lam. 1 7"-,I -

That the pro i%&& Ed‘;i%naF nﬂ& ul%ha ﬁlg over the possession of
the said ap f ie., 3 ﬂfb,ﬂ g.l 120 days, comes to
31.12.2014, an | le o ul;.ﬁaﬂ to force majeure and the
complainants hamn Iﬂiﬁnﬁxﬂ the terms and conditions and
not being in tions of the apartment
buyer EgTEEH KRER Hd to the payment of
instalments. fn EHEE nﬁ-ﬂh}* .ﬂeﬁjﬂl;,r’dﬁlzﬁf iff payment, the date of
handing over of pus 5|E! ssion was to be exten ded accordingly solely at

the respondent’s di‘ﬁfl‘Et]ﬂn, till the payment of all outstanding

amounts and at the same time in case of any default, the complainant
I

would not be entitled to any compensation whatsoever in terms of

clause 15 and clause 17 of the apartment buyer agreement.
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Xl That section 19(3) of the Act provides that the allottee shall be
entitled to claim the possession of the apartment, plot, or building,
as the case may be, as per the declaration given by the promoter
under section 4{2)(1}(C). The entitlement to claim the possession or
refund would enly arise once the possession has not been handed
over as per the declaration given by the promoter under section
H(2)(1}(C). In the :-resen;_ case, the respondent had made a
declaration in terms of section 4(2
project by 31.03.201

XL

5. No of  Status
L | OC received
| 2 OC received
[ 3.
Tower L, |, K, L. M 400 OC received
Tower H, N 160 OC received
Tawer-0 241) OC received
(Nomenclature-P) &40
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N (Tower A, B,C, D.E, F, i | OC tw be
G) applied
4, EWS 534 0C recelved
3 Skyz 684 ToC to be
applied
6. Rise 322 OC to be
applied
Copies of all the relevant ﬁﬂﬂum’_ﬁﬂtﬁ ha\!.re been filed and placed on the

record. Their authenticity is r%ir: ' Wtﬂ Hence, the complaint can be
decided on the basis of I:he‘srg undis

fﬁ’t&d-dpcu ments and submission made
by the parties. /:{ﬁ _,,* '—i:*'?;'-iéf‘: ' f: -,{_;} .
\
The application filed § fnmfﬁkﬂ"ﬁfm %mdicating officer and on
being transferred %!t a lthq: fl"l.rfeﬂh of e:lu?gmnent M/s Newtech

Promoters and te of U.P. and Ors.
SPL(Civil) No. (S). fl . € e before authority is
whether the ﬂl.lthﬂl'ili“}"\: .JEI. @ér without seeking fresh
application in the form Eﬁ&ﬁﬁr_ﬁ;&sﬁ refund along with prescribed
interest in case all 3 @ ﬂrﬁf;ﬂm Fﬁthe project on failure of

Iéklﬁ'n S’J Ei‘llg?&mént for sale. It has been

'. ".f%P _Ekftted‘ {PE! 5 3{532‘ in CR No. 3688/2021
titled Harish Goel Versus Adani M2K Projects LLP and was observed that

|
there is no material difference in the contents of the forms and the

the promoter to gi | Eﬂ
deliberated in the .EI"!;:I:E e

different headings whether it is filed before the adjudicating officer or the
authority,

14. Keeping in view the judgement of Hon'ble Supreme Court in case titled as

M/s Newtech Promoters and Developers Pvt Ltd Versus State af U.P.

Page 19 of 37




HARERA Complaint No. 1119 OF 2018
-i HJRUGMM . and others

and Ors. (Supra) the authprity is proceeding further in the matter where
allottee wishes to wlthdra{r.r from the project and the promoter has failed
to give possession of the upit as per agreement for sale irrespective of the
fact whether application has been made In form CAO/CRA. Both the
parties want to proceed I’lprther in the matter accordingly. The Hon'ble
Supreme Court in case u:f Varun Pahwa v/s Renu Chaudhary, Civil
appeal no. 2431 of Eﬂ'iilg decided on 01.03.2019 has ruled that

F_.'\],_-u',_'-\.‘. :_|

procedures are hand made i the administration of justice and a party

;..-=_= o some mistake or negligence or
technicalities. ﬁccnr-:ilrigl _t-.l:he ;ugt_;ftnfi_m;i%jp\l:ﬂceeding further to decide
the matter based mlriﬁéﬁ?jﬂﬁ' rEgE ﬁnﬂ"sqiﬁini‘aﬁinns made by both the

L
i

parties during the ﬁm}tg,hq'ingﬁ‘ TG \ -
= .. ! L, st 1 .. !
E. Jurisdiction of mé‘altgﬂgmgg_g hEEENE

should not suffer injustice metel

il

™ -y

A AR B | | {

15, The application uf“h_e l’ﬁ?,p’&nglie ;
g N

Ny e

. i >
rq;ﬁ;jl.i 3 ction of complaint on
'f efjih}hurtty observes that it has

o i T
: riﬁ'i"'_'ufihii-eﬁnn to adjudicate the present
complaint for the 8 ﬁveRlTlu l{ ’;i
E.l Terrlmﬂﬂlikm 4 AL

oy Y i‘_“.r L A
16. As per notification. io. g)ﬁﬁﬁdi?—m tfﬂ!&‘d 14.12.2017 issued by

ground of jurisdictio

territorial as well as subj

Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices 5ituat$d in Gurugram. [n the present case, the project

I
in question is situated will;hin the planning area of Gurugram District.
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Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint,
EIl  Subject matter jurisdiction

17. Section 11(4)(a) of the A

responsible to the allottee
reproduced as hereunder:
Section 11

amrid

(4) The promater shall-

fa) be responsible for

SR IrE

urider the provision

i
|

ct, 4016 provides that the promoter shall be

as per agreement for sale. Section 11{4})(a) is

ih Tk £3
"":lh.-'k""";rﬂ" o

g
g s 1
oy

Wl obligations, Pesponsibilities and functions

e and regulations made

thereunder or ot £ --.__i'- ant for sale, or to the
association of aflottées, as gse-may be, till the gonveyance of all the
apartments, pig +"'i w:njmﬂthrcﬁemn ihe toithe allottees, or the
Common areas o the as nﬂ.‘gt[p{{gnfn' ﬂus-_mr ampetent autherity,
a@s the case maj ﬁ* l,I =
Section 34- #ﬁeﬁlu rity: B -"~
34(f) of the ﬂr;rg Sistre com =qf the obligations cast
upon the promoters, nd.  rigg eftate agents under this
Aet and the rules amd Ewmmaﬂ-ﬁjberﬂnﬂpf

18. So, in view of the provisi

complete iunsdicﬂnn to decide the complaint r

ARL
of obligations by l:he pn:rmq

decided by the adiudlca’dr
later stage.
19. Further, the authority has
to grant a relief of refund i

passed by the Hon'ble Apey

s of the Act quoted above, the authority has

rding non-compliance
RASA s AN Ef

‘.““T Ie:iw.[ng aside m:impensatjun which is to be
r | N _1
g officer if pursu&d by the complainants at a

|
no hitch in proceeding with the complaint and
n the present matter in view of the judgement

Court in Newtech Promoters and Developers

Private Limited Vs State aof U.P, and Ors, (Supra) and reiterated [n case
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of My/s Sana Realtors Private Limited & other Vs Union of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:

"86. From the scheme of the Act of which a detailed reference has been
made and taking note|of power of adfudication delineated with the
regulatory authority and adjudicating officer, what finafly culls aut is
that afthough the Act jndicates the distinct expressions like ‘refund’
interest, ‘penaity’ and ‘tompengatian’, o conjeint reading of Sections 18
and 19 clearly manifests that whien it gmes to refund of the amount,
nol directing payment of interest for

delayed delivery of possessidn, or .E nalty and interest thereon, it is the
regulatory autherity whichhas thepowsr to examine and determine the
outcame of a compla nr,!;En it comes to a question
of seeking the rea'{af €0 an and Interest thereon
under Sections Id? L (¥ wdfpdicating officer exclusively has
the power to defe aifegtive rending of Section
2 cation under Sections 12,

e isaged, if extended to the
dd;udfmﬂng yfice [ view, Way intend to expand
ol ciians gf the adjudicating

G }; the mandate of the

afficer under Sachi
Act 2018

20. Hence, inview of the autharita : * ‘:ﬁ ent of the Hon'ble Supreme

21,

Court in the cases Eiﬂ thur{?' has the jurisdiction to
entertain a :nmpla'gt- _ mmm and interest on the

refund amount.

Findings on the objections raised by the respondent

F.1  Objection regarding the complaint not signed and proper verified.
The counsel for the respondent has raised a contention that the complaint

is neither signed nor sup{mrted by any proper affidavit with a proper

verification. The authority) observes that the complaint is signed by the
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23.

24,

complainants and their counsel, and the affidavit is attested by the Notary
Government of India vide Regd. No. 4797, Gurugram on 25.09.2018. So, the

plea of the respondent is liable to be dismissed.

F.1Il  Objection regarding handing over possession as per declaration
given under section 4(2)(1)(C) of RERA Act.

. The counsel for the respondent has stated that the entitlement to claim

possession or refund would arise once the possession has not been handed
EIRRRAT.

over as per declaration give

Therefore, next question of s - f is whether the respondent is
entitled to avail the i&i _ te "h.h' authority at the time of
registering the proj A :ﬁrsslﬂ:‘ é%:&ct.

It is now settled Iapr?l'J?at e prayisionsof the Act and the rules are also
applicable to ong ﬁg bn ect hmi the thrrhf ungElng project has been
defined in rule 2{1){a; Hﬁl 5. hw ,aé 2| as the ongoing project

and section 4 of the Act,

iy

are required to be mgzsmé_“ﬁ‘

Section 4{2)(1)(C) 1 .-Eb&gﬁeapplymg for registration
of the real estate the promo e a declaration under

.l' g i

section 4(2)(1)(C) of thrﬂﬂta{{q dl:_hﬁ mt"lsfr“mduced as under: -

Section 4: - Application for registration of real estate projects

(2) The promater shall \enclose the following documents along with the
mpplication referred to in sub-section (1), Namely: —.......c.woewvseemarsins

(1}: -a declaration; supported by an affidavit, which shall be signed by the
promoter or any| person authorised by the promoter, stating: —

o5 S it
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(C) the time period within which he undertakes to complete the project
or phase thergof, as the case may be..."

25. The time period for han ding over the possession is committed by the
builder as per the relevant clause of apartment buyer agreement and the
commitment of the promoter regarding handing over of possession of the
unit is taken accordingly. The new timeline indicated in respect of ongoing

project by the promoter while maiqng an app!:catiun for registration of the

Tl I

',-:‘:-:1

project does not change the c of the promoter to hand over the

i' .l “.

r'"“ﬂ:lﬂ apaﬂmant buyer agreement. The

el ..:.'
new timeline as 1nn:lu:;¢§c;( b% E}&{E:laratinn under section
—\-|" = FF

4(2)(1)(C) is now bﬁe mu:lmn as in:lir:ar {.jihlm for the completion

p' @i 5 § ﬂu—%ﬂt be initiated against

E?‘E '{T iﬁe -::-f possession but now,
*"Z'r

,dJer:IarEd timeline, then he

is liable for penal proceeding 'i‘h# dj-,;n date of possession as per the

agreement remahf_ ;‘% R is liable for the
hqut El’a]

consegquences and g!;l ailure in handing over

possession by the due datp a#‘ FF

of the project. Althoy
i
the builder for not meet

possession by the dHe":fBEE aB aﬁmﬂﬂz& 5}- i in the apartment buyer

agreement and he is liable {ﬂt‘ the delayed possession charges as provided
in proviso to section 18(1) of the Act. The same issue has been dealt by
hon'ble Bombay High C Iurt in case titled as Neelkamal Realtors
Suburban Pvt. Ltd. and anr. vs Union of India and ors. WP 2737 of 2017
decided on 06.12.2017 and observed as under:
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"119. Under the provisions of Section 18, the delay fn handing over the possession
would be counted from the date mentioned in the agreement for sule
entered into by the promater and the allottee prior to Its registration under
RERA. Under the propvisions of RERA, the promoater is given a facility to
revise the date of completion of project and declare the same under Section
4. The RERA does nat contemplate rewriting of contract between the flat
purchaser and the promoter..."

F.1II  Objections regarding the complainants being investors
26, The respondent has taken a stand that the complainants are the investors

and not consumers and therefore, Ijgg are not entitled to the protection of

':'_' :inr
g

the Act and thereby not entitlad to.file'the complaint under section 31 of
the Act. The respondent also subm d hat the preamble of the Act states
i .
that the Act is Enacted.f'gg' grest of consumers of the real
i ’".,. F il

IIH

bse afﬁl:iﬁ- ﬁSpundent is correct in
ted to protect the '?ftari;st of consumer of the

1Ll

gatgp
statute but at the same the

.
enacting pruﬂsinnsg}!-:ég; ¥
aggrieved person B ed

Fa . . 4 1 i — ] |'|'| i
contravenes or violates any provisions of the Act or rules or regulations

estate sector, The

stating that the Act IS ?@J'm

:i"‘-r"

real estate sector. | % :
f

3>

retation that the preamble

is an introduction of sims & objects of enacting a

.cannot be used to defeat the

1 isﬁrtinﬂnttﬂ note that any

Agdinst the prometer if he

T &

made thereunder, Upon careful perusal of all the terms and conditions of

the apartment buyer's agreement, it is revealed that the complainants are
|

buyers and paid total price of Rs.71,08,239/- to the promoter towards

purchase of an apartment in the project of the promoter. At this stage, it is
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important to stress upon the definition of term allottee under the Act, the
same is reproduced helnwlf-::-r ready reference:

"2(d] "allottee” in relation|to o real estate project means the person to whom o
plot, apartment or Building, as the case may be, has been allotted, sold
{whether as freehold or leasehold) or otherwise transferred by the
promoter, and inclufles the person who subsequently acgufres the said
allotment through sale, transfer or otherwise but does not include o
person to whom such plet, apartment or building, as the case may be, is
given on rent;"”

In view of above-mentioned deﬁ[qitjgn of "allottees” as well as all the terms

and conditions of the apartm r%:%ﬁy@nn for allotment, it is crystal clear

that the complainants are,

1 ;ﬂfteq ?& Er.'t unit was allotted to them
L i .""

by the promoter. The ;{_gfe efined or referred in the
A

Act. As per the de E.r bmm umiar se:tﬂ‘ %b‘f the Act, there will be

"promoter” and “a :i:tt‘ fﬂi Ehé'l;f t:a,mmg be 3 J:‘arw having a status of

"investor”, The Mafuﬂ.gu a Rﬁal ﬁstﬂte LME Tribunal in its order

dated 29.01.2019 in ap;; nu...ﬁ ng&nnqﬁwas? titled as M/s Srushti
. ‘U-f A

Sangam Developers Pvt. Lta .FW}H Leasing (P} Lts. And anr.

has also held that t%%n t ﬁuﬁrﬁnﬁﬁned or referred in the

Act. Thus, the i:nnl:e;j.ﬁpl] o pr{]mt?tyzl;hﬁ.t thg aLIul:tges being investors are
not entitled to prntEctfnn ﬂf‘*LHim’ictaisu: ﬂ:and's I."EjEEtEd

F.IV  Objection regarding jurisdiction of authority w.rt booking
application form extculed prior to coming into force of the Act.

. Another contention of the respondent is that authority is deprived of the

jurisdiction to go into the 1|Ltarpretatjun of, or rights of the parties inter-se

in accordance with the booking application form executed between the
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parties and no agreement for sale as referred to under the provisions of
the Act or the said rules has been executed inter se parties. The authority
is of the view that the Act nowhere provides, nor can be so construed, that
all previous agreements would be re-written after coming into force of the
Act. Therefore, the provisipns of the Act, rules and agreement have to be

read and interpreted harmuniuusly However, if the Act has provided for
fd- ":"l
f -l;-,j.g g

dealing with certain specific prow 4:..;', s /situation in a specific /particular
s Healt with in accordance with the Act

0 ; W orce of the Act and the rules.
% 5 ldf "-.
mﬂie : ‘ ons of the agreements

manner, then that sntuaunn

ﬁ'ﬁr" %

and the rules after the ﬂ%t*

Numerous provi muﬁ%i?v.f{;

made between the b Ig d sellers ntion has been upheld

"l B

in the landmark judgme; I% tors Suburban Pvt. Ltd. Vs.

U0l and others, (Sup

"119. Under the provisigns & .,. delay in handing over the
possession would be foug e'tlate mentioned in the agreement

Jor sale i e Ao and .;he allottee prior to it
registration r BERA. WUnder the pro .E‘RA, the promoter is
given a faci t=of comp ra;ecmnd declare the

same under ,.Ser:tmn 4. RERA does ,nug marempint'e rewriting of
contract thi flat PMJ?(* ﬂr j: ter...
122, We have alr: distiissed visions of the RERA are
net rétrospective in| nature. Thqy mu_r.r m mme extent be having a
retroactive or quasi retroactive effect but then on thet ground the validity
of the provisions off RERA cannet be challenged. The Puorliament is
competent enough to legisiate law having retrospective or retroactive
effect. A law can be even framed to affect subsisting / existing controctual
rights between the parties in the larger public interest. We do not have
any doubt in our mind that the RERA hos been framed in the torger public
interest after o thoraugh study and discussion made at the highest level
by the Standing Committee and Select Committee, which submitted its
detailed reports.”
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28. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd. Vs.

Ishwer Singh Dahiya, in order dated 17.12,2019 the Haryana Real Estate

Appellate Tribunal has observed-

34 Thus, keeping in view our aforesaid discussion, we are of the considered
apinion that the provisions ﬂ,.f the Act are quasi I‘E‘t‘r‘ﬂﬂr_fﬂ"é tn some extent

agreement for sale the g}i‘ :
possession charges uf! the regsom
15 of the rules and _
Compensation mr:nw ,g’q ;
ignored.” F_: L .

g,it':bs entitled to the interest/delayed
Ble rate of intérest as provided in Rule
osided, Cunfair and unreasonable rate of
-i_r' ment for sale is linble to be

n...ll

by, .__
29. The agreements are ;ﬂ_&mﬁan Mﬂﬁpf for the provisions which

G.

have been ahmgatﬂﬂﬁ‘j.i-ﬁu AEHEEEIF F‘i:trthl:ﬁ ﬂ;li noted that the builder-
buyer agreements ﬁqmte ed neiamird in the nmu.uer that there is no scope
left to the alluttee Lu nwéqa:lata any | ﬂf the t:lau:"res contained therein.

Therefore, the Euthé{lgn?:huf ﬁ1e}ﬂ? ﬁleﬂ‘:}ﬁ]e charges payable under
various heads shall be ﬁq% m:l terms and conditions of
the agreement subject to the :!‘.lmﬂﬂﬁi‘l that the same are in accordance
with  the plan%% T% E@d{_ H}}a the respective
deparﬂnentsfcnmppk&lnt a#thml;tfl;s qnd,.arq ng;:rt l[l contravention of any
other Act, rules, sta’.-mtés dnsmm ﬂ!re:ﬂﬂns issued thereunder and

are not unreasonable or Exprhl.tant in nature.

Findings on the relief sought by the complainants

G.1 Direct the respunde:th to refund the amount of Rs.71,08,239/- along
with 18% interest pi:rannum on compounded rate from the date of
booking from the ﬁt in question.
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the complainants intend to withdraw from the

project and are seeking return of the amount paid by them in respect of

subject unit along with interest at the prescribed rate as provided under

section 18(1) of the Act. Sec.

reference.

18(1) of the Act is reproduced below for ready

"Section 18: - Return of dmnuntn:nd compensation

18(1). If the pramoter ﬁn!r te gom
apartment, plot, or buﬂdfr.gr 4
(a} in mecordance with Hrr:;emg. f

be, duly completed by ﬁhe dute

Suspension or re

_ Iutpnn; unable to give possession of an

jre menrfnr sale or, as the case may
2 Ihﬁ'l"ﬁ'ﬂ, or

I 'u{m'#r thix Act or for any

other reason, o b Bt 7 "“a e

he shall be liable ﬂﬂd_% allottees, it ¢ se the allottee wishes to
withdraw from without prefudice to ather remedy available,
to return the L‘p!hg#j‘hﬂﬁ in at apartment, plot,
building, as may be, nz::"pmgu\: such rate as may be
prescribed in this 'tﬂudﬁg pensdriory inthe manner as provided
under this Aet: '1-* ;5, Z

Jto withdrow from the

project, he shall he pa
till the handing over of ¢,

Provided that where ;{ghq;tﬂo

,.:E"mﬂ?o

r every month of delay,
rte as may be prescribed.”

{E‘m;;hasu‘ supplied)

31. Clause 15(a) of thw (ﬂnﬁﬁn]@»%ybr ﬁﬁn}e% (in short, agreement)

provides for handh}g‘ Over |

"15. POSSESSION

(a). Time of handing ove
Subject to terms of
complied with all the

- the possession

:u?' E.'!IE%FEF“}}E“‘E}F reproduced below:

this ciouse and subject to che Allottee having
terms and condition of this Agreement and the

Application, and not

this Agreement :rm:.l'
as prescribed by RAMPRASTHA, RAMFRASTHA

documentation etc.,

being in defowlt under any of the provisions of
campliance with all provisions, formalities,

proposed to hand over the possession of the Apartment by

31/08/2014 the Allo
shall be entitled to a

Htee agrees and understands that RAMPRASTHA
groce period of hundred and twenty days [120]
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days, for applying and abeaining the occupation certificate in respect
of the Group Housing Complex,”

32. The authority has gane through the possession clause and observes that

33

this is a matter very rare in nature where builder has specifically
mentioned the date of handing over possession rather than specifying
period from some specific happening of an event such as signing of
apartment buyer agreement, commencement of construction, approval of

building plan etc, This is a

3!
.-I 2 Lty
' |I IR RER

taedpromoter regarding handing over of

' 5 “authority given below.
_ }Fﬂl 51@133 L QE %bfﬂdr,! tyg

| - | ] o

émmﬁn ﬂ\gﬂrb%tzt possession clause of
|}

the agreement wh{r@fnfth pqssﬁs-iﬁn hﬁS bmnﬁlhjected to all kinds of

terms and mndntidgi n,f| thlﬁ a,?ragm?nt f d: application, and the

complainants not fault un y provisions of these

: r_ﬂ"’,péw sions, formalities and
documentation as ?irﬂﬁd 2 £ ';%1& drafting of this clause
and incorporation gue and uncertain but

50 heavily loaded iq Fay9ui1|'u? ’ghi;%mmﬂ;fﬁr i,l:gd agamst the allottee that

agreements and

even a single default hjl[ the allottee in fulfilling formalities and
documentations etc. as p;rescrihed by the promoter may make the
possession clause irrelevant for the purpose of allottees and the
commitment date for hamlling over possession loses its meaning. The

Incorporation of such clause in the buyer's agreement by the promoter is
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just to evade the liability tFwards timely delivery of subject unit and to

deprive the allottee of his rlight accruing after delay in possession. This is
just to comment as to how the builder has misused his dominant position
and drafted such mischievgus clause in the agreement and the allottee is
left with no option but to si fgn on the dotted lines.

Due date of handing nv;pr possession and admissibility of grace
period: The promoter has;pr@qﬁ&ﬁ"t@hand over the possession of the
apartment by 31.08.20 145 and further provided in agreement that
promoter shall be entitléd iu a grace perfad 0f 120 days for applying and
obtaining ur:cupatiun certi ﬁtaminﬂspeu of gmup housing complex. As a
matter of fact, the promoter has not applied for occupation certificate
within the time limit i:rn';'s-‘.:rlbed by the prﬂmblfr. in the apartment buyer's
agreement, As per thﬁ.sm't'tﬁﬂ law, one cannot be allowed to take advantage
of his own wrong. Accnrmm this grace period of 120 days cannot be
dllowed to the prometer 31;&5 stage.

Admissibility of refund along with prﬁséﬂhed rate of interest: The
complainants are seeking rkfﬂnd-me amount paid by them at the rate of
18%. However, the allottees intend to withdraw from the project and are
seeking refund of the amount paid by them in respect of the subject unit

with interest at prescribed rate as provided under rule 15 of the rules. Rule

15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection [ 7) of section 19]
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(1) Forthe purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +28.;

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix from
time ta time for jenﬂ'm,g to the general public.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of Ent'ere&t-,'gfg;r‘-d&tennined by the legislature, is
SRSy

reasonable and if the said ruf%-_l ﬁ%ﬁed to award the interest, it will

ensure uniform practice in4ll theicases.

!
= I A

Yot R O\
?‘@‘{%{\ e Bank of India ie.

glhaf&ﬁﬁ';;lf:'r?éhdin (in short, MCLR) as on
L. Lba “1
date e, 29.07.2022 5 7.80%. Accordingly

'|'-'

11 Ve
l. . der section 2(za) of the Act

1T s ‘FII“ 3 fl!_a_ ¥
ﬁﬁﬁ&;iﬁéﬁ;ﬁle from the allottee by the

provides that the rate of
promoter, in case UH ' :.l_- %ﬂﬂﬁ%ﬁ%’m of interest which the
= * | b 1

promoter shall be l}ahleﬁnﬁay lhT Fﬂlatfu_, in cﬂsel_,pf default. The relevant

LM

section is reproduced below: =~

“(za) “interest" means thel rates of interest payable by the promoter or the

allottee, as the case may b

Explanation. —Far the purpose of this clouse—

f]  therote ofinterest chargeable from the allottee by the promoter, in case
of default, shall be egual to the rate of interest which the promoter shall
be fiable to pay the allottee, in case of default;

(i) the interest payablg by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the dace
the amount or part) thergof and interest thereon is refunded, and the
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interest payable by

the allottee defaults

On consideration of the dag

Complaint No. 1119 OF 2018 |

and others |
| |

the nllottee to the promoter shall be from the date
in payment to the promoter till the date it is poid:”

cuments available on record and submissions

made by both the parties regarding contravention of provisions of the Act,

the authority is satisfied t
section 11(4)(a) of the Act
as per the agreement. By vi

between the parties on

hat the respondent is in contravention of the
by not handing over possession by the due date
rn.na of ::la use 15(a) of the agreement executed

-.h' ,,;he possession of the subject

apartment was to be cleliu-ere .-

As far as grace period 1}
quoted above. The ﬂr&f

=/

31.08.2014. * !

1 a

stipulated time L.e, by 31.08.2014.

> 5 disallowed for the reasons

thﬁjﬂﬂ-‘& dﬁt}é uFt;uﬂsmg over possession is

Keeping in view m&ﬂgfﬁihﬂt‘the ailbtleles un&ﬁ:ﬂbalﬂants wish to withdraw

from the project anw

promoter in respect of

complete or inabili g

terms of agreeme

1 s J
Il? retu ‘ti{ﬂ'i,é amount received by the
- ™

|
and
g ¥
n failure of the promoter to

,w@ﬂnw

(ﬁ Eiin accordance with the
m ated by the date specified

therein, the matt&rﬁis E;?Eﬂ&dtmdér sud:ldulﬂh'! of the Act of 2016,

The due date of possession

table above is 31082014
the date of filing of the com

as per agreement for sale as mentioned in the

on

plaint.

Except for complaint no, 23 of 2019 case titled as Mohit Bhanot and

Ranjana Bhanot V/5 M/s

Ramprastha Promoter & Developers Private
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Limited the occupation certificate has yet not been obtained by the
respondent/promoter. Despite receipt of occupation certificate dated
13.02.2020 in above mention case, the respondent/promoter had failed to
offer the possession.
The occupation certificate /completion certificate of the project where the

unit is situated has still not been obtained by the respondent/promoter.
s

The authority is of the view th t all
endlessly for taking possession g |
paid a considerable alﬁ‘ufl:ntl JW “sale consideration and as

observed by Hon' hlf ureLn kwﬁﬁndfaﬁiqlﬁm Grace Realtech Pvt.

Ltd. Vs. Abhishek ﬂﬁ nﬂpraa ;Q.‘f?ﬂs of 2019, decided

' ml:-’s rp: nlrgﬁ!;;&f%dn as on date, which

clearly amounts to de, ij}’ ﬁa ql!ﬂtree:s eannot be made to
wait indefinitely for postes ﬁn‘r‘ﬁnmh allatted to them, nur

can they be boy rr;man ﬁu.':e 1 af the project....
Further, the Hon' é:;_g ﬂi’g q{ﬁ_‘ﬂhe cases of Newtech
Promaters and ﬂ?M_MWg_H@ﬁ Vs State of U.P. and Ors.

(supra) reiterated in case of M/s Sana Realtors Private Limited & other

on 11.01.2021

Vs Union of India & others, (Supra) observed as under: -

25. The unqualified right lof the allottee to seek refund referred linder
Section 18(1 )] and Section 19(4) of the Act is not dependent vn any
contingenciés or stipulations thereof, It appears that the legislature has
consciously provided this right of refund on demand os an unconditional
absolute right to the allottes, if the promoter fails to give passession of
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46.
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the apartment, plot or building within the time stipulated under the
terms of the agreement regordless of unforeseen events or stay orders
of the Euurt,a‘f'rfbunnI which is in either way not attributable to the
allottee/home buyer, the promoter is under an obligation to refund the
amount on demand with intergst at the rate prescribed by the State
Government including compensation in the manner provided under the
Act with the proviso that [f the allottee does not wish to withdraw from
the project, ke shall be entitled for interest Jor the period of delay till
handing ever possession at the rute prescribed,”

The promoter is responsible for-all obligations, responsibilities, and

| o .,
;
9

functions under the pmvrsiﬁﬁ:

L F
_!. !-r_f: :_'
<

a S

& Act of 2016, or the rules and

regulations made thereun % ttees as per agreement for sale
T ina

Ihﬁ‘ﬁiﬂ?q to complete or unable to

a2 o

under section 11[4}[@}{%%7% [
give possession of tﬂ‘e“&rui ETin ar?ﬁrjiaﬁ{:ﬁ wi.ﬁl'..:h‘l?tég:erms of agreement for
sale or duly com aﬁd hT the date f:péc[ﬁed :l:;h?rein. Accordingly, the
aﬂatﬁee% ag ; }rf to withdraw from the

g1

promoter is liable

AN | fo

project, without pre @W avallable, to return the
1

amount received by hlrn\n’riﬂicﬁiﬂﬁm t wi

ith interest at such rate as
may be prescribed.['l /l“ R 4 R f.l
I.i. |

Accordingly, the non-compliance of the mandaﬁé contained in section
(1 WL ICSIDARA

11(4)(a) read with section 18(1)of the Act on the part of the respondent

is established. As such, the complainants are entitied to refund of the entire

amount paid by them at the prescribed rate of interest i.e, @ 9.80% p.a.

(the State Bank of India highest marginal cost of lending rate [MCLR)

applicable as on date +E%i] as prescribed under rule 15 of the Haryana

Real Estate (Regulation and Development) Rules, 2017 from the date of
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each payment till the actpal date of refund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.

G.11  Compensation
47. The complainants are seeking above mentioned relief w.r.t. compensation,

Hon'ble Supreme Court of India in civil appeal nos. 6745-6749 of 2021
titled as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of
Up & Ors. (supra), has heJ{d l:ha‘l‘. an allottee is entitled to claim

compensation & litigation char : i‘LE]ej' sections 12,14,18 and section 19
ih

which is to be decided by Efdlfﬁaﬁm:er as per section 71 and the
tion, & 1i hal[ be adjudged by the

.1. o
Eors \

ing du# regard tu the

: g}'.ars mentioned in section
- |

iction to deal with the
: --aipenses Therefore, the
complainants are adw?.eﬂ I;p @p;ﬂ;h thgadiudicatlng officer for seeking
the relief of litigation E‘.!{]]EI' 4

H. mremunsnftheaée% E{ ! ? /A
rﬁ’t y AN 1’ |

48. Hence, the authuriryh&rehff thi!«ﬂﬂ.jen an;d issues the following

directions under section ni*the A:‘."t to EHSI.II‘l compliance of obligations

cast upon the promoter as per the function entrusted to the authority
|

under section 34(f):

I.  The respondent/promoter is directed to refund the amount received

by it from the complainants along with interest at the rate of 9.80%
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49,

50.

51.

and others

p.a.as prescribed under rule 15 of

the Haryana Real Estate

(Regulation and Development) Rules, 2017 from the date of each

payment till the actual date of refund of the deposited amount.

il. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow,

This decision shall muratis
this order.

The complaints stand
placed on the case
individual cases.

Files be consigned ¢

h...'l “

5 = e

[wiarMEmher H A\ '\1‘ } R

Haryana theni E$mﬁpﬂegula‘mr}rﬁumn
Dated: 29.07.2022 N 1\

. K.K. Khandelwal)
Chairman
r!t}ra. Gurugram
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