HARERA |
= : Egmp[aint No. 1380 of 2018
<2 GURUGRAM and others |
BEFORE THE HARYANA R ESTATE REGULATORY AUTHORITY,
' GURUGRAM

' Date of decision: 29.07.2022

NAME OF THE mmmq’s*rm PROMOTERS AND DEVELOPERS PRIVATE
BUILDER N LIMITED
PROJECT NAME Ramprastha City" Sectors-92, 93, & 95 Gurugram
S No.|  Case No.  Casetitle Appearance
1 | CR/1380/2018 Gagan Manchanda and Anu Shri Mukul Kumar
Manchanda through pewer of Sanwariya
ttorpéy halder Mr, Hemant Anand | Shri Dheeraj Kapoor
ws”wh Ramypirastha Promater &
Mlﬂpm Private Limited
2 | CR/2041/2019 | Vand ana Gupta V/S M/fs Ramptastha |  Shri Sushil Yadav
Pevelopers Private Limited Shri Dheeraj Kapoor
3 | CR/2042/2019 |  Mysbnlted Finsec Privaté Limited | |  Shri Sushil Yadav
(Formerly Known as United Hanware | Shri Dheera Kapoor
Private Lim t!!d} V/5 M/s Ramprastha
ers Private Limited

4 ﬂﬁ,fzmz;zmq M/s Hntﬁil-msgri’riw!&l:jnﬂted Shri Sushil Yadav

(Formerly Kngwn as-tUnited Hanware | Shri Dheeraj Kapoor
Frl.vme Lim[md} 'EZS?E! /s Ramprastha ‘

evp pem ivate . Limited
CORAM: ‘
Dr. K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member

ORDER

1. This order shall dispose of all the 4 complaints titled as above filed before
this authority in form CRA under section 31 of the Real Estate [Regulation
and Development) Act, 2016 (hereinafter referred as “the Act”) read with
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HARERA

- — - Complaint No, 1380 of 2018
and others

ruie 28 of the Haryana Rceil Estate (Regulation and Development) Rules,
2017 (hereinafter referred !*as “the rules”) for violation of section 11(4)(a]
of the Act wherein it is En%er alia prescribed that the promoter shall be
responsible for all its uh!!Fatiﬂns. responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, The Ramprastha City [residential colony) being developed by the
same respondent/promoter éﬁfiﬂ{éj3Mmprastha Developers Private
Limited. The terms and:}:}miilrhns of tite buyer’'s agreements fulcrum of
the issue invalved inall ﬁ;se?:aﬁaﬁ j:eftains:tﬂ failure on the part of the
promaoter to deliver- _l:ime.ij; possession of the units in question, seeking
award of refund the entire amount along with intertest and compensation.
The details of the i;_ﬁgnp_];{nts. reply status, unit no., date of agreement,
possession clause, due.date of possession, tu-tniﬂie consideration, total
paid amount, and rellefﬂu_*gh?s:ﬂ g!?el}h! ﬂlé table below:

" Project Name and | prastha Promoters and Developers Limited
‘ Location I"i g pﬁhicw.wz, 93, & 95 Gurugram.

Possession Clause: - 11.(a) $chedule for Possession
“The company shall endeaveur to offer posséssion of the said plot, within thirty (30}
months from the date of this Agreement subject to timely payment by the
intending Allottee(s) of Total Price, stamp duty, registration charges and any other
changes due and payabie :rcmfdfng to the payment plan.”

. N (Emphasis supplied)
Part completion certificate/ completion certificate: - yet not been received (il
date. '
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Complaint No. 1380 of 2018

and others
Sr. | Complaint | Reply | Unit/ Date of Due date Total Relief
No | No, Case status plot | apartment of Considera | Sought
Title, and No. buyer possession tiom /
Date of agreement Total
filing of Amount
complaint paid by
the
complain
ant(s)

1. CR/1380/ | Reply A-31 29.01.2015 | 29.07.2017 | TSC:- Refund
2018 Received | | Rs.1,47,46, | the
Gagan on {Page | (Pageno.58 | [Note:-30 | 000/- entire

Manchanda | 2001220 | no 61 [ ofthe reply} | months amount
and Anu | 18 T SR e from date of | AP: - along
Manchanda repl ;‘ Tl agreement | Rs1,02.17, | with
through ok J Le, 200 /- interest
power of 29.01.2015 and
attorney . X COHTIpEn
holder Mr. AN sation
Hemant h and
Anand V/5 - pthers
M/s A &}
Ramprastha =1
Promoter & | * [
Developers s I
Private J =
Limited >/
Date of 'y
Filing of Pl
complaint
D111.2008
2. | CR/Z041/ zﬁ.zu 16 | TSC:- | Refund
2019 . Rs41,64,9 | the
Vandana | (Mote; - 30 | 99/- entire
Gupta af the ; %;lﬂx amount
/s complaint) | from date of | AP - along
M/s £ AETEeTEnt Rs.3583.0 | with
Ramprastha | mpl i, Do/- interest
Developers aimt) 29.01.2014]
Private
Limited
Date of
Filing of
comiplaint
20.05.2019
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HARERA Complaint No. 1380 of 2018
] GWUGRNM and others

3. CR/2042/ | Reply \-196 | 18.01.2014 | 1807.2016 | TSC: - | Refund
2019 Received Rs38875 | the
M/s United | on Page | (Page no. 39 | (Note: - 30 | 00/- entire
Finsec 13.08.20 | po. 49 | of the | months amount
Private 21 nf the | complaint]) | from date of | AP; - along
Limited compl agreement | Rs.3402.5 | with
(Formerly m] L., Qo imterest
Known as 18.01.2014)
United
Hanware
Private
Limited)
Vis j
Ramprastha - y 1
Developers 1 T
Private , ,- 0y
Limited i
Date of , K
Filing of -l |
complalnt 2 i V|
20.05.201%

4. | CRj2043/ A-195 [1B.012014 2016 | 75C:- Refund
2019 &%}:L 4 010 N Y W Rs.38875 | the
M/s United | on | [{(Page | (Pagamo. 44 -30 | oo/- entire
Finsec 13.6820 | no. ofthe | amount
Private 21 % & i:i,t mplaint) | from date of | AF: - along
Limited N W Ol agreement | Re.34,025 | with
(Formerly o M\’ (TR 00/- interest
Known as ) |V e | 18.01.2014)
United

ws | HARERA

Limited)
V/s | ' r ;
Mjs 3 1 !

Ramprastiha

Developers
Private
Limited
[Fate of
Filing of

complaint

20,05.2019

"

.

i
Note: In the table referred above certain abbreviations have been used. They are
elaborated as follows: | il
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and others

HARERA
2. GURUGRAM (

Abbreviation Full form
TS Total Sale consideration |
AP Amount paid by the allottee(s)

4. The aforesaid complaints were filed by the complainants against the
promaoter on account of villzlatiun of the plot buyer's agreement executed
between the parties in re'!spet:l. of said units for not handing over the
possession by the due date, seeking award of refund the entire amount

along with interest and compensation.

5. It has been decided to treat ﬂué__}?ﬂ{q_ehmptaints as an application for non-
compliance of starumryl ﬁhilga.l:fénﬁ' an- the part of the promoter
/respondent in terms of Eetﬁnn 34{ﬂ‘ of the Act which mandates the
authority to ensure Eﬂ-mpllﬂniﬁ of the obligations cast upon the
promoters, the alipl%ft_eel{ﬁ]i and the real estate agents under the Act, the
rules and the regulations made thereunder.

6 The facts of all the complaints filed by the complainant(s) /allottee(s)are
also similar. Out of the-'ahéve__mﬁﬂtf_ﬁn&ﬂ case, the particulars of lead case
CR/1380/2018 titled as nagm-mﬁmda and Anu Manchanda V/S
M/s Ramprastha Pﬂﬂ'ﬂ&tﬂ‘r & Mpeﬁ Private Limited are being
taken into consideration I’pr determining the rights of the allottee(s) qua
refund the entire amount Flung with interest and compensation.

A. Project and unit related details

7. The particulars of the prujih.i:t. the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,

delay period, if any, have l.‘reen detailed in the following tabular form;
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CR/1380/2018 titled as Gdrgur.l Manchanda and Anu Manchanda V/5 M/s
Ramprastha Promoter & Developers Private Limited

S.N. | Particulars | Details
1. | Name of the pmjeqi "Ramprastha City”, Sectors 92,93 &
95, Gurugram, Haryana
2. | Project area | 128,594 acres
3. | Nature of the project | E&ﬁiﬁ&ntlal Colony
4. | DTCP license no, ;:lb& 'Lﬂf 2010 dated 09.06.2010 valid |
validity status i 11 .t” _pEuj]E EQ 2016
| M Rl : ]
5. | Name of licerisee e __.Eag;ﬂ:lr:hﬁm Housing Pvt. Ltd. and
e [ | i eiotvers
| 6. |Date of | mﬂmhma‘lt 10.05.2019 =
clearances | | | | |as per iﬂ@matlun obtained by
A ¢ | plam nmEhmnch]
7. | RERA Reglstered* m‘t m'ed vide no. 13 of 2020
registered L tlatad ﬂiﬂﬁr 2020
= ] : ¥ -
8. | RERA registration walid) ELIE.EI}‘E'&
up to -
9. | plotna. A-31
[P.&ge no, 61 of the reply)
10. | Unit area admeasu"ﬁng 250 sq. ‘l’d&
| (Page no. 61 of the complaint)
| | 03.01.2014

11

Welcome letter |
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Complaint No. 1380 of 2018

e GURUGM and others
(Page no. 53 of the reply) |,
12, | Allotment letter 03.01.2014
(Page no. 54 of the reply)
13. | Date of execution :}f plot | 29.01.2015
bayessagregment (Page no. 58 of the reply)
14. | Possession clause | | 11, Schedule for possession
| ,‘ 1 {a). “The company shall endeavour
' | to offer possession of the said
+ 1 plot, within thirty (30) months
i . from the date of this
_ gl D, Hgmh;am: subject to timely
: _payment by the intending
] ﬂlfnttaﬂfsj of Total Price,
; stamp duty,  registration
\'z \r] charges and any other changes
o\, ‘due and payable according to
WO |l the payment plan.”
¥ _ b
M |45 (Page 64 of the reply).
15. | Due date of possession. | 20.072017 /|
o | L[ﬂﬁég:_ - 30 months from date of |
| agreement f.e; 29.01.2015)
] !
16. | Total sale consideration | Rs.1,47,46,000/-
[As per payment plan page no. 72 of
the reply]
17. |Amount paid by the|Rs1,02,17200/-
complainant | [As per ledger account page no. 77
of the reply]
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- GURUGM and others

18. | Payment plan Possession linked payment plan

[As per payment plan page 72 of
the complaint]

19. | Occupation cejﬂ‘}cate Not received

/Completion certificate

20. | Offer of po ssessinni Not offered

21. | Delay in handing over the | 1 years 3 months and 3 days
possession Lill date of| - -_.'

filing complaint, fe,}

01.11.2018 |

4 el

j . o
B. Factsofthe :umpﬁm

[ T |

B. The complainants have madeé the fallowing submissions in the complaint: -
I.

I. Thatthe Eﬂl’l‘lp]#i’lﬂ ; are working and residing outside India, so they
have appointed th::‘authpr_[:gd FEpl-'éﬁ'v;ﬂ‘ltative to represent their
case before the authuil'itj_r, The complainants authorized Mr. Hemant
Anand, through powerof attorney which is authenticated by Embassy
of India at Museat. - \

II. That the respondent/promoeter is in the business of real estate

development business. Thus, in its usual course of business, purchase

the land, enter into joint ventures, enter in collaboration agreement,
marketing and development agreements etc. with various

stakeholders including but not limited to landowners.

Il.  That the project narIl:r,r "Ramprastha City" is a residential colony

being developed by respondent/promoter, situated in the revenue
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Iv.

VL

Complaint No. 1380 of 2018

estate of village W-EIEIT‘]]LII‘ and Meoka in Sectors-92, 93 and 95 Tehsil
and District Gurgaon, Ellar}-ana wherein the complainants had booked
a plot of 250 sq. yard in the said project. The Director, Town and
Country Planning (DTCP), Haryana granted licence Nod4 dated
09.06.2010 to develﬁpi and construct in favour of the owners.

The respondent gave advertisement in newspapers as well as through
their channel partners and showed a rosy picture about the project.
The complainants relled{;:ﬁﬁﬁ' the advertisements and visited the
project site. The reﬂpq:ﬂéﬁti representative made promise and
commitments at the 'i;qlme ?:ufsite visit and solicit the complainants to
invest their hard earned in respondent’s project.

That the mmﬁiahlahls r&iie,::l heavily, 'on the representations,
affirmations and commitments made by the respondent staff and
representatives and anly on their Eﬂcﬂlﬁ‘h‘,ﬂs approached by it for
purchase of plot ﬁ?y'h:.g an approximate 250 sq. yards. The
complainants have rlmle payment to the tune of Rs.15,00,000/-
through RTGS: at the time of making application form to the
respondent. Tl’i%rlnft&rslth# Fhspumiﬂnﬂn‘ﬁuud a welcome letter and
allotment letter da}ed 03.01.2014 through which it allotted
residential pluf no. A-0301 of 250 sq. yards (approx.) in the said

project.

The respondent has e'rlsn executed a plot buyer agreement with the
complainants vide agTeement dated 29.01.2015, wherein, plot no. 31,
block A, admeasuring 250 sq. yards has been allotted. Moreover, such

buyer's agreement consist of general terms and conditions of
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Complaint No. 1380 of 2018

allotment were prescribed. That the total consideration of the plot

was Rs.1,35,46,000/- towards the sale price for purchase of the said
|

plot excluding EDC, IDC, IFMS, PLC, CMC, car parking, maintenance

charges etc.

That the respondent also issued a payment schedule plan, which
mentioned the time anid payment to be remitted to the respondent by
the complainant. Thall' payment plan issued by the respondent was
time linked plan ie., the mmplalnants were supposed to pay as per
the timelines and devg!ﬂpmanhwnrh to be carried on by the
respondent, for the apdtlied ;ﬁlu{. Tlm agreement was construction
linked plan. So, ﬂ‘.ﬂq timelines. were to be observed by both the
parties to fulﬁi -thelr |I1ah1!|hes as per tha-tﬂrms and conditions as
stipulated in l:hﬂfwagret&ment.

The complainants have paid |Rs.1,02,17,200/- ie, nearly 95% of
payment out of tﬂt,grl dfnsdermuuﬂgrmgt the time of execution of
buyer's agreement. Tﬁataﬁpttﬂu! timelines given in clause 11(a) of
the plot buy&r‘gage ment, the possession of the plot was committed
to be deliveredwith Lqﬁﬂmﬁﬂls from the date of execution of buyer’s
agreement. So, the o i:im';lh:tl‘:ﬂ;_’iilatéil}qf‘d;ﬂ_!j\i:eﬁ expired on 29.07.2017
and now in month of October 2018 Le, delay of 1 years and 3 months
from date of commitment, only 40% project is completed thus
delaying the pussessi;nn of deliberately or for reasons known best to
them. Such uncalled act is leaving complainants in a lurch where they
have been left with no option but to be an aggrieved person/victim in
the hands of the respondent.
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e s Complaint No. 1380 of 2018

The complainants have suffered losses or damages by reasons false

and incorrect statement or commitment made by the respondent for
delivering the possession of plot within stipulated time. The said

project has been ahamliu ned by the respondent. Thus, the respondent
is liable to cancel the hF oking of the plot and return the amount along
with interest under Section 12 Act, 2016.

That the complainants im];;ired about the status of construction and
other development work t:}h! carried out by the respondent, but

never shared any su Eh lnf rmation in gross violation of Section 19(2)

of Act, 2016. |

That the respondent ha}s not ritglsmi‘ed the said project under Section
3 of the Act Eﬁlﬁ ind further; gave advertisements and make
promotions thmu.gh channel part'nera-and various other sources,
utterly in violation nESFct!:m 3 of the Act, 2016.

That the mmplainantslhﬂnkad the fuah: In-aforesald project to own a
house matching to thEJII' Etﬂ.ndard amf taste but have been cheated by
the respondent as it Haﬁ failed to fulfill their promise of giving the
possession of the pmpé_ﬁ.}' on time,

That the respondent. IP:I taken the consideration amount frem the
complainant on the basis of the impressive pictures and false
promises due to whﬁ:h they have drained out from hard-earned

savings and by this wa:-_l..-. cheated the complainants.

Relief sought by the cnmﬁlainants: -

The complainants have sought following relief(s):
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Complaint No. 1380 of 2018

To give necessary directions to the respondent for return of the
payment made in lieu of unit/till date along with prescribed rate of
interest from the r.late! of allotment of said plot till realization as per
the provisions of Secti 1|m 18 and Section 19(4) of the Act 2016.

To impose penalty uﬁmn the respondent as per the provisions of
Section 60 of the Act for wilful default committed by them.

To direct the re&pnndent]tu refund the amount collected from the
complainant in lieu uFmtél:'ﬂ'E"l.’ pﬁna]ty for delayed payments under

rule 21(3)(c) of the rules 017,

To issue directiuhs- {n--- make liable évery officer concerned ie,
Director, Manage;n Secretary, or any utﬁeﬁﬂfﬁcer of the respondent’s
company at whdsu:jnsil:anm, connivance, idquiesn:ence, neglect any of
the offences hasbeen committed as mentioned in Section 69 of the Act
2016 to be read ,p.dtht.}'he rules, 2017.

To recommend c’i*imknai aﬂfﬂﬂ agaius‘t the respondent for the
criminal offence of ::hqat‘ﬂ'[g, ﬁ'am:l and criminal breach of trust under

Sections 420,406 i.hd'.iﬂ? of the Indian Penal Code,
To issue directionto pﬁ}'-the cost of fitigation,

To issue direction to pay the compensation to complainants for

|
compensation for his mental agony, pain, and harassment.

the date of hearing, ithE authority explained to the respondent/

promoter about the mnlrﬁvenﬁnns as alleged to have been committed in

relation to section 11(4) (a) of the act to plead guilty or not to plead guilty.

D. Reply by the respondent |
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11. The respondent has filed an application for rejection of complaint on the

|
ground of jurisdiction along with reply. The respondent has contested the
|

complaint on the following grounds.

L.

Il

1] 8

That the complaint filed by the complainant is not maintainable and

: I
the authority has no jurisdiction whatsoever to entertain the present

complaint. The respandent has also separately filed an application
for rejection of the ::q!‘.*mp}aint-ﬂn the ground of jurisdiction and the
reply is without prejudice te the rights and contentions contained in
the said application, | i SRR

! i |

That the cumplafﬁtﬂp&ﬂih:ﬂfﬂg_'m compensation and interest for
grievances under Eﬂl:nun 12, 14, 18and 19 of the Act. 2016 are
required to b]eﬁlad hefur'e the ﬂﬂ]udicating officer under rule-29 of
the rules, 2017 read Lmth section 31 and Section 71 of the said Act
and not befora ﬂ'ns alf#hnritjr under rult-vﬁ-ﬁ.

The complaint pﬂ'tmi;,s tn'thlalh!gq;;l delay in delivery of possession
for which the cumplalnﬂﬂts.havﬂ.ﬁ]ed the present complaint and are
seeking the rﬂi&ﬁbfr&umﬂ. interest, and compensation u/s 18 of the
said Act. Ther'i_:fnre. t"!,VEﬁ though the praject of the respondent i.e,
Ramprastha Cm at E-m)‘:ln::rr*"iifi,~ 95.‘- all-'li.‘I 1-95.- Gurgaon in which the
complainants have hi?ﬁl{&d a plot, is covered under the definition of
“ongoing projects” and registration has already been applied on
31.07.2017 and the registration certificate is still awaited (through
the project is deemed to be registered in terms of section 5(2) of the
Act), the co mplaints,i if any, is still required to be filed before the

adjudicating officer under rule 29 of the said rules and not before
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Complaint No. 1380 of 2018

this authority under| rule 28 as this authority has no jurisdiction

whatsoever to entertain such complaint and is liable to be rejected.

That without prejudice to the above, the position Is further
substantiated by the ipmvisn to section 71 which clearly states that
even in a case wherT.- a complaint is withdrawn from a Consumer
Furum;"ﬂnmmissinnﬁﬂ CDRC for the purpose of filing of an
application under t:ht sald &ct and the said rules, the application, if
any, can only be ﬁled hﬁﬁlm tﬁe adjudicating officer and not before
the authority. SSEAT

That the GPA, altegecl tuhm heen executed and attested in Muscat,
Oman, on the Iham‘s n} which the present.complaint has been filed is
neither pmpqﬂr ﬁe&u l:éd (as the date of execution is not mentioned
in the GPA) rmﬂsdl nntarhzed and at the same time it is not franked /
stamped by lj'tl% mﬂeﬂmr of Stamps jDEputy ,En mmissioner, Gurgaon,
Haryana and I'_h,e re, it is _not & ﬂaﬁd GPA and the present
complaint, having bi filed: nri'thput any authorization, is liable to
be rejected on th.'l.i g‘[{ﬂunﬂ al:um

That the cnmplaiﬂt 15 not sﬁppnrted by Enp‘ proper affidavit with a
proper veriﬁi:aﬂnu E[l the absenceof a proper verified and attested
affidavit supporting | the complaint, the complaint is liable to be
rejected.

That the complainants are investors and not consumers and
|

nowhere in the complaint, they pleaded as to how they are
|

consumers as defined in the Consumer Protection Act, 1986 qua the

respondent. The canplainanu have deliberately not pleaded the
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purpose for which 'I:hT complainants have entered into an agreement
with the respundenl;i to purchase the apartment in question. The
complainants, who are already the owner and resident of House no.
B74, B-20, Durga Colany, Rohtak (address mentioned in the passport
and in the plot buyer's agreement) are investors, who never had any

intention to buy the apartment for own personal use and kept on

avoiding the performance of contractual obligations of executing the
apartment buyer agre-em;en__l;a_n_ﬂ making timely payments and have

now filed the present co r!mc]a:lmfm false and frivolous grounds.

Despite several ads.anrs'itiﬁs" -Eihﬂ_hffﬁpl?nd ent continued with the
construction am:!-l“s:f.n the process of eompleting the project and
should be ahﬁectn ap]l:nly the occupationypart completion certificate
for the plot ln que'-:tlun by 31.12.2025 (as:mentioned at the time of
registration uf the prﬁjectm&l t]ﬁs auﬂmﬂtﬂ which date is also now
being revised o % 112.21]21‘.] in the revised application to be filed for
registration of the sh_id project with the authority. However, the
complainants are unl'#' éﬁ_ﬁﬁ;'téim_ﬁgdxspequlative investors and are
not interesteflﬁ_n_tq.lqi'lg over the msﬂﬂssim; of the said apartment.
Moreover, due to slui'np.i_n the real estate market, the complainants
failed to make the payment in Yime! 1t s apparent that the
complainants had the motive and intention to make guick profit
from sale of the said apartment through the process of allotment.
Having failed to resell the said apartment due to general recession,
the complainants ha%va developed an intention to raise false and

frivolous issues to engage the respondent in unnecessary,
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Complaint No. 1380 of 2018

protracted and frivolous litigation. The alleged grievance of the
|

complainants has the origin and motive in sluggish real estate

market.

That this authority 15 deprived of the jurisdiction to go into the
interpretation of, or riights of the parties inter-se in accordance with
the apartment buyer's agreement signed by the complainants
Jallotment offered h:u! them.

i

That the proposed eshﬁ?i;dﬁtﬁi:n&:nf handing over the possession of
the said plot was 30 meriths + 6 menths from the date of execution
of the plot huyeféﬂ#réi:ﬂiiﬁat ie, 29.01:2015 plus 6 months grace
period, comesto: 29072018 and is applitable only subject to force
majeure and the complainants having complied with all the terms
and cnndiﬁm:p'c- and | u;::.l: being in default of any the terms and
conditions of l:he ipm'[rnent buyer aﬂzﬂmEnL including but not
limited to the p:!nymetnb of instalments. In case of any default/delay
in payment, the d:ﬂ:a. _pi_‘ Imm‘lh‘l_g over of possession was to be
extended acﬂggr:ﬁpgiiﬂsu_lgljé.agtm respondent’s discretion, till the
payment of aﬁmﬁts&inﬂmg %m'.ﬂ-l-lﬂtﬁ-mfﬂfﬂle same time in case of
any default, the E+il1ﬁ1£ﬂinnnt5 ‘would ‘not be entitied to any
compensation whatf;fuever in terms of clause 11 of the plot buyer

agreement. |

That section 19({3) of the Act provides that the allottee shall be
entitled to claim the possession of the apartment, plot, or building,
as the case may be, as per the declaration given by the promoter

under section 4(2)(1)(C). The entitlement to claim possession or
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refund would only arise once the possession has not been handed
over as per the declaration given by the promoeter under section
4(2)(1)(C). In the present case, the respondent had made a
declaration in terms of section 4{2)(1)(C) that it would complete the
project by 31.12.2025 and which date is also now being revised to
31.12.2020. Thus, no cause of action can be said to have arisen to the
complainants in any event to.claim possession or refund, along with

interest and compens alu?th to be claimed by them.

|
XIl. The projects in resp pCt Hwﬂﬂﬁ the respondent has obtained the

pccupation certiﬁlfqﬂ l:]g iﬁﬁq'lb_ﬁé aii hqreu nder; -

. ' - = .
S.No | ProjectName ; Hﬂu %\ of | Status
1. Auiwm | | 136 i OC received
[z, View | 280 2 OC received
A — -
. Edpe Ll 3 oS
| Tower L], KM E r‘_'lﬂﬂ» OC received
EEA DI A |
Tuwﬁl--lﬁ(h[r A i iﬁﬂ R A 0OC received
Tower-Q - SO~ A A S OC recelved
(Nomenclature-F) 640 OC to be
applied
(Tower A, B,C, DLEF,
6) |
| 4, | EWS i 534 OC received
s, Skyz | 684 OC to be
applied
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6. Rise | [322 0C to be
| applied

12. Copies of all the relevant Jlﬂcuments have been filed and placed on the
record. Their authenticity 1|5 not in dispute. Hence, the complaint can be
decided on the basis -:}fthes!ﬂ undisputed documents and submission made
by the parties.

13. The application filed in the form CAQ with the adjudicating officer and on
being transferred to the authm:]ny in view of the judgement M/s Newtech
Promoters and Developers Pyt Ltd Versus State of U.P. and Ors, 2021-
2022 (1) RCR (C), 357 the ilrsmp before authority is whether the authority
should proceed further Hﬁﬂinﬂlﬂk@gﬂn&ﬁe&hﬁéﬁglicaﬁﬂn in the form CRA
for cases of refund_ﬁ{un?g' m.i-ithi prescribed 1ntﬁrﬁzﬁin case allottee wishes
to withdraw from the project on failure of the premoter to give possession
as per agreement for sale, 1t has been deliberated in the proceedings dated
10.5.2022 in CR No. Sﬁ'ﬂ'ﬂ'{@ﬂ.ﬂ titled Hm'-'ﬂﬁ Goel Versus Adani M2K
Projects LLP and was ﬂh!!ri',',l"ﬂ!d‘ thﬂt there [sno material difference in the
contents of the forms and the different headings whether it is filed before
the adjudicating anéE_‘éEfb rthe Ell:lthﬂrit}'

14. Keeping in view the judgement of Hon'ble Supreme Court in case titled as
M/s Newtech Promoters and Developers Pvt Ltd Versus State of U.P. and
Ors. (Supra) the authority is proceeding further in the matter where
allottee wishes to withdratr..r from the project and the promoter has failed
to give possession of the unit as per agreement for sale irrespective of the
fact whether application has been made in form CAO/CRA. Both the parties
want to proceed further ir:I the matter accordingly. The Hon'ble Supreme
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16,
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Court in case of Varun Pahwa v/s Renu Chaudhary, Civil appeal no, 2431
of 2019 decided on ﬂ].ﬂ.ﬁ'n.:?ﬂi 9 has ruled that procedures are hand made
in the administration of jtllstice and a party should not suffer injustice
merely due to some mistali!:e or negligence or technicalities. Accordingly,
the authority is proceeding further to decide the matter based on the
pleadings and suhmissin"‘s made by both the parties during the
proceedings.

Jurisdiction of the authority . . .

Vi ad
The application of the regponident regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that it has
territorial as well aﬂfsﬂh}e%t matter im-‘iﬁdiét_u'hﬂ.tq adjudicate the present

complaint for the reasons given below.

El  Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Plalmitﬁg Pepartment, the jurisdiction of Real Estate
Regulatory ﬁulhnril].r Gunrgram shall be entire Gurugram District for all
purpose with nﬂicesﬁlﬁlatﬁin Guruaram. Tn the present case, the project
in question s situated Wlllilm the planning area of Gurugram District.
Therefore, this authﬁrit:,-' héls complete territorial jurisdiction to deal with
the present complaint. ‘

Ell  Subject matter jurisdiction
[
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18.

19,
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4] The promoter shall-

(a) be responsible for all obligations, respansibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the HH-L'IHE‘-I.'.S as per the ogreement for sale, or to the
association of allottees, us the casemaybe, Lill the conveyance of oll the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the associgbion ofallottees or the competent authority,
as the case may be; ' '

Section 34-Functions hﬁ#lﬂw

34{f] of the Act pmvufds te mmmrnphanmaf{he obligations cast
upon the promoters, the allbttees and the real Eﬂn!&' agents under this
Act and the rules and regulq'nﬂn.s' made thereunder,

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdi::tiuﬁ to decide the complaint regarding non-compliance

I
of obligations by the promoter leaving aside compensation which is to be

decided by the a-:i]gudi::au"rq:g officer if pursued by the complainants at a

later stage. =

r
F.
3

Further, the authority has no hitch.in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon'ble Ape:-q: Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors, (Supra) and reiterated in case
of M/s Sana Realtors Prfvc.‘!rte Limited & other Vs Union of India & others
SLP (Civil) No. 13005 of 2020 decided on 12.05.2022wherein it has been

laid down as under:
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"86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority r.lrJd adfudicating officer, what finally culls out is
that although the Act 1.-:-dirr:_|:| tes the distinct expressions like ‘refund’,
'interest’, ‘penalty’ and ‘tompensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount,
and interest on the reﬁ.'irld amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine the
outcome of o complaing At the same time, when it comes to a question
of seeking the relief aﬂadjudgfﬂg compensation and Interest thereon
under Sections 12, 14, 18 and 13 the adfudicating officer exclusively has

the power to determine, kegping in view the collective reading of Section
71 read with Section 72\of the At “if the adjudication under Sections 12,
14, 18 and 19 other thah compensation as envisaged, if extended to the

adjudicating officer as red I-I’I}i:t. n','r e view, may intend to expand
the ambit and scope’of the powers and functions of the adjudicating
officer under Ser:ﬂﬁpr'ﬂ;_ﬂ that mﬁrbﬁl dgainst the mandote of the
Act2016”  J A/ Nt \Q.\

20. Hence,in view of the autfm ﬁtaﬁ?ﬂ'prunuun!:elm&nﬁlfﬂ‘te Hon'ble Supreme

| R 1

Court in the cases ;_Iiéhtiurrgﬂ above, the authority has the jurisdiction to
entertain a complaint'seeking refund of the amount and interest on the
refund amount. Wi ' |

|
21, The respondenthas also ﬁ]:ed"ah-afaplh:a'ﬁbn under section 33 of the Indian

H ] - '::: F i1 H s
Stamp Act, 1899 fél&pﬂ{&qdﬂ:ﬁntﬂ\e ww'«'ﬁl attorney filed by the
complainant. The authurlrf"idhser!gﬂs that rule 28(2) of the rules provides

that the authority .s'hall follow summary procedure for the purpose of
deciding any complaint. As per settled law, objection to the document
sought to be produced relating to the deficiency of stamp duty must be
taken when the document |s tendered in evidence and such objection must

be judicially determined before it is marked as exhibit. However, while
|
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exercising discretion judiciously for the advancement of the cause of

justice for the reasons to be recorded, the court can always work out its

own modality depending upon peculiar facts of each case without causing

I
prejudice to the rights of I:H|E parties to meet the ends of justice and not to

give the handle to either u[ the party to protract litigation. The authority
will not go into these tEﬂhmcaHtlEE as the authority follows the summary
procedure, therefore, the mlesﬂf Eﬂdﬁ;ﬂﬂ are not followed in letter and
spirit. Further, it would be ap pihiﬂ‘iit&ﬁ.'p consider the objects and reasons
of the Act which have hﬂenL_ﬁnumEipmﬂ]ﬂ the preamble of the Actand the

L]

same {s reproduced flsumiEr

“An Act to 'E'smbh.ql‘h the Rea! Hstate HWEII} Authority for
regulation ﬁrﬂprﬂm{]u‘bn of the real estate sector and to ensure sale
of plot, apartment or building, as the case may be, or sale of real
estate projeat, fh an etﬂi'chnt and transpargntmanner and to protect
the interest af comsumers i the real estate sector and to establish an

adjudicating mechanism_ for speedy dispute redressol and also tv
establish the Appeili 'i‘hbnmtf to-hear appeals from the decisions,
directions or orders of the ﬂﬂ'ﬁﬁ Eﬂ‘m:t Regulatory Authority and the

adjudicating  officerl and for FHFIEE!'E mﬂnﬂ:ned therewith or
incidentai Iiﬁﬁ' b | A

From the above prEilIl g iﬁn 1nt&tinn pﬁﬂmln‘_'glﬂature is quite clear that

the legislation is enacted q:o pratet:t the interests of the consumer in real

estate sector and to prmricie a mechanism for a speedy dispute redressal

system. It is also pertinent to note that the present Act is in addition to

another law in force and not in derogation.

Findings on the objections raised by the respondent

F.1 Objection regarding: the complaint not signed and proper verified.
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26,

HARERA

e T Complaint No. 1380 of 2018

The counsel for the respondent has raised a contention that the complaint
is neither signed nor suplllnrted by any proper affidavit with a proper
verification. The authur‘fty!uhserves that the complaint is signed by the
complainants and their counsel, and the affidavit is attested by the QOath
Commissioner, Gurugram on 31082021 (Amended CAO dated

0109.2021). So, the plea of the respondent in this regard is liable to be
dismissed. | &l

[
]

F.II  Objection regarding hﬂ.t'ld]i‘lg over possession as per declaration
given under section 4{2){1}{C) of RERA Act.
The counsel for the resp-nlidignbhai-s@gd that the entitlement to claim

possession or refmiﬁi@m.ﬂ 4Eu'EISI!f-Italim:l!-’E'I'uE puﬁéﬁ_ﬂiun has not been handed
OVEr as per declar_ﬂrft.;_in'gh;ren,hy the pfﬁmnt;&r'l:lltidtr section 4(2)(1)(C).
Therefore, the nexl‘::ii.lesﬁdn of determination is whether the respondent
is entitled to avail tﬁe an given to 11.-In1 h}' thg.‘ authority at the time of
registering the project un:H:r s‘qntipﬂ 3 &4 ofthe Act.

[t is now settled law that 'qae pmwsmns of the Act and the rules are also
applicable to nngnhg--pl‘q&'t-nﬁﬂ the term hnﬁning project has been
defined in rule 2{1}[!:] of II'JE rules. The new as well as the ongoing project
are required to be register cld under section 3 and section 4 of the Act.
Section 4(2)(1)(C) of the Act requires that while applying for registration
of the real estate project, the promoter has to file a declaration under

section 4(2)(1)(C) of the Act and the same is reproduced as under: -
Section 4: - Application fm]_ registration of real estate projects
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(2} The promoter shall enclose the fallowing documents along with the
application referred to in sub-section (1], namely: —.......cociiimimniis

(1): -a declaration, supported by an affidavit, which shall be signed by
the promoter or any person authorised by the promuoter, stating:

(C) the time period within which he undertakes to complete the
project or phase thereof, os the case may be..."

27. The time period for handing over the possession is committed by the
builder as per the relevant clause o of apartment buyer agreement and the
commitment of the prumﬂ'lier r#ail;‘élﬂ.g.hdnding over of possession of the
unit is taken accordingly. The new timnlme indicated in respect of ongoing
project by the prnmt::;éll'.u'rljile maﬁngaﬂappﬂcatjun for registration of the
project does not chaiqﬁe:thé cu't'nmltmu._;.t:t of tlTe.ﬁ'ﬂ'&muter to hand over the
possession by the r.iq;ﬂ.- ﬂatia as per the apartmeiit buyer agreement. The
new timeline as md[qm:’ed'l?' thuprnmu:erinﬁm declaration under section
42)(1}(C) is now the nuwtlim:l«hle a.s,mﬂ” I:HEEﬂ by him for the completion
of the project. Although, an:rl prnuaﬂnﬂ]‘ngs shall not be initiated against
the builder for not m&ﬁndﬂ:ﬁe ?}ﬂ;’&mlfrﬁfd{dﬂ'e tﬁtg of possession but now,
if the promoter fai]s.l1:u.ur..lr‘l‘|pl_g!e ﬂ}e.pn:l}ﬁ::t-jﬁfde#_lared timeline, then he
Is liable for penal prns.:ee irLgs. The due date of possession as per the
agreement remains un;\ang&d and promoter is liable for the

consequences and obligations arising out of failure in handing over

possession by the due datilr as committed by him in the apartment buyer
agreement and he is liable If-:aur the delayed possession charges as provided

|
in proviso to section IB[l;I of the Act. The same issue has been dealt by
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28,

hon'ble Bombay High Court in case titled as Neelkamal Realtors
Suburban Pvt. Ltd. and anr. vs Union of India and ors, WP 2737 of 2017
decided on 06.12.2017 and observed as under:

"119. Under the provisions of Section 18, the delay in hamnding over the
possession would be counted from the date mentioned in the
agreement for sale éntered intv by the promoter and the allottee
prior to fts registration under RERA. Under the provisions of RERA,
the promoter is giveh a focility to revise the date of completion of
praject and declare the same undf,r Section 4. The RERA does not
con temp.‘nce rewriting q?m between the flat purchoser and the
promaoter..,

F. 1l Objections regardlng tI:ﬁthlnanm being investors,
The respondent has takena sFand that thé eomplainants are the investors

and not consumers amﬁ-thﬂLEfgﬂ:,‘thE.}’ﬂi‘Ethﬁhh tled to the protection of
the Act and thereby nﬁt%éni:itlﬁ;..ﬁ Flif-'_ﬂ'le c&jﬂlﬁnl under section 31 of
the Act. The respmidﬁmtalslp submitted that the preamble of the Act states
that the Act is EHREIEE] to | pmlaect the m'I:EWEt‘*nf consumers of the real
estate sector. The auﬂmﬂ;ﬁ observes that l:hl! respondent is correct in
stating that the Act is En;u:ltélzlt to pratect the interest of consumer of the
real estate sector., Et;h s}tt@-‘ﬂ ;}.ﬂngﬁpk of [.'I'l-'lEl'pI‘-E!;Etl on that the preamble
is an introduction nf a statuteand. statesmain aims & objects of enacting a
statute but at the same tirpe the preamble cannot be used to defeat the
enacting provisions of the Act. Furthermore, it is pertinent to note that any
agerieved person can ﬁll:;- a complaint against the promoter if he

contravenes or violates any provisions of the Act or rules or regulations

made thereunder, Upon careful perusal of all the terms and conditions of

the apartment buyer's agreement, it is revealed that the complainants are
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buyers and paid total price of Rs.1,02,17,200/- to the promoter towards
|

purchase of an apartment m the project of the promoter. At this stage, it is
|
important to stress upon tlt- definition of term allottee under the Act, the

same is reproduced below

I
“2(d} “allottee” in relation to @ real estate profect means the person to

whom a plog, ﬂparm::ent or building, as the case may be, has been
allotied, sold [ wheffre:r as freehold or leaschold) or otherwise
transferred by the| promater; and includes the person who
subsequently ncqmras ﬂm wH ﬂ”ﬁmfnt' through sale, transfer or
otherwise but does not! m{l;ﬂ; @ person to whom such plot,
apartment or building, m‘hhk{.'uﬂ ]Pu_}r be, is given on rent;”

In view of above-mentioned d’Eﬁnlﬂqn of"allottees” as well as all the terms

r ready reference:

and conditions of the Eﬁﬂﬁ]%ﬂ-eﬁ_} aﬁp]l;;aﬂun for allotment, it is crystal clear
that the mmptﬂnaq"t}ﬁ-’ﬁm Alluﬂéeas i’l{muhj”tﬂu‘nit was allotted to them
by the promoter, Ti'lﬂ concept of investor s not defined or referred in the
Act. As per the deﬁh;iﬁun' ! en under'seﬂtidﬁ-iﬂif the Act, there will be
“promoter” and "a]lnﬂ:e‘e"“‘ii there cannot h-ean party having a status of

“investor”. The Maharaﬂhth E.EE,F Estate Appellate Tribunal in its order
dated 29.01.2019 iqlf:u[.g:&;i‘ g;n.}g@ﬁggqnmgp 1 j]QE'? titled as M/s Srushti
Sangam Developers Pvt. 4td’. Vs, Sarvapriva Leasing (P) Lts. And anr.
has alsp held that the tﬂncé‘pf of investor is not defined or referred in the
Act. Thus, the contention ﬂffprumnter that the allottees being Investors are

not entitled to protection of this Act also stands rejected.

F.IV Objecton reganﬂdlg jurisdiction of authority w.r.t. booking
application form executed prior to coming into force of the Act.
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Another contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the hﬂl:sklng application form executed between the

parties and no agreement for sale as referred to under the provisions of

the Act or the said rules har been executed inter se parties. The authority

is of the view that the Act nbwhere provides, nor can be so construed, that
|

all previous agreements would 'ha re-written after coming into force of the
Act. Therefore, the pru'l.-fisitlms bfﬁﬂ*.ﬁm rules and agreement have to be
read and interpreted hﬂrmFminusI}', Howeyer, if the Act has provided for
dealing with cert:ain"'s_p_edl“l: ﬁmﬂsium?sitﬂia;ﬂunln a specific/particular
manner, then that :rilt!:ga:tiun will be deﬂlt-aﬂﬂﬁi&_ ﬁtcn rdance with the Act
and the rules aftﬂrﬂ':u: date of coming into fnrcé_n{ the Act and the rules.
Numerous provisions of thgu ﬁct save 'the provisions of the agreements
made between the buye rﬁa_pd&lﬂlﬁm. The!sa.ld’ contention has been upheld
in the landmark judﬁmant |Jf Naal;mmn! Hm!tum Suburban Pvt. Led. Vs,
UOI and others, (Supra) which provides as under:

"119. Under the provisions of Section 18, the defay in handing over the
passession would b€ counted from the date mentioned in the
agreement for sale gntered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
praject and declare the same under Section 4. The RERA does not
cantemplate rewriting of contract between the flat purchaser and the
promoter ...

122. We have already discussed that above stated provisions of the RERA
are not refrogpectivein naturg. They may to some extent be having o
retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannet be challenged. The
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Parlioment is competent enough to legislate law having retrospective
or retraactive effect. A law can be even framed to affect subsisting /
existing contractual rights between the parties in the larger pubiic
interest. We do not have any doubt in our mind that the RERA hos
been framed in the larger public interest after a thorough study and
discussion made at the highest level by the Standing Committee and
Select Committee, which submitted its detailed reports.”

30. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd. Vs,

Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate
Appellate Tribunal has obs a-nr&ti-

“34. Thus, keeping in view diw' nf:irmid discussion, we are of the
considered opinion | that the previsions of the Act are quasi

retroactive to some qawﬁl' in aperﬁmn and miLhuﬂnEEﬂﬂu:u_e

Hence in cosg g{ dcjﬁ_v Iﬂ-tﬂg @rjﬂehﬁm}' tf‘ pm'.semﬂn as per HIE
terms and coaditions of the agreemeént for sale the allottee shall be

entitled to theinterest/delayed possession Ehﬂl‘:ﬂﬁ on the reasonabie
rate .-.J-fmi:é'g as prmn'ﬁﬂd in Hiﬁ'ﬁ' 15 of the rules and one sided,
unfair and umreasonable rate of compensation mentioned in the
agreement forsale is liable to be ignored. ™

31. The agreements are sacrosanct save and except for the provisions which
have been abrogated h}'tl;l"L MII%BE Fuﬂhﬂr' it is noted that the builder-
buyer agreements have bee E:-:e-:'uted fn the manner that there is no scope
left to the allottee tn1;1 qtﬁ:.arqr of the clauses contained therein.
Therefore, the ﬁ.utl;mrlt}.lr nf the view that the charges payable under
various heads shall be pay ble as per the agreed terms and conditions of
the agreement subject to the condition that the same are in accordance
with the plans/permissions approved by the respective
departments /competent aluthnritim and are not in contravention of any
other Act, rules, statutes, instructions, directions issued thereunder and

are not unreasonable or e:-u;ﬂrhitant in nature,

Page 28 of 38



HARERA Complaint No. 1380 of 2018
) G_URUGRJ&IM and others

G.  Findings on the relief sought by the complainants

G.1  To give necessary directions to the respondents for return of the
payment made in lieu of unit/ till date along with prescribed rate
of interest from the date of allotment of said plot till realization as
per the provisions of Section 18 and Section 19(4) of the Act 2016.

G. Il To direct the respondents to refund the amount collected from the
complainantin lieu of interest, penalty for delayed payments under

rule 21(3)(c) of the Rules, 2017.
32. In the present complaint, tlhe complainants intend to withdraw from the

project and are seeking returnof the amount paid by them in respect of
v
subject unit along with intgrest at the prescribed rate as provided under

section 18(1) of the Act, SEJ‘F 18(1)of the Actis reproduced below for ready

[
reference.

“Section 18: - Return of tmmum and compensation
18(1). If the prﬂm-t:lt'ﬁ'r ium to complete ar is unable to give possession of an

apartment, plot, or Build

(@) in occordance m.tﬁ HIE softhe agreement forsole or, as the case may
be, duly completed by ﬂnﬂrspacmthﬂei’m or

(b} due to discontinuance ol his hu;nu:ﬁ a3 d developer on account of
suspension or revecatiom.af the registration under this Act or for any
other reason,

he shall be liable on d‘emlmd to the alloteees, in case the allottee wishes to

withdraw from mi'tpmj,lel:h uﬁn‘muﬁprﬂ ydice toany uther remedy available,

to return the amount received by him in respect of that apartment, plat,

building, as mﬂcmmrwhr. nﬁﬂzbﬂﬂ'ﬁtqﬁmﬁ rate as may be

prescribed in this-behalf including compensution in the manner as provided

under this Act: I

Provided that where an gllottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
til the handing over of the possession, at such rate as may be prescribed.”

| [Emphasis supplied)

33. Clause 11(a) of the plot buyer agreement (in short, agreement) provides

for handing over of pnsseséiun and is reproduced below:

I
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“11. Schedule for passession
(u] "The company shall endeavour to offer possession of the said plot, within
thirty (30) months from the date of this Agreement subject to timely
payment by the intending Allottee(s] of Total Price, stamp duty,
registration charges and any other changes due and payable according to
the payment plan.
i3 PR
{3
{d) Fﬂﬂr.'re of Company o offer possession and payment of
compensation,

In the event the Company fails to offer of possession of the said plot,
within thirty [30) months from the date of execution of this
Agreement then after the af grace period of 6 months from the
said 30(thirty) months subjfect {ﬁ,.ﬂm intending Allottee{s) having
made all payments a3 per ; Et pMan and subject to the terms,
conditions of this A]grlbzmanmrldmm fl.l[EE majeure circumstances,
the company shﬂ*.l' q:ly‘ m, tion to_the intending Allottee(s)
calculated at H!ﬂ rate: of%n \f- per sq, vard Per manth on the full
area of the Saitl ' h‘h‘r-ﬂﬂﬁ-‘ﬁamﬂs hmvc agreed is fust and
equitable Hﬁrﬂtp of the domages that the irrﬂ'hdi’ng Allottesfs) may

suffer and the'intending ..M’ﬂrmﬁ} agrees Hﬂ;t he/they shall not
have any 'otfier r:f#fmsfﬂg‘hﬂ whatsoever. The adjustment of
mnrpensn'r,r'-pﬁ shall ‘be done at the ﬂm‘e ﬂf execution of the
mﬂv.ﬂ_}mceﬁﬂﬁ
34. At the outset, itis reﬁ:vn:ntrn Eummmt on E'LE.présEL possession clause of
the agreement wherein mgﬂnﬁe;ﬂan h’ils hEF.‘n subjected to all kinds of
terms and conditions uf} this. ?gmnwnt and application, and the
complainants not &lﬁig Ilh: default under ‘any provisions of these
agreements and -cﬂrgp]ii_nq:é: wg;m.._ all tp‘réti;hns, formalities and
documentation as prescrihied by the promoter. The drafting of this clause
and incorporation of such conditions are not only vague and uncertain but
so heavily loaded in favour of the promoter and against the allottee that
even a single default by the allottee in fulfilling formalities and

documentations etc. as prescribed by the promoter may make the
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possession clause irrelevant for the purpose of allottees and the
commitment date for han!riing over possession loses its meaning. The
incorporation of such clause in the buyer's agreement by the promoter is
just to evade the liability l:Lwards timely delivery of subject unit and to
deprive the allottee of his :Lght accruing after delay in possession. This is
just to comment as to how the builder has misused his dominant position
and drafted such miﬂchiev%usgir;la_g_se;in the agreement and the allottee is
left with no option but to 5|En;}nﬂigﬂgtted lines.

Due date of handlng_nv_dgr of possession and admissibility of grace
period: The rEEpnn?;Iggt h‘qls s:l;-'l:i'nﬂtted Hlat-l:_hg{ proposed estimated time
of handing over théfusseﬂl,sumgf the said plﬁfj\ﬂs 30+6 months i.e, 36
months from the date of execution of plot Eﬂyer agreement dated
29,01.2015 which comes. ml;ttu be 29.07, Eﬂﬁmd not 30 months from the
date of the agreement. ﬂsqér ﬂaur.a it hfthE plot buyer’s agreement, the
promoter has pmpuse;l to F].El.l'ld uyer th; possession of the plot within 30
months from the date of p:m::trl:lhn-uf this agreement subject to timely
payment by the intﬂ'n.ding .ahﬂftee_{s] of total price, stamp duty, registration
charges, and any other cha.rges due and payable according to the payment
plan. The authority nhﬁenlres that in the said clause, the respondent has
failed to mention any expression w.r.t entittement of grace period for

I
calculating due date of possession, therefore, the promoter/respondent is

not entitled to any grace p%n‘nd.
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36. Admissibility of refund a{lung with prescribed rate of interest: The
complainants are seeking refund the amount paid by them along with
prescribed rate of interest. | owever, the allottees intend to withdraw from
the project and are SEE.’:{EHJ' refund of the amount paid by them in respect

of the subject unit with interest at prescribed rate as provided under rule

15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest: [Proviso to section 12, section 18

and sub-section (4} nndﬂb&‘ﬂﬁﬂﬁﬂ“ }’m"’sec!fnﬂ 19]

(1} For the purpose of pn:ﬁ,im; pﬁ‘cﬁuﬂ 12; section 1 and sub-
sections [4) and (7 ﬂf iml'.mh 19, the ‘“interest at the rate
prescribed” shalf b ﬁﬁ: State Bank-of India highest marginal cost
of lending rate + I

Pmﬂﬂnﬁ. tfm in ﬂn:w the State Rank of India marginal cost
of lending rate (MCLR) is notin use, :E‘sﬁh‘# be replaced by such
henchmark lending rates whith the State Bank of India may fix
from n._'hlf- to time for lending (o the general public.
37. The legislature in its wisdem in the subordinate legislation under the

provision of rule 15'of th‘q I"I.llES,. has ﬂenarnﬂnad the prescribed rate of
interest,. The rate of lnt!'rﬂqt sﬂ ilﬂtﬂfi'mmed by the legislature, is
reasonable and if the Eil.ldiﬂllﬂ 15 followed to award the interest, it will
ensure uniform pra&!& in I’dl the eases. ’

38. Consequently, as pEr Ufﬂb“iitﬂ of the State Bank of India ie.
https://sbi.co.in, the margfnal cost of lending rate (in short, MCLR) as on
datei.e, 29.07.2022 is 7.80%. Accordingly, the prescribed rate of interest
will be marginal cost of len:ding rate +2% i.e., 9.80%.

39. The definition of term ‘inrélrest' as defined under section 2(za) of the Act

provides that the rate of ginterest chargeable from the allottee by the
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promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

"(za) "interest” means the rates of interest pavable by the promoter or the
ailottes, as the cose may be
Explanation. —For the purpose of this clause —
fi)  the rote of interest chargeabie from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promaoter shall be hable to pay the allottes, in case of defoult;
(i)  the interest pﬂ}ﬂbf& by, the promater to the allottee shall be fram
the date the promoter récefved the amount or any part thereof till
the date the amount im'pﬂ,rt thereof and interest thereon s
refunded, and the | st F&rﬂhﬁ'b}t_{ﬁﬂ' allottee to the promoter
shall be from the {ave the dllotted defqults in payment to the
pramoter till the datedt s paid:” .
On consideration of the documients available 6n record and submissions

made by both the pérﬁnﬁ r%;a;di_nﬁ _mﬁﬁveﬁiigﬁ of provisions of the Act,
the authority is Hhéﬁﬁﬂ that ﬂ'lelresp'-nnklént is in contravention of the
section 11(4)(a) of the Actby not handing over possession by the due date
as per the agreement.l.ﬁ&_ﬁqﬁ' ﬂﬂmil’hf the agreement executed
between the parties on 29.( _I_l 2615 t_]EJJE_j:'IESSEEEi{;Iﬂ of the subject plot was
to be delivered *mtl'ﬁn a psélnci ?EF-&{I fﬁmnﬂw;frﬂn%.the date of execution of
this agreement which :nmJﬁﬂHt to be 29.07.2017. As far as grace period
is concerned, the séme .iﬂ disallowed for tﬁe reasons quoted above,
Therefore, the due date of hlanding over possession is 29.07.2017.

Keeping in view the fact U'IEI!T the allottees/complainants wish to withdraw
from the project and are d;nanding return of the amount received by the

I
promoter in respect of the 11n|‘t with interest on failure of the promoter to
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complete or inability to give possession of the unit in accordance with the

terms of agreement for sale or duly completed by the date specified

therein, the matter is covered under section 18(1) of the Act of 20146,

!
42. The due date of possession as per agreement for sale as mentioned in the

table above is 29.07.2017 and there is delay of 1 years 3 months and 3
days on the date of filing r:-f'l the complaint.

43. The occupation certificate/ pu:@lgt:lpﬁ‘pertlﬂtate of the project where the
unit is situated has still not bﬂéﬂ,ﬂhtﬂned by the respondent/promoter,
The authority is of the ﬂm-.i' ﬂ;gt'fh&;aﬂg&eeﬁ-cannm be expected to wait
endlessly for taking p‘u-ssass!i on of the allotted unitand for which they have
paid a cunssderatﬂe ammllnt towards ‘the sale consideration and as
observed by Hon' hle Euprﬂme Court of India in Ireo Grace Realtech Pvt.
Ltd. Vs. Abhishek Hﬁﬂﬂﬂﬂ:ﬂ: ﬂrls., nlaiwffn_'gpu:'ﬂl no. 5785 of 2019, decided
on 11.01.2021 HIE pei

| 3

"... The occupatign Eertifibate i< nok ovailable evén as on date, which
clearly umnunﬂéﬁa-‘n‘eﬂﬁ-ﬁ;ﬂﬁfmrﬁéﬂ, The ailottees cannot be made to
wait indefinitely for possessign of the ﬁﬂﬂ'rf.‘l'ljﬂﬂF allotted to them, m:rr
can they be bolind {a take the cpartments in Bhase 1 of the project....

44. Further, the Hon'ble Supréme Court of India in the cases of Newtech
Promoters and DEI.-"E.fﬂpEJT: Private Limited Vs State of U.P, and Ors. and
reiterated in case of Mjs!sﬁnn Realtors Private Limited & other Vs
Union of India & others. {Sﬁprﬂ ) observed as under: -

25. The unqualified right of the allottee to seek refund referred Under
Section 18(1){n) and Section 19(4) of the Act is not dependent on any
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contingencies or stipufations thereof It oppears that the legislature
has consciously provided this right of refund on demand as an
unconditional absolute right to the allottee, if the promoter fails to give
poassession of the apartment, plot or building within the time stipulated
under the terms of the agreement regardless of unforeseen events or
stay arders of the Court/Tribunal which is in either way not
attributoble to the nfhmafﬁame buyer, the promoter is under an
obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the oliotree
does not wish fo mt."rnfrw from the project, he shall be entitied for

interest for the period nf dc}ayﬂ;f h:m:iin g over possession at the rote
prescribed.”

-\.

45. The promoter is responsible ﬁ;ir .alI n'l;ﬂigatiuns, responsibilities, and

46.

functions under the. prnuklﬂns u-f the Act of 2016, or the rules and
regulations made tl}e,reund eror to thE allﬂttegsmper agreement for sale
under section 1 l[ﬂfg} Thtf pr&rmhter has failed to complete or unable to
give possession of ﬁlﬂr unit itl aqt:ﬂrﬂance with H:IE terms of agreement for
sale or duly l:umpleted hjlll bha date spuﬁﬂeﬂ-' therein. Accordingly, the
promoter is liable to the ehlmtees, as they wish to withdraw from the
project, without pwica hu &1;% njﬂarer FH@E#-?V&!IEHE, to return the
amount received hg--hjl;m in ! f - qt_ni“-;r]w unit w;ftl:t jnterest at such rate as
may be prescribed. . r@e |

Accordingly, the nun—cum;{lian-:e of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such, the cpmplainants are entitled to refund of the entire

I
amount paid by them at the prescribed rate of interest i.e, @ 9.80% p.a.

(the State Bank of India h%ghesr marginal cost of lending rate [MCLR)

|
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applicable as on date +2%) as prescribed under rule 15 of the Haryana
Real Estate [Regulation aml:l Development) Rules, 2017 from the date of
each payment till the ac lal date of refund of the amount within the
timelines provided in rule liﬁ of the Haryana Rules 2017 ibid.

G-I To impose penalty upon the respondents as per the provisions of
section 60 of the Act for willful default committed by them.
The project is now registered with the autho rity vide registration no. 13 of

| .
2020 dated 05.06.2020, valid upto 31.21.2024. No details have been
[ B

provided to haul up the rqrspﬁ_ﬂﬂéﬁi'fﬁ_r violations of the provisions of
|

section 4 of the Act, 2016,
|
G.1IV  To issue directions to make liable every officer concerned Le.,
Director, Manager, Secretary, or any other officer of the
respondent’s  company. at whose instance, connivance,
acquiescence, neglect any of the offences has been committed as
mentioned in Section 69 of Act, 2016 to be read with the rules,2017.
In the absence of parti::ulal for proceeding under section 69 of the Act

2016, no directions can'be issued

|
G.V  To recommend criminal action against the respondents for the
criminal offence of cheating, fraud and criminal breach of trust
under section 420, )6 and 409 of the Indian Penal Code.
In the absence of any particulars for initiating for criminal proceedin g5, no

direction as sought by the complainants ¢an be issued.
|

G.VI.  Toissue direction to pay the cost of litigation.

G.VII Te issue direction to pay the compensation to complainant for
compensation for his mental agony, pain, and harassment.

The complainants are seeking above mentioned relief w.r.t. compensation

Hon'ble Supreme Court of India in civil appeal nos. 6745-6749 of 2021

titled as M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of
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5l.

Up & Ors. (supra), has| held that an allottee is entitled to claim
compensation & litigation charges under sections 12,14,18 and section 19

which is to be decided by the adjudicating officer as per section 71 and the

guantum of compensation & litigation expense shall be adjudged by the
adjudicating officer having Llue regard to the factors mentioned in section
72. The adjudicating ufﬂclr has exclusive jurisdiction to deal with the
complaints in respect of cI-m;#nﬁa:gum& legal expenses, Therefore, the
complainants are advised ttl a[:éﬂ‘mh ﬂte adjudicating officer for seeking
the relief of litigation e;q_:ggqsqg,_

Directions of the afl;llnnll{y o .

Hence, the authurﬂ}{ hérel::«y passes this order and issues the following
directions under section 37 of the Act to ensure compliance of abligations
cast upon the pmm‘h_fer__ﬁ_pei‘ the Eﬂncﬂﬁn Etﬁtrusted to the authority

e

under section 34(f): N OE

=

i. The respnndeﬂfmur*temsgllretled te refund the amount received
by it from the t‘um‘pfatlrfﬁnt:; ﬁ]nﬁg with lnteré“st at the rate of 9.80%
pa.as prescribed l.mlderr rule 15 of ‘the Haryana Real Estate
(Regulation and Devefnpment] Rules, 2017 from the date of each
payment till the a::tualédatﬂ of refund of the deposited amount.

ii. A period of 90 days i5 given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.
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Fhis decision shall mutatis mutandis apply to cases mentioned in para 3 of

this order.

The complaints stand disposed of. True certified copies of this order he

I
placed on the case file of el;al:h matter. There shall be separate decrees in

individual cases,

Files be consigned to regist;ry.

* ! _J 3(14-«D Lot : ' ER}LL,L--&‘
(Vijay Kumar Goyal) v T e (Dr. K.K. Khandelwal)
Memhber ' ' Chairman

Haryana Rqai Estate Ragaﬂatur}ru&uﬂmﬁqi, Gurugram
Dated: 29.07.2022
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