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ORDER

The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions to the allottees as per

the agreement for sale executed inter-se them.

Project and unit related details
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The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over

the possession, delay period, if any, have been detailed in the
following tabular form:

Complaint no 1242 of 2021

S. No.| Heads Information
1. Name and location of | “Vatika INXT City Centre”, Sector 83,
the project Gurgaon, Haryana
2. | Nature of the project | Commercial complex
3. | Area of the project G l

4. | DTCP License ot 0? dated 19.11.2007 valid
1.2019
RERA registe db gi
registered ,5 LV Q
5. Allntment o ) ¥ ﬂﬁ 2011 [ %’ireﬁ page 28 of
7. | Date of b er buyer b of complaint)
agreemen P H
8. Unit no. @ | er no. A
o e F 00 sq.ft. (page 32 of
“ T ikcor
9. | New unit no. s
10. | Possessio . s ;‘»: will complete the

2 said complex within

m the date of
ment. Further, the
| Allottee has paid full sale consideration on

signing of this agreement, the Developer
further undertakes to make payment of Rs
As per annexure "A” ...... (Rupees......) per
sq.Jt. of super area per month by way of
committed return for the period of
construction, which the Allottee duly
accepts. In the event of a time overrun in
completion of the said complex the
Developer shall continue to pay to the
Allottee the within mentioned assured
return_until the unit is offered by the
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Developer for possession. (Emphasis
supplied)

11. | Due date of possession | 11.06.2014
12. | Total sale Rs. 27,50,000/- as per clause 1 of the
consideration agreement (page 32 of complaint)
13. | Paid up amount Rs. 27,50,000/- as per clause 1 of the
agreement (page 32 of complaint)
14. | Assured return clause | AnnexureA

g

t, during the course of
such time the building in

"‘J’:ﬂ “wou an assured return
%r?:ﬁ a monthly basis
t of each calendar month,

The obligation of the developer shall be to
lease the premises of which your flat is
part @Rs. 65/- per sq.ft. In the eventuality
the achieved return being higher or lower
than Rs. 65/- per sq.ft.

1. If the rental is less than Rs. 65/- per
sq.ft. than you shall be returned @Rs.
120/- per sq.ft. for every Rs. 1/- by which
achieved rental is less than Rs. 65/- per
sq.ft.
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2, If the achieved rental is higher than R.
65/- per sq.ft. than 50% of the increased
rental shall accrue to you free of any
additional sale consideration. However,
you will be requested to pay additional
sale consideration @Rs. 120/- per sq.ft.
for every rupee of additional rental
achieved in the case of balance 50% of
increased rentals.

15. | Offer of possession Not offered

16. | Occupation certificate | Not obtained

B. Facts of the complaint

2

That relying upon the respondent’s representations and being
assured that the respondent would abide by their commitments,
the complainant in good faith purchased a unit 460 ,4th Floor,
tower ‘A’ of Vatika INXT City Centre admeasuring 500 sq. ft. super
area. That the booking of the said unit was confirmed to the
complainant vide allotment letter dated 11.06,2011. Wherein the
respondent explicitly.

That, previously pursuant to the booking of the unit by the
complainant, a builder-buyer agreement dated 11.06.2011 was
executed between the parties which included all the details of the
project such as amenities promised, site plan, payment schedule,
date of completion etc. under the said builder buyer agreement, the
respondent promised, assured, represented and committed to the
complainant that this residential project would be completed and

will be handed over to the buyer within the above-mentioned
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stipulated period of time. Further, as per clause 2 of the builder-
buyer agreement, the respondent assured that the time is of the
essence,

That pursuant to the original builder buyers' agreement an
addendum dated 11.06.2011, which is marked as annexure A to the
BBA, was duly signed and executed by and amongst the
complainant and the respondent wherein the respondent
undertook to pay a monthly rent of Rs. 65/- per sq. ft. per month to
the complainant, which is egﬂhgnggj:t to Rs. 32,500 per month. It is
stated that the complainant w§£’g g

_p!.__*u

g paid the promised monthly
rentals till June 2018 huwever ﬁ're respondent stopped paying the
monthly rentals to the :nmplhinantaﬁér]uﬁe 2018 on the premise
that the abuvesafd\ﬁ% tted un;: I:igs been Jeased out to some
company named _.Ni’pﬁ lnstimte qf Tuumsm and Hospitality
Education” huwe{rar ﬁhe aboqesltnd#ease ;rfeqe_drturned out to be
fake, executed by the :esgnnden in a}dgm ‘avoid paying monthly
,,thaf the respondent has
involved themselves into eﬂ:bof: forgefy criminal breach of trust

and cheating in ugie? to@yafﬁ ﬂi& ﬁrﬁnﬁal“dbhgatmns towards

the complainant.

rentals to the cnmplhm I

Thereafter, several ,éffurﬁs'-fmni the ;célr'iﬁlai'nant were made to
seek timely updates about the status of the construction work at
the site, but due to the negligence of the respondent, there was no
satisfactory response from their end. The agreement entered
between the complainants and the respondent provided for
construction linked payment plan, the complainant had assumed
the money collected by the respondent from the complainant

would be utilized for construction purpose. Unfortunately, the
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respondent did not properly utilize the complainant’s hard-earned
money and even after the lapse of the 11 (Eleven) Years of the date
of booking the project is yet to be completed.

After getting zero response from the respondent, the complainant
visited the construction site but were shocked and appalled to see
that construction that had not been completed. Despite respondent
promising the complainants to provide him with world class

project with impeccable facilities the complainant is shocked to see
30% progress being done arthg{zgﬂsquctmn site and the purpose

of the complainant to book tl@@%amplet&l}' not fulfilled.
It is further stated that,ﬁlg{esgan%ent Wﬂ;tl‘uut the consent of the

complainant shlftegvﬁ;[ﬁr otted ﬁnﬁg\ﬁ, l‘.h{it no 460 in Tower
Ato unit no. 222 in t

tower C atEF'e abovesai fEct. It is stated that
the respondent h;.i.d{ne thlswerajlnﬁnmt m?l%blft even informing
and taking prior cqgs nt of the cumplaﬁp and the complainant
got to know abnut‘tbg@ﬁwigesdld re-alln ‘Baﬁer they received a
letter dated 31.07. Zﬂﬁj », "‘*' -'«*--*"""r,u ?‘x"

It is stated that the respnndentfhaﬁalsed false and fictitious

maintenance billﬂh %@ﬁ:al possession of
the unit to the compl amant [t is s/ta\ed at the demands raised in
the maintenance hﬂls }15 fa_lgel and ihab\ be made without
application of mind in order to extort money from the innocent
complainant.

That the respondent at various instances violated the terms and
condition of the builder buyer’s agreement by:

i. Not handing over the peaceful and vacant possession of
the abovesaid allotted unit.
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ii. Not paying the promised monthly rentals to the
complainants at initially promised rates.
iii. By not executing the sale deed of the abovesaid Unit.
iv. By re-allotting the unit without any prior consent of the
complainant.
That at the time of execution of the builder-buyer agreement the
respondent had represented to complainant that they are in
possession of the necessary appravals from the DTCP, Haryana to
commence with the cnnstrucﬁ n ﬁaﬁl‘: of the commercial project.

However, till date only 30 "'ctinn whatsoever has taken

place at the site. It is al;mndantly Glear that the respondent has no

intentions of mmpl"eﬁhg»tﬁe d{%ﬂ“ject and have not

abided to the terr?s;and cundmuﬁr: mﬂntm ﬂ-u’i the clauses of the
builder buyer agreement, (| “1. .’3]

That, itis unambiguigu;ly [ﬂClq thﬁti chrc' s eure was involved,
and the project f\éqcﬁeeh a;: a stand: j:{ce several years,
precisely in the end n‘th}i% gj‘iﬁlt hﬂw years till the present
date, therefore the resp “hdentﬁeanﬁ’ﬁt take a plea that the
construction was&h?teﬂ? d ,“?o ,,‘_I:he 'C 2@ pandemic. It is
submitted that the reasmgned cumETamant as already made the
full payment to the rksngndeﬁt%uwaﬂds ﬂlﬁ uhit booked by them.
That, despite paying such a huge sum towards the unit, the

respondent has failed to stand by the terms and condition of the

agreement.
That the complainant herein is constrained and left with no option
but to file this present complaint seeking the peaceful and vacant

possession, registration of the sale deed of the allotted unit no. 460
on 4" floor in tower A at Vatika INXT City. Further, the complainant

Page 7 of 27



14,

15.

16.

HARERA

= GURUGRAM Complaint no 1242 of 2021

herein reserve his right to add / supplement/ amend /change/alter

any submission(s) made herein in the complaint and further,

reserve the right to produce additional document(s) or

submissions, as and when necessary or directed by this hon'ble

tribunal.

Relief sought by the complainants:

The complainants have sought following relief(s):

i.  Direct the respondent to handover the actual, physical, vacant
possession of the umtnﬂ @0 u; ‘Tower A of the abovesaid
project. hﬁ/’ gp?f‘

__'+.? u; 1N

ii. Direct the respundent o e:geclg_l’e'm\gg:e sale deed of the
abovesaid Um?ﬁ%‘fé\{mﬁ ﬂﬁ'{hehcéhﬁmn

iii. Direct the respgnd/ nts to p pay tﬁe delﬁg’ﬁe aity charges with
interest as pen.R?RA aan 1Y ) TT

iv. Direct the rampndent to pay E(ssu!Ed fraturn charges to the
complainant as pgfthe adde}ndum l;;p%mement

On the date of fmav[hgg, “the gu&bgw explained to the

respondent/promoter abethe soarTver entions as alleged to have

been committed iti péatﬂg tés@ctﬁm 1@@ @lof the act to plead

guilty or not to plead gullt}r S .

Reply by the respondent

The respondent has contested the complaint on the following

\ F i

grounds.

a. That the complaint filed by the complainant before the authority,
besides being misconceived and erroneous, is untenable in the
eyes of law. The complainant has misdirected himself in filing
the above captioned before this authority as the relief being

claimed by the complainant, besides being illegal, misconceived
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and erroneous, cannot be said to even fall within the realm of
jurisdiction of this authority.

b. That in the present case, the complainant is seeking reliefs
which, from reading of the provisions of the 2016 Act and 2017
Rules, especially those mentioned hereinabove, would be liable
for adjudication, if at all, by the adjudicating officer and not this
authority. Thus, on this ground alone the complaint is liable to

be rejected.

c. That the complainant h}ﬁ z *QE present complaint is also

-' 'ged pending assured return

F‘littqd tfjm he authority does not

l‘-.r"t'\

U aﬁ‘rtlfé*ﬁ t of assured return

H._.‘...-...l-l"

which the authar:@zhas alfeaﬂyheid in 'ﬁaqnus judgments. It

is clear that cwlglnant isnot ati : a;h: EL{b;.lt is an investor”
| I )<
who is only se ssttrea@ reFu -frcfm pnndent by way

of present Cﬂmpﬁglt" hlé’l is not n able under RERA.

- F
. fr)&déﬁeﬁdent judgment has

The complainant a&éﬁ gt;} own’
1 l"‘n-}

booked the said unit. }i*h”ie enmﬁlaiﬁ'a'rﬁ has agreed for leasing

arrangement Whé'elrﬁ, c@lﬁnanﬁ j{as; ﬂbunked the said

commercial umt for earnmg prnf‘t and 15 qeant for leasing only
| } / 1'1 \ /
and not for peﬁspﬂhl a;:cnpatiﬂon Yl

d. That due to the evolving policies, regulations and legal
framework governing real estate investments, the company also
informed the clients of commercial units that as per the
guidelines newly promulgated ordinance i.e. “Banning of
Unregulated Deposit Scheme Ordinance 2018" and further
"Banning of Unregulated Deposit Scheme Act 2019” the

government banned such assured/committed returns and

Page 9 of 27



. That the complainant is a.rb £

HARERA

<2 GURUGRAM Complaint no 1242 of 2021

schemes of such returns completely. It is submitted that the
respondent duly paid the assured return till June, 2018 and
thereafter the said space is to be put on lease and the negotiation
for the lease is going on and it was only due to the above
mentioned ordinance and Act, the responded suspended all
return based sales and stopped making payments towards the
assured returns. Thus, in view of the above mentioned ordinance

and Act, the assured return 1s nut payable

3 giinvestor who has made the
on .' with an intention to earn
assured return and }ea& rrf}htalg fruf' «the respondent. As per
clause 32.1 and;’%a?l rtif’ th#'hb‘quﬁﬁe\q{’ er agreement and

addendum to ement, nomplainad{ %é@greed for leasing

booking with the respondent o

arrangement w,];;ej‘em complamant has ‘booked the said
commercial un%l{t@n eamlng pmf‘tean: is ;T[eant for leasing only
and not for pers h@,‘l‘wﬂ@l accl# u};r use and as such the

relief of pusse551uméﬁd7m :
_'I} -
cannot be granted by ! this- ughoﬂﬁr Therefnre the present

L §9%y the complainant

complaint due fall_% m e authority.
17. Copies of all the relgvant ducumem;s\ ave been iled and placed on

18.

the record. Their aruth&ri‘tlttlty is7not fh Ithspute Hence, the
complaint can be decided on the basis of these undisputed
documents and submission made by the parties.

Jurisdiction of the authority

The respondent has raised preliminary objection regarding
jurisdiction of authority to entertain the present complaint. The

authority observes that it has territorial as well as subject matter
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jurisdiction to adjudicate the present complaint for the reasons
given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana, the
jurisdiction of Real Estate Regulatory Authority, Gurugram shall be
entire Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area uf ﬁﬁugram District, therefore this

authority has completed terr urisdiction to deal with the

present complaint. 7 /1L N

. “;.. . r‘-_h -L'I x ' .
E. I Sub]ect ma md&ﬂéﬁ"ﬁ\f}’ \‘\

be responsible te i.:h allutj:eq as| p 7 }16&}? for sale. Section
11(4)(a) is repmi@e as‘per'éurideii | lf

Section 11(4}@« i i

Be responsible ,%r aﬂ'_,,g )
under the prawsmnfnﬁtﬁm'lc:m: the rules and regulations made
thereunder or to the allottees-as'per the agreement for sale, or to

the associati es, asithe case may.be, e conveyance
of all the a% ﬁﬁg ﬁm%e may be, to the
allottees, or the m of allottees or
the mmpetqn‘t duﬁm{ﬁ ps tﬁg r:ti&e any ﬁﬁ \ /A

The prawsm}rﬂf assured hetumﬂ.r part of buh'der buyer's
agreement, as per clause 15 of the BBA dated......... Accordingly,
the promoter is responsible for all obligations/responsibilities

and functions including payment of assured returns as provided
in Builder Buyer's Agreement.

Section 34-Functions of the Authority:

ey

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promaters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.
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50, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.

Findings on the relief sought by the complainants:

F.I Assured return

While filing the petition bes:desdela}red possession charges of the
allotted unit as per builder huy ": &

complainant has also suught asstire returns on monthly basis as

per addendum to the;g};deqmﬂgtatw&m;aof Rs 71.50/- per sq. ft.

of super area per g%rqﬂ;pﬁTMh& comp}etlQhﬁ}munsmcnan of the
said building. It 7‘@5 also agreed as per clial).sa 32.2(a) that the

developer would paytu the bnyer Rs 65/- persq.ft. super area of
the said cummeré@fb‘jt as cnmn;li ed t‘elj;@f T upto 36 months
from the date of co nteﬁ fo cqnstﬁu@%n the said building or
till the said cnmmerméi\qrfma p;f%u@j&fgwhichever is earlier. It
is pleaded that th:::znndenfhaﬁ ﬁnﬁ;m‘pl ied with the terms and

mahti@u@fugsgme‘%ne, the amount of

assured returns was. paid but l::{lter on;the respendent refused to

conditions of the

pay the same b}*'*tﬁi{lﬁg‘ﬁi ﬁ!e'a"of"th'é fBa\rin‘liug of Unregulated
Deposit Schemes Act, 2019 (herein after referred to as the Act of
2019). But that Act does not create a bar for payment of assured
returns even after coming into operation and the payments made
in this regard are protected as per section 2(4)(iii) of the above-
mentioned Act. However, the plea of respondent is otherwise and

who took a stand that though it paid the amount of assured returns
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upto the year 2018 but did not pay the same amount after coming
into force of the Act of 2019 as it was declared illegal.

The Act of 2016 defines “agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is defined as an arrangement entered
between the promoter and allottee with freewill and consent of
both the parties. An agreement defines the rights and liabilities of
both the parties i.e., promoter and the allottee and marks the start

tﬂf&en them. This contractual

of new contractual I'EEEtIﬂnsh A

R ey

relationship gives rise to Wﬂ“ eements and transactions
Hﬁ"‘l‘

between them. The diff)grgut kinds c{f pqymgnt plans were in vogue

s J‘ .‘ I
and legal within thgﬁ’s%mﬁg of aﬁi’eglﬂam\fnr sale. One of the

integral part of thj&agéementm l:he tt'ans assured return
inter-se parties. Thﬁ ggree f6r lef'a %ﬂ

this Act (i.e., Act b@él&}; sh:rll be tﬁe esc 1bed form as per
rules but thisﬂﬂn\kzgggﬁﬁpes*mu rewnisbz :ggreement entered
between promoter anﬁaﬂatteeprinrfu mm.mg into force of the Act
as held by the Hnn b!e Bumbay High Cuurt in case Neelkamal
Realtors Suburba; vﬁge ﬂrﬁftﬁa n;‘" ¥/s Union of India
& Ors., (Writ Petlt_mn Nn 2?13? oﬁﬁl %emdaéd on 06.12.2017.
Since the agreeméiit! defifes the hu}fermmmoter relationship

ing into force of

therefore, it can be said that the agreement for assured returns
between the promoter and allottee arises out of the same
relationship. Therefore, it can be said that the real estate regulatory
authority has complete jurisdiction to deal with assured return
cases as the contractual relationship arise out of agreement for sale
only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 which provides that the promoter
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would be responsible for all the obligations under the Act as per

the agreement for sale till the execution of conveyance deed of the

unit in favour of the allottees. Now, three issues arise for

consideration as to:

i.  Whether authority is within the jurisdiction to vary its earlier
stand regarding assured returns due to changed facts and

circumstances.
ii.  Whether the authority is cumpetent to allow assured returns
to the allottees in pre-RE] .' i .after the Act of 2016 came
into operation, |

iii. Whether the Act o }2}1’19 Earskpaymeq\t of assured returns to
the allottees Inﬁm EER?A c§§e§ '|°‘-¥{"' ' ":- __
While taking up tﬁcches of Brhfﬁ]eet & ﬁ’igx, Fs M/s Landmark
Apartments Pvl; jtd {camplqin:l nol 1 P’ ,yi 2018), and Sh.
Bharam Singh &ﬁnr kﬁs l‘r’qutafn HP s LLP” (complaint
no 175 of 2019} ﬁmtded on nzqﬁzp;& and 27.11.2018
respectively, it was held ]Jy the auﬁh@ﬁ?}hﬁt it has no jurisdiction
to deal with cases of assured’ féﬁﬂ"ﬁf’I‘hnugh in those cases, the

issue of assured rﬁr&ns@aszmml d r.g % ﬁ?’g by the builder to

an allottee but at-that I;lmeﬂnetther the ful]L facts were brought

before the authority ior it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is obligated
to pay that amount. However, there is no bar to take a different
view from the earlier one if new facts and law have been brought
before an adjudicating authority or the court. There is a doctrine of
“prospective overruling” and which provides that the law declared
by the court applies to the cases arising in future only and its

applicability to the cases which have attained finality is saved
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because the repeal would otherwise work hardship to those who
had trusted to its existence. A reference in this regard can be made
to the case of Sarwan Kumar & Anr Vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein
the hon'ble apex court observed as mentioned above. So, now the
plea raised with regard to maintainability of the complaint in the
face of earlier orders of the authority in not tenable. The authority
can take a different view from the earller one on the basis of new
facts and law and the preneunig;yentﬁ made by the apex court of
the land. It is now well s _.'J _‘Jﬂﬁgffesmen of law that when
payment of assured rett.tr‘g,g is bﬂl‘t and parcel of builder buyer’s
agreement (maybe pﬁere isa ela:'useiﬁ'ﬁlatdocument or by way of
addendum memorandum ef underet&ndﬁng or terms and
conditions of the aﬂptmenteﬁ a.unili? then El&bullder is liable to
pay that amount as ag'eed upon andican t ?ke a plea that it is not
liable to pay the aumunt of essurerl ”,Eé%urn Moreover, an
agreement for sale deﬁ.ne:‘p tﬁé"bulide b,u)’wi"elatmnshtp So, itcan
be said that the agreemen’i::‘ fer ass‘i'.!red returns between the
promoter and ell?:eg aﬁees ﬂl}t o?xhe:ﬁgme'\*emnenehip and is

marked by the original agreement for sale. ’I‘herefere, it can be said

that the authority has complete jurisdiction with respect to assured
return cases as the contractual relationship arises out of the
agreement for sale only and between the same contracting parties
to agreement for sale. In the case in hand, the issue of assured
returns is on the basis of contractual obligations arising between
the parties. Then in case of Pioneer Urban Land and
Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ
Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was
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observed by the Hon'ble Apex Court of the land that “..allottees
who had entered into "“assured return/committed returns’
agreements with these developers, whereby, upon payment of a
substantial portion of the total sale consideration upfront at the
time of execution of agreement, the developer undertook to pay a
certain amount to allottees on a monthly basis from the date of
execution of agreement till the date of handing over of possession
to the allottees”. It was further held that ‘amounts raised by
developers under assured rem}'n SEhEmes had the “commercial
effect of a borrowing’ wh!c}i}h;é*eafgxg clear from the developer’s
annual returns in wbtth thd ;anguuutxghalsed was shown as

“commitment charges und’éf‘ thér héaﬁ‘ﬂn"apdigl costs”. As aresult,
such allottees wergxhéld to ‘Ee “financia &fe@itnrs within the
meaning of sectmn 5{?] of- t!?a E’ndé" inch.id' Hg its treatment in
books of accnunts uf. e prnrqater aﬂd ﬁar ?ﬁi.::purpases of income
tax. Then, in the late&t pl‘niouncemen& m:lr;:@tgas‘pectm case Jaypee
Kensington Baufev&rd *“ilpiﬁtmm ld(elﬁlre Association and
Ors. vs. NBCC (India) Ltd: and M [24 03.2021-SC): MANU/
SC/0206 /2021, the nw.rmety gi’a ﬂlloﬁ,&d a%aken earlier in the
case of Pioneer Urban Land Inﬂ'astrucmf'e I.d & Anr. with regard
to the allottees ufassured rvetu;ns to be' ﬂnanc;ai creditors within
the meaning of section 5(7) of the Code. Then after coming into
force the Act of 2016 w.e.f 01.05.2017, the builder is obligated to
register the project with the authority being an ongoing project as
per proviso to section 3(1) of the Act of 2017 read with rule 2(o) of
the Rules, 2017. The Act of 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon'ble

Bombay High Courtin case Neelkamal Realtors Suburban Private
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Limited and Anr. v/s Union of India & Ors., (supra) as quoted
earlier. So, the respondent/builder can’t take a plea that there was
no contractual obligation to pay the amount of assured returns to
the allottee after the Act of 2016 came into force or that a new
agreement is being executed with regard to that fact. When there
is an obligation of the promoter against an allottee to pay the
amount of assured returns, then he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS
Act 2019 or any other law. - I :'I'-,:--"--? 3

23. Itispleaded on behalf of res

3 L
above mentione %c defi q € ‘{-? -dY de 62_5 as an amount of
money received b pfhn dvg]nc mlffa_ j.tr }n any other form,

an whether after a

i
<. 1\1 t‘_ 4 |-.I { P
specified period or m}i‘a{ﬁgé:- Ijther«i v@;li}f in kind or in the form
' I
a

of a specified service, with or-wi ny benefit in the form of

interest, bonus, prﬁ % ﬁ{M not include

i. an amount received i ?ume ,or for the purpose of,
business and Eitr_fﬂrkq,g ﬁe_y»rﬂg h((iap .{'uch business
including—

ii. advance received in connection with consideration of an
immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted
against such immovable property as specified in terms of the
agreement or arrangement.

24. A perusal of the above-mentioned definition of the term ‘deposit’

shows that it has been given the same meaning as assigned to it
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under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 defines the meaning of deposit which
includes any receipt of money by way of deposit or loan or in any
other form by a company but dues not include.

i. as a advance, accaun{fﬂt?' .any manner whatsoever,
received in connection ‘with' consideration for an
immovable property %

ii. as an advance regeive

@‘

allottee is enntledﬁ. 9, r
deposited subsmnn\ﬂ\éﬁ}?ﬂﬁt

allotment of a unit with t ._ )uilder-af '

immediately therﬁ ﬁﬁ :

The Government di acte 2 Banhing of Unregulated
-"' p—

Deposit Schemeww jQq‘.:\[g a comprehensive

mechanism to ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business and to protect the

interest of depositors and for matters connected therewith or
incidental thereto as defined in section 2 (4) of the BUDS Act 2019

mentioned above.
It is evident from the perusal of section 2(4)(1)(ii) of the above-

mentioned Act that the advances received in connection with
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consideration of an immovable property under an agreement or
arrangement subject to the condition that such advances are
adjusted against such immovable property as specified in terms of
the agreement or arrangement do not fall within the term of
deposit, which have been banned by the Act of 2019.

Moreover, the developer is also bound by promissory estoppel. As
per this doctrine, the view is that if any person has made a promise

and the promisee has acted on such promise and altered his
(=

|

position, then the persnn,’pgg____ IS0 }jgbound to comply with his or
her promise. When the

commitments, a numbe "0
different forums such @
Infrastructure

enact the Bannin

chemes floated
and promising as assureﬁmﬂn f‘on-ﬁf'f basis of allotment of units

are covered by t Fﬁx 51milar issue for
consideration arq;_\ befure Ho Panchku la in case
Baldev Gautam VS Rise Prblehts Fﬂvé& Limited (RERA-PKL-
2068-2019) where in it was held on 11.03.2020 that a builder is
liable to pay monthly assured returns to the complainant till
possession of apartments stands handed over and there is no
illegality in this regard,

The definition of term ‘deposit’ as given in the BUDS Act 2019, has

the same meaning as assigned to it under the Companies Act 2013,

as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In
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pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with sub-section 1 and 2 of section 469 of the
Companies Act 2013, the Rules with regard to acceptance of
deposits by the companies were framed in the year 2014 and the
same came into force on 01.04.2014. The definition of deposit has
been given under section 2 (c) of the above-mentioned Rules and
as per clause xii (b), as advance, accounted for in any manner

whatsoever received in cunnectmn with consideration for an

that the cnmpanﬁ %} ‘

N l
permission or app@@]

properties or servic

amount received shall be a deposit under these rules

however, the san%t ﬁﬁ ﬁ ﬁ in hand. Though
ere

it is contended /g\ssary permission or approval
to take the sale cn-u_']ﬂgju S L.dﬁﬁﬁﬁe,él}djwnfl.llld be considered
as deposit as per sub-clause 2(xv)(b) but the plea advanced in this
regard is devoid of merit. First of all, there is exclusion clause to

section 2 (xiv)(b) which provides that

under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was provided that the money received as such would

not be deposit unless specifically excluded under this clause. A
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reference in this regard may be given to clause 2 of the First
schedule of Regulated Deposit Schemes framed under section 2
(xv) of the Act of 2019 which provides as under:-

(2) The following shall also be treated as Regulated Deposit Schemes

under this Act namely:-

(a) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

(b) any other scheme as may be notified by the Central Government
under this Act.

Itis not disputed that

it had not obtai
project in quesﬁ;ﬁ g& !
been received by auetuper fmm ro es is an ongoing
project as per serghe {1) afti'fe ht‘t’ uf‘ﬁ}?fk \?g d, the same would

fall within the jurisdiction of the authority for giving the desired

estate developer, and
of 2016 for the

the advance has

relief to the complainants besides initiating penal proceedings. So,
the amount paid by the complainants to the builder is a regulated
deposit accepted by the later from the former against the
immovable property to be transferred to the allottee later on.

F. Il Delay possession charges
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In the present complaint, the complainant intend to continue with
the project and is seeking possession of the subject unit and delay
possession charges as provided under the provisions of section

18(1) of the Act which reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by q@ promater, interest for every
month of delay, till the hand ing c;@_,f‘(.hﬂ possession, at such rate
as may be prescribed.” <

\ﬂ
oy

A builder buyer agreement” @ 11.06.2011 was executed

between the parties. Th ﬂhe,%f&.' _

g.l ated as per clause 2 of
f. k
BBA i.e., 3 years f ‘:gu the ¢

'-.- this agreement.

—

Therefore, the possession was to lggfband over by 11.06.2014.
" |
The relevant claus ﬁ reprﬁ&&cedb 0 "_ . & I
“The developer Wi rugtion of the said
complex withi's ¢ date u gxecution of this
agreement. Fur . d full sale consideration
on signing of .':hz : e loperfurther undertakes

to make payment ﬁ“‘ pﬂ Anne. !

‘A’ (Rupees.......) per

sq.ft. of super area perma byway of committed return for the

period of con ;_L

ﬁ dﬁf&pm In the

- i ‘completion of th complex the

Developer shal y-to 't :" the within

mennaned untilt. p' gfered by the
developer fi M LI\ 1( ;‘

At the outset, it is relevant to comment on the preset possession

clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement, and the
complainant not being in default under any provisions of this
agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter, The drafting of this

clause and incorporation of such conditions is not only vague and
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uncertain but so heavily loaded in favour of the promoter and
against the allottees that even a single default by him in fulfilling
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of
allottees and the commitment time period for handing over
possession loses its meaning. The incorporation of such clause in
the buyer’s agreement by the promoter is just to evade the liability

towards tlmely delwery of subject urut and to deprive the allottees

and drafted such mis
allottees is left wi

Admissibility of d@ _ ﬁ,
interest: The ¢ l inanuﬁ* 6121 g dela g session charges.
However, prang

scribed rate of

m; here an allottee

does not intend to
the promoter, intere Sft}h

over of possession, at suc‘ﬁ“mﬁ&a&m be prescribed and it has

been prescrihedﬁ % Rcﬁmﬂ ﬁule 15 has been

reproduced as under:

Rule 15. | b@qﬁ%ﬁ@q to section 12,

section 18 an sub-secﬂnn (4) and subsection (7) of

section 19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at
the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.

e shall be paid, by
Ela}’, till the handing
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The legislature in its wisdom in the subordinate legislation under
the rule 15 of the rules has determined the prescribed rate of
interest.

Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 05.07.2022 is 7.70%. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e., 9.70%.
The definition of term 1nterest as defined under section 2(za) of
the Act provides that the ¥ "'*“"'}Li}ﬂ:grest chargeable from the
allottee by the promoter, lnc :{' defe
of interest which the pr ~ 10 ter' ;halﬂ be

case of default, The -:-f? ecﬁ)a'ﬁ ﬁaﬁl@ﬁ&ged below:

“(za) "in eans, ﬁia ra#es af inte

promote ah'at.tee as th mny

Expluﬂai For the is claj

(i) ¢t aff;; ere cc rge b )
p n;e "fn a ﬁ: r

a'.'o 1 e dem‘

(ii)  the m payable .v ter to the allottee
shall be the ' d Ia thespromoter received the
amount or any sart-thereof till .':he date the amount or

rt thereaf an nded, and the
Jﬂh e ffo omoter shall be
ﬁ' m the date yment to the

m‘frge;dat itis pu%ﬂ
On r:l::1151:‘!:3&11:1::1'1;7 'ddbummts" EL/A‘l:Jh&!*r on record and

submissions made by the complainant and the respondent, the
authority is satisfied that the respondent is in contravention of the
provisions of the Act. The agreement executed between the parties
on 11.06.2011, the possession of the subject unit was to be
delivered within stipulated time i.e., 11.06.2014. However now, the
proposition before it is as to whether the allottee who

isgetting/entitled for assured return even after expiry of due date
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of possession, can claim both the assured return as well as delayed
possession charges?

To answer the above proposition, it is worthwhile to consider that
the assured return is payable to the allottees on account of a
provision in the BBA or in a MoU having reference of the BBA or an
addendum to the BBA or in a MoU or allotment letter. The assured
return in this case is payable from the date of making 100% of the

total sale consideration till cumplenan of the building. The rate at

mitted by the promoter is Rs.

- et 1 i .
réa per month which is more than

[ N 4
return, the promoterhas, ee that hewould be

entitled for this specific a;ﬁ‘buﬂ pletion of construction of
the said buildmﬂ ﬂ R f the allottees is
protected even after the due da u ossessmn is over as the
assured returns at:gﬁ hl éar{s after the date of

completion of the project or till the date of said unit/space is put
on lease whichever is earlier. The purpose of delayed possession
charges after due date of possession is served on payment of
assured return after due date of possession as the same is to
safeguard the interest of the allottees as their money is continued

to be used by the promoter even after the promised due date and
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in return, they are to be paid either the assured return or delayed
possession charges whichever is higher.

Accordingly, the authority decides that in cases where assured
return is reasonable and comparable with the delayed possession
charges under section 18 and assured return is payable even after
due date of possession till from the date of completion of the
project, then the allottees shall be entitled to assured return or
delayed possession charges whlchever is higher without prejudice

" ensation. Hence, the authority
s, -r,-;'

directs the respundent!pra u, ﬁa}f assured return from the

.50/- per sq.ft. per
of super area as
m the date of
is put on lease

whichever is earli ent of any amount

on account of delay ir interest has been

protected by granting ass | E till the completion of the

construction of tﬂ ﬁ ﬁ %«3 upto 3 years at
different rate fro 1 the date o cung\tru on of the said building or
the said unit is put_,rl Laéemlhmhev.er is ea},lier

Directions of the authority

Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act:

i. Since assured returns being on higher side are allowed than

DPC so, the respondent is directed to pay the arrears of amount

of assured return at the rate i.e, Rs. 71.50/- per sq.ft. of the
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super area per month to the complainant from the date the

payment of assured return has not been paid i.e, March 2018
till the date of completion of the building. After completion of
the construction of the building, the respondent/builder would
be liable to pay monthly assured returns @65 /- per sq. ft. of the
super area up to 3 years or till the unit is put on lease whichever
is earlier.

ii. The respondent is also directed to pay the outstanding accrued
assured return amount jci}] dJE g; the agreed rate within 90
days from the date of o

-aft . adjustment of outstanding

dues, if any, from ﬂ@‘cpm‘plqina,%\ nd failing which that
s .

amount would fitﬁw 7.50% p.a. till the

date of actual

iii. The respundﬁn’t" Slllall execute the cnnveyance deed within the
I B B IN] YN

3 months from the final offer of pusses-smn ainngwith OC upon
Wil iR RS
payment of requlsue stamp du E as vEer norms of the state

AN P g
government. "‘n-qi?“l: H’t— Cs"‘j\"/

iv. The respunﬂg cE l‘ aR ing from the
complainant to a&ment of sale.
33. Complaint stands@yhﬁi \ "J' / *\’\
34. File be consigned to registry.

Whiew g™ B
(Vijay kumar Goyal) (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 05.07.2022
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