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The present complaint has been filed by the complainant/allottee

under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions to the allottees as per

the agreement for sale executed inter-se them.

Project and unit related details
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The particulars of the project, the details of sale consideration, the

Complaint no 1520 of 2021

amount paid by the complainant, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:

[ -

S8 o

S. No.| Heads Information

1. Name and location of | "Vatika INXT City Centre”, Sector 83,
the project Gurgaon, Haryana

2 Nature of the project | Commercial complex

3. | Areaof the project - ‘--Iﬂ'?iﬂ'acres

4. | DTCP License 1258 0£ 2007 dated 19.11.2007 valid

| upt019.11.2019

5. | RERA reglstereyrﬁot f ﬂot rpgistéred
registered oy A = i A

6. | Allotment letter ~ |02, 96@810 {annexure A, page 24 of

</ ‘complaint)

7. | Date of builder buyer 1-02,{16.2_{1141 (page 26 of complaint)
agreement _ 4 '

8. |Unitno. | =\ 1722, 17th floor, tower no. A

admea%urmg' 1000 sq. ft. (page 29 of
complaint) .

Possession clause =

9. |Newunitno. . Snﬂ?mﬂgor tower no. E
| (annexure 4, page 52 of reply)
10. || The | Developer will complete the

." mn.ﬁ'ﬂcﬂou of the said complex within
| three

“years from the date of
execution ufrhisagmment. Further, the

- . i"lor_t"gé ir&"; paﬁd,ﬁqﬂ sale consideration on

signing of this agreement, the Developer
further undertakes to make payment of Rs
As per annexure A" ...... (Rupees.......) per
sq.ft. of super area per month by way of
committed return for the period of
construction, which the Allottee duly
accepts. In the event of a time overrun in
completion of the said complex the
Developer shall continue to pay to the
Allottee the within mentioned assured
return until the unit is offered by the |
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Developer for possession. (Emphasis
supplied)
11. | Due date of possession | 02.06.2013
. | 12. | Total sale Rs."0,00,000/- as per clause 1 of the
consideration agreement (page 24 of complaint)
' 13. | Paid up amount Rs.%0,00,000/- as alleged by the
| complainants (page 84 of the
complaint)
14. | Assured return clause | 22neXure -

L |

\ | 1‘ Thﬁ ad'.deriilu @Prﬂs an integral part of

Md#hﬂum to the agreement dated

2010

I 'I'!m n[thas been allotted to you with an

; ﬂre monthly return of Rs. 65/- per

ﬁﬂf.“ However, during the course of
T %h such time the building in
& whiuh, ouru , situated is ready for

| possession yn‘u wﬂ]‘he paid an additional
return, of Rs. 6‘?&{ per sq.ft. Therefore,
}f&!,lr return e to you shall be as
fullnwsaz

huﬂder by?erf ' Agreement  dated

HEEEE 0

. w&ﬁllw&iﬁup!hﬂm of the building: Rs. 78/-

persaift.
B. After Cnmpletmn of the building: Rs.

fﬁuﬁui% ﬁé%nan assured return
y { a monthly basis

| before the15th of each calendar month,
ol Thﬂ obli

gation of the developer shall be to
‘lease the premises of which your flat is
part @Rs. 65/- per sq.ft. In the eventuality
the achieved return being higher or lower
than Rs. 65/- per sq.ft.

1. If the rental is less than Rs. 65/- per
sq.ft. than you shall be returned @Rs.
116/- per sq.ft. for every Rs. 1/- by which
achieved rental is less than Rs. 65/- per
sa.ft.

2. If the achieved rental is higher than R.
65/- per sq.ft. than 50% of the increased
rental shall accrue to you free of any

| additional sale consideration. However,
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you will be requested to pay additional
sale consideration @Rs. 117 /- per sq.ft.
for every rupee of additional rental
achieved in the case of balance 50% of
increased rentals.

15. | Offer of possession Not offered

16. | Occupation certificate | Not obtained

S 17. | Assured return Rs.78,65,000/- (annexure R3, page 51
amount paid by the of &
5\ respondent till L'-Fdd'

30.09.2018

L bq-c.‘.l--

That, in pursuant to the elahurata 'advertisements, assurances,
representations and._,p‘ljﬂmlses ‘made by respondent in the brochure
circulated about _th'g ﬁmely completion of a'_pt__'emium commercial
project with impecfé‘abl_e -facifitie’s and _hél@é\rjﬁg the same to be
correct and true, the complainants booked unit1722, 17th floor at
tower-A of Vatika Trade Center .Eulﬁfgfafh vide agreement dated
02.06.2010. It was represented , Hf;&:al's'éﬁfed by the respondent that
the project mcludmg the carmmaj'cialﬂ unit Qf the complainant
would be completed on or before 30. 09‘2[]“12

That, relying upon the representations-and being assured that the
respondent would abide by the commitments, the complainant in
good faith purchased a commercial unit bearing unit no. 1722, 17th
floor, tower a of Vatika trade centre from the respondent.

That pursuant to the booking of the unit by the complainant, a
builder-buyer agreement dated 02.06.2010 was executed between
the parties which included all the details of the project such as

amenities promised, site plan, payment schedule, date of
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completion etc. under the said builder buyer agreement. The
respondent promised, assured, represented and committed to the
complainant that the residential project would be completed and
would be handed over to the buyer within the 3 years of the
execution of the aforementioned agreement. Further, as per clause
D of the builder-buyer agreement, the respondent assured that the
time is of the essence.

That pursuant to the original builder buyers’ agreement an
addendum dated 22.06.2010, mfarkegl as annexure A to the BBA,
was duly signed and executed brj!tvlfe_én the parties and undertook
to pay a monthly rent of Hs '?&,:' per 5q. ft. per month till
completion of the saidpm]ettand thei‘eafterRs 65/- per sq. ft. per
month upon completion of the said pr‘mect,upte 3 years from the
date of completion:to the cor;__aplainam} which-is equivalent to Rs.
78,000/- per mnﬂt}giiﬂ_mmp!gﬁqn eﬁthe pr_ejeet_'and thereafter Rs.
65,000/- per munfh';ufﬁn:eGIﬁpletiun of the project upto three (3)
years from the date d’f‘eempleﬂhn.'lt” is stated that the complainant
was getting paid the pmmised menth!y rentals till Septemher 2018

complainant after September Zﬂ lB

Furthermore, the complainant was shecked and appalled when
respondent changed the unit re-allotted from unit no. 1722, 17th
floor, tower-A, Vatika Trade Center to Vatika Inxt City Center
stating the original plan of 14 storey building has been cancelled
and now they have a basement plus 4 storey commercial building
in plan to which the complainant had agreed upon initially. That it

is pertinent to mention that this act of respondent is arbitrary and
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in contravention to provisions of the BBA and other agreements as
agreed and executed between the parties.

Thereafter, several efforts from the complainant were made to
seek timely updates about the status of the construction work at
the site. But due to the negligence of the respondent, there was no
satisfactory response from their end. The agreement entered
between the complainant and the respondent provided for
construction linked payment plan and the complainant assumed
the money collected by tha rﬁppndfnt from the complainant
would be utilized for cunstqjggiﬂ;i»purpuse Unfortunately, the
respondent did not pr_upenjly utilize'the complainant’s hard-earned
money and even after the 'ihpée of the. 11 years of the date of
booking the pru]ett is yet to be cumpleted _

After getting zero nesponse from the re:;pﬂndgnt, the complainant
visited the construetion site but were shncljeg and appalled to see
that construction thathad notbeen cémﬁl&fﬁﬁ.-ﬂespit& respondent
promising the cumplﬁ‘iﬁgﬁt tuprbﬁﬂe ahimwﬁ:h world class project
with impeccable facilitieéh wtI"i"ey“ ﬁ;ﬂi:iﬁféhﬂckt?d to see incomplete
construction hemg dune,aiethe cpnsi'mcﬁan 51t& and the purpose of
booking the unit cnmpletel;.r not fuifilied

It is further stated that after complainant expressly rejected the
offer of new rental, the respondent without the consent of the
complainant arbitrarily shifted their allotted unit from unit no
1722 on the 17 floor in tower A to unit no. E-5, 504 on the 5 floor
in tower E, at the abovesaid project. It is stated that the respondent
has done this re-allotment without even informing and taking prior

consent of the complainant.
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That the respondent at various instances violated the terms and
condition of the builder buyer’s agreement by:
i. Not handing over the peaceful and vacant possession of
the abovesaid allotted unit.
ii. Not paying the promised monthly rentals to the
complainants at initially promised rates.
ili. By not executing the sale deed of the abovesaid Unit.
iv. By re-allotting the unit without any prior consent of the
complainant. & ..';'-; '
That, even at the time of the ﬁlﬁig Qﬁthe present complaint before
this authority, Gurugram, the pespandent has not got the project
registered with the atutﬁuhty aﬂd“ﬁ}r t]w same reason, the
respondent has violated the prmﬂsiuns of Section 3 and section 4
of the Act, 2016 a__n_g therefore liable to be punished under Section
59 & 60 of the ahuvésaid Act.
That at the time of execution of the builder-buyer agreement the
respondent had represented to the ::ump}ainant that they are in
possession of the necessary apprava]s from the DTCP, Haryana to
commence with the mnstructmh Wﬂt‘k &fﬂle commercial project.
However, till date only lgcqmplgte_cpn_struqnun whatsoever has
taken place at the site, It is aLbdﬁdhntl?- clear that the respondent
has no intention of completing the above said project and has not
abided to the terms and conditions mentioned in the clauses of the
builder buyer agreement.
That, it is unambiguously lucid that no force majeure was involved,
and the project has been at a standstill since several years,
precisely in the end 0f 2012 and it has been 10 years till the present
date, therefore the respondent cannot take a plea that the
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construction was halted due to the Covid-19 pandemic. It is
submitted that the reassigned complainants have already made the
full payment to the respondent towards the commercial unit
booked by them. That, despite paying such a huge sum towards the
unit, the respondent has failed to stand by the terms and condition

of the agreement and the promises, assurances, representations

etc, which they made to the complainants at the time of the

booking the abovesaid unit and hence this complaint.

Relief sought by the cumplam;mts

The complainants have snugﬁf»%ﬁ]lﬂiﬁng relief(s):

i. Directthe respundenttn l‘landnver the actua] physical, vacant
possession of the unit 1 nu ES 504\11 Tuwe:- E of the abovesaid
project. b _

ii. Direct the r@ﬁmdent to execute the sale deed of the
abovesaid uﬁiiin"'favuur of the cnmplaihgmts

ili. Direct the resﬁundéq’t tu,pay the de!ay p&nalty charges with
interest as per RE&A Act, " e

iv. Direct the respnndenf"ﬁ:r*pﬁj; '-ztzs'ﬁfr"ed return charges to the
complainant as f.@erthe addendum toagreement.

On the date of hearing, the authority explained to the

respondent/promoterabout the contraventions as alleged to have

been committed in relation to section 11(4) (a) of the act to plead
guilty or not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following

grounds.

a. That the complaint filed by the complainant before the authority,

besides being misconceived and erroneous, is untenable in the
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eyes of law. The complainant has misdirected himself in filing
the above captioned before this authority as the relief being
claimed by her, besides being illegal, misconceived and
erroneous, cannot be said to even fall within the realm of
jurisdiction of this authority.

b. That the complainant by way of present complaint are also
seeking the relief of recovery of alleged pending assured return
amount. However, it is suhnutted that the authority does not
have jurisdiction to der:lde upnnf tl:le amount of assured return
which the authorityit has a}g‘@ﬂjﬁeld in its various judgments.
It is clear that cumglam@ntsfar& not,,;allnttees but are investor”
who are only seakuig a‘glred ratlﬁ'n ﬁ‘om the respondent, by
way of present c;nmplamt whlch is not maintainable under
RERA. The cumpl,ainant after her own mdgpendent judgment
has booked the sald unit. The cumplainants have agreed for
leasing arrangemant .wherein they ‘have booked the said
commercial unit for earnmg praﬂtand {s'meant for leasing only
and not for persanal occupa’dnn '

c. That due to the em'&lwttg pﬁlmlas, *regulatmns and legal
framework guve-rnmg real estata muestments the company also
informed the clients of commercial units that as per the
guidelines newly promulgated ordinance ie. "Banning of
Unregulated Deposit Scheme Ordinance 2018" and further
“Banning of Unregulated Deposit Scheme Act 2019 the
government banned such assured/committed returns and
schemes of such returns completely. It is submitted that the
respondent duly paid the assured return till September, 2018
amounting to Rs. 75,65,000/- and it was only due to the above
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mentioned ordinance and Act, the responded suspended all
return based sales and stopped making payments towards the
assured returns. Thus, in view of the above mentioned ordinance
and Act, the assured return is not payable.

d. That the complainant is a real estate investor who has made the
booking with the respondent only with an intention to earn
assured return and lease rentals from the respondent. As per
clause 32.1 of the builder buyer agreement r.w. addendum to the
agreement, the cnmplamant haﬁ gigreed for leasing arrangement
wherein she has booked the- S’aid-cnmmemal unit for earning
profit and is meant fprleasmg nhl;y and not for personal physical
occupation or use and” as m.lch‘ ﬁfé* réﬁ!&? of possession and
interest sought hy her cannut be granated by this authority.
Therefore, the present cqmplamt does not fall within the
purview of the at;th'aﬂty | r

Copies of all the refevant dncumalts ha'Je be&n filed and placed on

the record. Their autheuumty is. nut in" dispute. Hence, the

complaint can be decided “onthe basis of these undisputed
documents and subn#jssiun made bythe;partles,

Jurisdiction of the authurlty

The respondent has  raised pTelnmndry lobjection regarding

jurisdiction of authority to entertain the present complaint. The

authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons
given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Planning Department, Haryana, the
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jurisdiction of Real Estate Regulatory Authority, Gurugram shall be
entire Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram District, therefore this
authority has completed territorial jurisdiction to deal with the
present complaint.

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 201& pmmdes that the promoter shall

be responsible to the allottee : ,_'j agreement for sale. Section

11(4)(a) is reproduced as hef Mg_-%

Y i

Section 11(4)(a). v L4 B

Be respﬂnsrbia*fof‘&ﬂfﬁbz{gﬂﬂm& r‘%pagﬁ-‘.uﬂnes and functions
under the prw;;kr;,s of thisAct or the rules. d?l# i'*egufanans made
thereunder orto the allottees as per the agreement for sale, or to
the association of allottees; as the case may be, till the conveyance
of all the ﬂpﬂﬁ!}hqnts plots or buildings, as the case may be, to the
allottees, ﬂrﬂthe ; commion dreas to the ﬁsﬂ&qﬁpﬂ' of allottees or
the campeteﬂ;@uthpnq; a.?rhe:casé may ge, R

The provision ‘of qqsufgd mtums f; g,a?*g nfgfe builder buyer’s
agreement, as pér;husq 15'of the BBA dated........ Accordingly,
the promoter is respmur,bfe for alfjbﬂgaﬂans/respans;b;f.'tres

and functions Iudm,g p encgf ;Isgured returns as provided
in Builder BI{WE Aﬂ%m Eq;:x /%

v
Section 34 F'i‘.mcfians of l:f.lue Autfmrlty

34(f) of the Ac‘r_prmfides toensure complianceof the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainants at a later stage.

Findings on the relief sought by the complainants:
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F.I Assured return

While filing the petition besides delayed possession charges of the
allotted unit as per builder buyer agreement dated 02.06.2010, the
complainants have also sought assured returns on monthly basis
as per addendum to the agreement at the rate of Rs 78/- per sq. ft.
of super area per month till the completion of construction of the
said building. It was also agreed as per clause 32.2(a) that the
developer will pay to the buyer Rs. 65/- per sq.ft. super area of the
said commercial unit as cnmmit;t‘edwreturn for upto 36 months from
the date of completion ufcunb}a"ﬁcﬁgg of the said building or till the
said commercial umt is put nn flease whichever is earlier. It is
pleaded that the requngenl; has nﬁt ﬁofnpﬁﬂd with the terms and
conditions of the ag‘égment Thaugh for sameﬂme, the amount of
assured returns was paid but later on, the respnndent refused to
pay the same by @;ldgg a p_rlleaé' of the Banmr;g of Unregulated
Deposit Schemes Act;2019 (herein after referred to as the Act of
2019). But that Act does ot create a bar for payment of assured
returns even after coming into operation and the payments made

in this regard ar&,.bn%tecéd !isj}e%‘secﬁaﬁ 2(4)[111} of the above-

s

mentioned Act. Huweverj_ th_a plea.of respondent is otherwise and
who took a stand that though it paid the amount of assured returns
upto the year 2018 but did not pay the same amount after coming
into force of the Act of 2019 as it was declared illegal.

The Act of 2016 defines “agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is defined as an arrangement entered
between the promoter and allottee with freewill and consent of
both the parties. An agreement defines the rights and liabilities of
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both the parties i.e., promoter and the allottee and marks the start
of new contractual relationship between them. This contractual
relationship gives rise to future agreements and transactions
between them. The different kinds of payment plans were in vogue
and legal within the meaning of the agreement for sale. One of the
integral part of this agreement is the transaction of assured return
inter-se parties. The "agreement for sale” after coming into force of
this Act (i.e., Act of 2016) shall be in the prescribed form as per

rules but this Act of 2016 duesr_ ot rewrite the “agreement” entered

between promoter and allnttéﬂinntﬁ‘n coming into force of the Act
as held by the Hon' b].e Eﬁ,mbay ngh Court in case Neelkamal
Realtors Suburban Frivate Lfmtwd nnd Anr v/s Union of India
& Ors., (Writ Petitlé‘n No. 2?3? of 201?] deeided on 06.12.2017.
Since the agreement defines the buyer-prumnter relationship
therefore, it can be, sajd that the agreament. for assured returns
between the prumater and allottee aﬂsa’s ‘out of the same
relationship. Therefore.,itmiﬁb gqrﬁttgﬂtt‘}ae real estate regulatory
authority has cnmplete juris“d*!ctinn" tu deal with assured return
cases as the cnntracuﬁ'al x&gtlﬁr@hlﬁ arise. nm ofagreement for sale
only and between the same parties as per thapruwsmns of section
11(4)(a) of the Act nf.2016 which prowdes that the promoter
would be responsible for all the obligations under the Act as per
the agreement for sale till the execution of conveyance deed of the
unit in favour of the allottees. Now, three issues arise for
consideration as to:
i.  Whether authority is within the jurisdiction to vary its earlier
stand regarding assured returns due to changed facts and

circumstances.
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ii. Whether the authority is competent to allow assured returns
to the allottees in pre-RERA cases, after the Act of 2016 came
into operation,

iii. Whether the Act of 2019 bars payment of assured returns to
the allottees in pre-RERA cases

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh.
Bharam Singh & Anr. Vs, Feng:ain LDF Projects LLP” (complaint
no 175 of 2018) decided ?6115* D? 08.2018 and 27.11.2018
respectively, it was held by tﬁeaﬁfﬁe&;}r that it has no jurisdiction
to deal with cases nf,a;sundktemma Though in those cases, the
issue of assured rt:mrns WEigpvul?eﬂftu‘be Ppaid by the builder to
an allottee but at that time, mﬂthp: the F:ul facts were brought
before the authorit‘y limr it was argqed «on behalf of the allottees
that on the basis ﬁft_bntragtuaj nljllggthns.__fbg builder is obligated
to pay that amount, HbWever‘ there is ﬁobﬁr to take a different
view from the earlier ong if newfa@s amd law have been brought
before an adjudicating aumﬂnty or the court. There is a doctrine of

“prospective over'l!'_urﬁ‘lg- and ?ﬁhicﬁ pmi'.'ﬂe&that the law declared
by the court applies to the cases arismg in, future only and its
applicability to the " cases which Have ‘attainéd finality is saved
because the repeal would otherwise work hardship to those who
had trusted to its existence. A reference in this regard can be made
to the case of Sarwan Kumar & Anr Vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein
the hon'ble apex court observed as mentioned above. So, now the

plea raised with regard to maintainability of the complaint in the
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face of earlier orders of the authority in not tenable. The authority

can take a different view from the earlier one on the basis of new
facts and law and the pronouncements made by the apex court of
the land. It is now well settled preposition of law that when
payment of assured returns is part and parcel of builder buyer’s
agreement (maybe there is a clause in that document or by way of
addendum , memorandum of understanding or terms and
conditions of the allotment of a.unit} then the builder is liable to
pay that amount as agreed upen»and can't take a plea that it is not
liable to pay the amount *ef ageured return. Moreover, an
agreement for sale deﬁnes the hul [ﬁer-buyer relatmnsmp So, it can
be said that the agreement ff)r essured returns between the
promoter and allettee arises out of the same relationship and is
marked by the origma] agreement for sale. Therefnre it can be said
that the euthﬂntyhes eumpleﬁe ]urlsd:lctien w(rlth respect to assured
return cases as the. eent;rac{:uel re!ati,en;}ﬂp- arises out of the
agreement for sale efﬂy eﬁmﬁEWéﬁﬁ"ﬂw same contracting parties
to agreement for sale. In the"case‘in hand, the issue of assured
returns is on the haﬁs ef’eentrectual ebligetiens arising between
the parties. Then in case of Pioneer Urban Land and
Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ
Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was
observed by the Hon'ble Apex Court of the land that “..allottees
who had entered into “assured return/committed returns’
agreements with these developers, whereby, upon payment of a
substantial portion of the total sale consideration upfront at the
time of execution of agreement, the developer undertook to pay a

certain amount to allottees on a monthly basis from the date of
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execution of agreement till the date of handing over of possession
to the allottees”. It was further held that ‘amounts raised by
developers under assured return schemes had the “commercial
effect of a borrowing’ which became clear from the developer’s
annual returns in which the amount raised was shown as
“commitment charges” under the head "financial costs”, As a result,
such allottees were held to be “financial creditors” within the
meaning of section 5(7) of the Code” including its treatment in
books of accounts of the pramo,tarr;an;ifor the purposes of income
tax. Then, in the latest pronnﬁﬁﬁﬁiﬁéﬁf on this aspect in case Jaypee
Kensington Boulevard Apnmnents Welfare Association and
Ors. vs. NBCC (fndln) L‘tdt and aﬂi‘ (2403,2021-5C): MANU/
SC/0206 /2021, thasame wew was Fnllnwed as taken earlier in the
case of Pioneer Urban Land Infrastructure Ld & Anr. with regard
to the allottees of zﬁist‘ire‘d -reﬁlrns to beﬁnamziai creditors within
the meaning of section 5(7) of the Cndea Then after coming into
force the Act of 2016 'w.e:f 01. 05 201? the builder is obligated to
register the project with the authnrl‘ty bemg an ongoing project as
per proviso to secﬁnq 3(1) of the AutanOi? read with rule 2(0) of
the Rules, 2017. The Act 0f 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon’ble
Bombay High Court in case Neelkamal Realtors Suburban Private
Limited and Anr. v/s Union of India & Ors., (supra) as quoted
earlier. So, the respondents/builders can't take a plea that there
was no contractual obligation to pay the amount of assured returns
to the allottee after the Act of 2016 came into force or that a new
agreement is being executed with regard to that fact. When there
is an obligation of the promoter against an allottee to pay the
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amount of assured returns, then he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS
Act 2019 or any other law.

It is pleaded on behalf of respondents/builders that after the
Banning of Unregulated Deposit Schemes Act of 2019 came into
force, there is bar for payment of assured returns to an allottee. But
again, the plea taken in this regard is devoid of merit. Section 2(4)
of the above mentioned Act defines the word * deposit’ as an
amount of money received by‘ u;:tmgfan advance or loan or in any
other form, by any deposit .':aﬁenwfgtﬁa promise to return whether
after a specified penud or otherw'lsa, eitherin cash or in kind or in
the form of a spec;ﬂgd. g,efﬁcej wft:h bﬁmrﬁou;r any benefit in the
form of interest, baﬁm praﬁt or: m Eﬂy a&aer form but does not

include

i. an amount reé;fggﬁdm ,th& cm;rsé of, Lpr;fbrihe purpose of,
business and béa{i q_geqymﬁ' c nne_%fqgﬁ to such business
including—

ii. advance received in mqnecﬁaﬂ witk consideration of an

immovable p undﬁr an qg::ement or arrangement
subject to thgp iydftf‘pn ,ﬂf{at imchi‘ qﬁ'wﬂwa is adjusted
against such lmmﬂvabfe property as spemﬁed in terms of the
agreement or ﬂrrang ement.

A perusal of the above-mentioned definition of the term 'deposit’
shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve

Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
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Deposits) Rules, 2014 defines the meaning of deposit which
includes any receipt of money by way of deposit or loan or in any
other form by a company but does not include.

i. as a advance, accounted for in any manner whatsoever,
received in connection with consideration for an
immovable property

ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Government;

'E{nnﬁd provisions of the Act of
#H “%'gt}s to be seen as to whether an
allottee is entitled to afiret},‘ returns in_a case where he has
deposited substan‘y{ﬂf amn{n{ a‘.!f saﬁ Eﬂnsiﬁerauun against the
allotment of a u;uﬂ"v’ﬁh the hm]dEr at ﬂ{@tlme of booking or
immediately thenea.&ér and as agreed upon between them.

The Government uﬁ hmdfa enacted tha B%nning of Unregulated
Deposit Schemes \Ag& 2619 tq p vﬁe t'gbrr a comprehensive
mechanism to ban th‘e d.afﬁhiﬂ epa;it schemes, other than
deposits taken in the urdinaf'y“t:ﬁur-se nfhusiness and to protect the
I a %&m%{e nnected therewith or
incidental thereto as d,eﬂEd n se,c:i‘upr% ‘[% pi%ﬁ;e BUDS Act 2019

mentioned above.. |

So, keeping in view the ahm:e—

2019 and the Companies Act’

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the condition that such advances are
adjusted against such immovable property as specified in terms of
the agreement or arrangement do not fall within the term of

deposit, which have been banned by the Act of 2019.
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Moreover, the developer is also bound by promissory estoppel. As
per this doctrine, the view is that if any person has made a promise
and the promisee has acted on such promise and altered his
position, then the person/promisor is bound to comply with his or
her promise. When the builders failed to honour their
commitments, a number of cases were filed by the creditors at
different forums such as Nikhil Mehta, Pioneer Urban Land and
Infrastructure which ultimately led the central government to
enact the Banning of Unregula}zed De;mslt Scheme Act, 2019 on
31.07.2019 in pursuant to tha Ba;nmng of Unregulated Deposit
Scheme Ordinance, 2018 Hnm‘\mr the. moot question to be
decided is as to whethgr the §chemes ﬂoateﬂ earlier by the builders
and promising as aﬁurecl returns on the bamsﬂfallunnent of units
are covered by the almvementinued-ﬂct or nut;*A similar issue for
consideration arose before Hon' ble RERA Panchkula in case
Baldev Gautam PS Hise ijeets Pﬂgﬂtg Lhmted (RERA-PKL-

2068-2019) where in it A was held on. 11.33.2020 that a builder is
liable to pay monthly assured returns to the complainants till
possession of respiecﬁve aparﬁman% stands hdnﬁed over and there
is no illegality in tmgregar¢
The definition of term 'depnsit as gﬁren in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act 2013,
as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In
pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with sub-section 1 and 2 of section 469 of the
Companies Act 2013, the Rules with regard to acceptance of
deposits by the companies were framed in the year 2014 and the
same came into force on 01.04.2014. The definition of deposit has
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been given under section 2 (c) of the above-mentioned Rules and
as per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an
immovable property under an agreement or arrangement,
provided such advance is adjusted against such property in
accordance with the terms of agreement or arrangement shall not
be a deposit. Though there is proviso to this provision as well as to

the amounts received under headjng ‘a’ and 'd’ and the amount

. u

becoming refundable with ur wit ntinterest due to the reasons
that the company acceptmg@fﬁ ME}" does not have necessary
permission or appruvg,l W@enquﬁreqmréd to deal in the goods or
properties or serwcas Enf";'vhlch th? money, is taken, then the
amount received shall,f)e deemeditobea dépasit under these rules
however, the satﬁear;e not apphcable m th&_Icas& in hand. Though
it is contended tHal; tﬂ;ﬂre is no ne:&sary pemtssmn or approval
to take the sale cnnslder‘atlon as adv&ncgcﬂpd Would be considered
as deposit as per sub- Blaum%ﬁtv]@} hl;té]:e plea advanced in this
regard is devoid of merit. ?ifsrofa‘irﬁere is exclusion clause to
section 2 (xiv)(b) ﬁvlﬁch ﬁp% &m@lﬁf&ﬁﬁﬂﬁmﬂmﬂ;ﬂ:ﬂ
under this clause. Earlier, the deposits. received by the companies
or the builders as adVance wjere considered as depnsns but w.e.f.
29.06.2016, it was provided that the money received as such would
not be deposit unless specifically excluded under this clause. A
reference in this regard may be given to clause 2 of the First
schedule of Regulated Deposit Schemes framed under section 2
(xv) of the Act of 2019 which provides as under:-

(2) The following shall also be treated as Regulated Deposit Schemes

under this Act namely:-
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(a) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

(b) any other scheme as may be notified by the Central Government
under this Act.

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be
offered within a certain period. However, in view of taking sale
consideration by way of ady;n_q:e, the builder promised certain

amount by way of assured re :"7";'.'.'_ fora certain period. So, on his

failure to fulfil that cummigﬁnnﬁ:@he allottee has a right to
approach the authunw {op radréé&al nf l;ﬁs grlevances by way of
filing a complaint. r ta/

Itis not disputed th.gi"t'.'thé respuﬁd;:ﬁfis a réiil estate developer, and
it had not obtalned {eglstfa?un urﬁder the Aet of 2016 for the
project in question. ﬂnwwer the prqject inwhld’l the advance has
been received by the‘developer from the .gllottees is an ongoing
project as per secﬁuﬁ"és{i) of l':heA'ct:afl"!dl"ﬁ and, the same would
fall within the jurisdiction of the authnnty for giving the desired
relief to the cump&i‘%{m&ﬁ;es}des %ﬂﬂ%ng pena] proceedings. So,

the amount paid by-the complainants te the builder is a regulated
deposit accepted by the later -from" the former against the
immovable property to be transferred to the allottee later on.

F. 1l Delay possession charges

In the present complaint, the complainants intend to continue with
the project and are seeking possession of the subject unit and delay
possession charges as provided under the provisions of section

18(1) of the Act which reads as under.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give possession
ofan apar.tmem; plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

A builder buyer agreement dated 02.06.2010 was executed
between the parties. The due date is calculated as per clause 2 of
BAB ie, 3 years from the date of execution of this agreement.
Therefore, the possession was@q,he handed over by 02.06.2013.

L [

The relevant clause is reprnf{uﬁ;ﬂ;{

“The developer will r: @F“ﬂ!ﬁ construction of the said
complex within th ey ﬁ'ﬁm the date of execution of this
agreement. F:;?i;“ 1 d‘-ﬁ({ﬁ“ﬁg!e consideration
on signing of 1;*0 e n;;.{the ve ﬂpﬁfﬁg?ﬁ:er undertakes
to make pay#m}!? of Rs. As ) per Aﬂhexur&“‘.}! (Rupees.......) per
sq.ft. of super area per month by way.of com fwedreturn for the
period of co tion, which n&e Aﬂa;'tee 'zuljt dccepts. In the

event of a errun m:-u:‘a :pf the Said complex the
Developer sh nue to Ehef" !{orc&e the within
mentioned a um:ﬁ qhe h is ﬂﬁered by the

developer for pqﬁ@;:\‘ag | "
At the outset, it is remtg f%@?}m* &p the preset possession
clause of the agreement wﬁ?ﬁmﬁ;ﬂessinn has been subjected

to all kinds of tegn%aﬁ%cwngs. gd%ls., _‘reement, and the
complainants nnj_:l'!bgipg_ i__n.. g&fan.;l?under -_-at;ly i‘.}_mvisiuns of this
agreement and compliance with all ﬁ_ll*o'vf'sildn'sj formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions is not only vague and
uncertain but so heavily loaded in favour of the promoter and
against the allottees that even a single default by him in fulfilling
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of
allottees and the commitment time period for handing over
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possession loses its meaning. The incorporation of such clause in
the buyer’s agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottees
of their right accruing after delay in possession. This is just to
comment as to how the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the
allottees is left with no option but to sign on the dotted lines.

Admissibility of delay pussesslun charges at prescribed rate of

interest: The complainants a"rg":_ j1g delay possession charges.

ides that where an allottee
does not intend to wi dr@w ﬁpm ghe pE?]e,ct he shall be paid, by
the promoter, 1nte;=ésﬁgr %&W n}nI‘h pf,ad ay, till the handing
over of possesmmﬁqﬁsuch rate as may b\E prescnbed and it has
been prescnbed.uﬂ@r rule 5-,,ﬂf *he{ ruli;shRiJle 15 has been
reproduced as um:l’alt A 'y

However, proviso to section ]

Rule 15. Pﬁqsqﬂb@ rﬂw nﬂnt&' visn to section 12,

section 18 and s&b:sgcﬁon &j argd subsection (7) of
section19]

(1) Farthepurﬁmm’ W;j,mﬁctwn 12; section 18; and

su -section (4 jon 19, the “interest at
i& Eank of India
e‘@

Fmv ded t}mt in case_the State Bank of India

margi I m;s;bf e‘eiradmg m{ﬁﬂﬁﬁj is not in use, it
shall-be-replaced- by- stich bénchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.
The legislature in its wisdom in the subordinate legislation under

the rule 15 of the rules has determined the prescribed rate of
interest.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
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as on date i.e, 05.07.2022 is 7.70%. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e., 9.70%,
The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the.case may be.
Explanation. —For thefph f@.";h.'s clause—
(i) the rate af interestchargeable from the allottee by the
e ofdefault, shall be equal to the rate of
interest w}rfc?: rhp }.ifamﬂtef* :ﬁqﬁ be liable to pay the
allotteg in: (default;
(ii)  the interest-payable by amoter to the allottee
sh %e om the datﬁf fheﬂﬁg oter received the
agﬁ r any part thereof till q'ﬁre the amount or
part thereof and. interes thereon :fﬂyﬁmded and the
i payaﬂ?z%y &gr@matershaﬂ be
_ E i :,,_q fﬂjﬂﬂ&ﬂt to the

til F’IER’W&I“ g:"¥ &~ |
FEy4
On consideration (X cu;fn € on record and
submissions made h}}’ mglajr@nﬁ‘s aﬁd the respondent, the
respondent is liable as par annexure A to the
BBA, wherein 1t E ia g z «78/- per sq.ft. per
month till cnmple__tiun of the said projectand tlhereafter Rs. 65/- per
sq.ft. per month uponcompletion of the said projectupto 3 years from

the date of completion to the complainants. It is stated by the
complainants that the respondent paid promised monthly rentals till
September 2018. However, the respondent stopped paying the
monthly rentals to the complainants after September 2018. In its
reply, respondent stated that the said commercial unit is not meant
for physical possession and the same has been booked by the

complainants to earn profit by specifically agreeing to leasing
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arrangement, It is further submitted that as per addendum
agreement dated 26.09.2019, the complainants agreed for certain
new terms and conditions wherein the timeline for completing the
construction within 3 years was deleted and total assured returns
were payable was till 30.06.2019 only.

The authority observes that there was an addendum executed
between the parties on 02.06.2010. As per addendum to the
agreement dated 02.06.2010, the respnndent is liable to pay assured
return amount till cumpletiunél’ E:mﬂding atrate 78/- per sq.ft. per
month and thereafter as pé,r 5 ;' 32.2 of the builder buyer
agreement the I‘ESDGHdEHb‘WH; liq 'lf:

for the first 36 montibf@,l‘l]b _ﬁhtg*ﬂﬁq‘uinpla_tmn of the project or

N

till the date the ;agr nit E.Wut m’t leaéei ‘whichever is earlier.
Subsequently therahv an ad.glenduﬁ'-l ﬂgree’h'ﬁnt was executed on
26.09.2019 and as iaeﬁ_clagﬁe 2 it was?gréed b}' both the parties, the
payment of assurq‘f*rétum w;as to ﬁe pa}}d %lptu 30% June 2019.
Further, it was ai?a{ .ﬁtg edl M 3 of the addendum
agreement that the clause. gjf m&;h@m' buyer agreement stood

deleted. The relev%pt-aelau@ 1&{&9:- u;i low
“Clause 2 No ;:Lndh?g ﬁ;ﬁ: : gé‘%’ contained in

the said Agreement nd upon re;:pnnﬁqﬁqn ©of the accounts of the
Allottee, any amatint due d?mi | payable ta'the Allottee/Allottees by
the Developer, including amounts payable under Annexure A (to
the Letter dated 15% May 2010) through which the payments
payable under Clause 2 (Sale Consideration) were amended and
Clause 32 (Leasing Arrangement) upto 30" June 2019, shall be
settled and payable at the time of leasing of the unit or within
ninety days from the date of execution of the present Addendum
Agreement whichever is earlier.

Clause 3 W.ef 1 July 2019, Clause 2 (Sale Consideration of the said
Agreement stands amended as below:

y assured return amount
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The last paragraph of Clause 2 (Sale Consideration) “The
Developer will complete...... until the Unit is offered by the
Developer for possession” and the Annexure ‘A’ to the Letter dated
15% May 2010 amending the Clause 2 (Sale consideration of the
builder buyer Agreement stand deleted”

Keeping in view of above-mentioned submissions, the authority
directs the respondent to pay the assured return amount from
September 2018 till 30.06.2019 as per addendum agreement
executed on 26.09.2019. Thereaftgr,*;he complainants are entitled to
delay possession charges é’§~ Mﬁﬁée 2 of the builder buyer
Kokt 02.06.2013. Though, the due
date of possession as a@a&d ;.199!} pem’egn tl;gle parties was fixed as
02.06.2013 as per fguse“ﬁ Qg;ﬂiﬁ /B:U]Jdi‘ér %uygr agreement dated
02.06.2010 but t?iﬁ‘- use also’ prov;[ded 1}:"?0&151911 for assured
returns, and whiglzwes dejetdd vid dﬁe m dated 26.09.2019.
Admittedly, the chim gzﬁagzts; avle en p&icﬁrﬁe assured returns
against the allotted hn(tihx‘é S tef;nb# ,@a cf have been directed
to pay the same at agr\e‘eq}ﬁaﬁﬁéﬂ‘p} .3 0@6«5‘9‘{2 Thus, to protect the
interest of the allﬂttees and\fﬁcetﬂ;ﬁfdjn;ct is not complete and offer
een mﬁdg uf%the supjec; unit after receipt of
occupation cerﬁﬂ,(;a;\g th,e_ respnnd‘egg)ls dLrec’qed to pay delay
nossession el Rt prescribedira &M*d 1.07.2019 till offer
of possession + 2 months on the basis of valid occupation certificate

Directions of the authority

of possession has net.

Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act:

i. The respondent is directed to pay the assured return amount
from September 2018 till 30.06.2019 as per addendum
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agreement executed on 26.09.2019. Thereafter, the respondent

is also directed to pay delay possession charges at the
prescribed rate from 01.07.2019 till offer of possession + 2
months on the basis of valid occupation certificate.

ii. The respondentis also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90
days from the date of order after adjustment of outstanding
dues, if any, from the complainants and failing which that
amount would be payable wltil jntﬂrest @7.70% p.a. till the
date of actual reahzatmn »p *ﬁ

iii. The respondent shall execute the cunveyance deed within the
3 months fmm the ﬁnal fo&l of pussessmn alongwith OC upon
payment of requ151te stamp duty as per norms of the state
government, | .

iv. The respnndéﬁf 'shall not charge -anything from the
complainants which is jmnhe part o,f theagTeement of sale.

44. Complaint stands dispused ﬁf
45. File be cunmgned;taﬁegisﬁy i ¥

. | i v~

AW

‘l-l-/ mM

(Vijay kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 05.07.2022
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