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PEORR 1
The present = complalnt \has_+ ‘been’ filed by the
complainants/allottées under section' 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions to the allottees as per the agreement

for sale executed inter-se them.
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A. Project and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:

S. No, Heads Information
1. | Name and location of | “Vatika INXT City Centre”, Sector 83,
the project Gurgaon, Haryana
2. | Nature of the project [Co:
3. | Areaof the project /|
4. DTCP License
5. | RERA registered/ n
registered /
6. | Allotment lett
7. Date of bu
agreemen
8. Unit no
9. | New unit no.
10. Pnssessiurﬂﬁf De will complete the

| W s said complex within
mﬁ Lo s\/ﬁvom the date of

ex n of this agreement. Further, the
Allottee has paid full sale consideration on
signing of this agreement, the Developer
further undertakes to make payment of Rs
As per annexure "A" ...... (Rupees.......) per
sq.ft. of super area per month by way of
committed return for the period of
construction, which the Allottee duly
accepts. In the event of a time overrun in
completion of the said complex the
Developer shall continue to pay to the
Allottee the within mentioned assured
return until the unit is offered by the
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Developer for possession. (Emphasis
supplied)

11. | Due date of possession | 02.06.2013

12. | Total sale Rs. 30,00,000/- as per clause 1 of the

consideration agreement (page 31 of complaint)

13. | Paid up amount Rs. 30,00,000/- as alleged by the

complainants (page 31 of the
complaint)

14.

Assured return clause -

i
Pk

“*:P}‘w}‘ Annexure A

| bl ReAlgreement dated
| 02,06.201

j@ﬁ}@%e building: Rs. 78/-
|'per'sq.

s addendum forms an integral part of

B. After Completion of the building: Rs.
65/- per sq.ft

You would be paid an assured return
w.ef 02.06.2010 on a monthly basis
before the 15% of each calendar month.

The obligation of the developer shall be to
lease the premises of which your flat is

part @Rs. 65/- per sq.ft. In the eventuality
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the achieved return being higher or lower
than Rs. 65/- per sq.ft.

1. If the rental is less than Rs. 65/- per
sq.ft. than you shall be returned @Rs.
116/- per sq.ft. for every Rs. 1/- by which
achieved rental is less than Rs. 65/- per
sq.ft.

2. If the achieved rental is higher than R.
65/- per sq.ft. than 50% of the increased
rental shall accrue to you free of any
| adi _II!IE sale consideration. However,
1 you will be requested to pay additional
3 e tofsideration @Rs. 116/~ per sq.ft.
‘every rupee of additional rental achieved
in the f balance 50% of increased

A\ jpentals,
15. | Offer of po | Not offere d'ck
16. | Occupatio }:eryg{ﬁcate J_ﬁniphﬁiped ‘
A N )

17. | Assured re . exure R3, page 51

amount pa

respondent ti

31.09.2018

= D :
o TR

B. Facts of the com

3.

i t E '
That, in pursuant to ff\'z;\'efa oraE:aJve;Efsem!hents, assurances,

o | 17 A A
representations angjpéqﬁﬁ@irgéﬂrgh%hdém in the brochure
circulated by them about the timely completion of a premium

commercial project with impeccable facilities and believing the
same to be correct and true, the complainants booked unit 1724,
17th floor at tower-A of Vatika Trade Center Gurugram vide
agreement dated 02.06.2010. It was represented and assured by

the respondent that the project including the commercial unit of

the complainant would be completed by end of 2013.
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That, relying upon the representations and being assured that the
respondent would abide by the commitments, the complainants in
good faith purchased a commercial unit bearing unit no. 1724, 17th
floor, tower a of Vatika trade centre from the respondent.

That pursuant to the booking of the unit by the complainants, a
builder-buyer agreement dated 02.06.2010 was executed between
the parties which included all the details of the project such as
amenities promised, site plan, payment schedule, date of

completion etc. under the sa

; lﬂlder buyer agreement. The

r 'ented and committed to the

complainant that the }esjdengljli ]e_g ;uld be completed and

would be hande:ﬁa?wcgy

stipulated perio e. Further, as per aﬁﬂ 2 of the builder-

buyer agreemené, @& respe@eqt 1ui‘ed &t the time is of the
essence. 1Y/

That pursuant to\ﬁ{;{:‘n&\ al | Llﬂd/y‘ﬁ 5 agreement, an

addendum dated 27 m&%ﬁgﬁ?dww nexure A to the BBA,

was duly signed and executed betweeén the parties and undertook

to pay a monttht%f %{7&& R ﬁg per month till

completion of the said. Tprq;e:ﬁ agdrthe;e?fger ﬁs 65/- per sq. ft. per
month upon completion of the said- prd]ect upfo 3 years from the

respondent promised, assur d, re

above-mentioned

date of completion to the complainants, which is equivalent to Rs.
58,500/~ per month till completion of the project and thereafter Rs.
48,750/- per month upon completion of the project upto three
years from the date of completion. It is stated that the complainants
were getting paid the promised monthly rentals till September
2018 however the respondent stopped paying the monthly rentals
to the complainants after September 2018.
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Furthermore, the complainants were shocked and appalled when
respondent changed the unit re-allotted from unit no. 1724, 17th
floor, tower-A, Vatika Trade Center to unit no. E-506 on 5% floor in
tower E, Vatika Inxt City Center stating the original plan of 14
storey building has been cancelled and now they have a basement
plus 4 storey commercial building in plan to which the
complainants had agreed upon initially. It is pertinent to mention
that this act of respondent is arhgtrary and in contravention to

!".L,. T

provisions of the BBA ang_ -._%greements as agreed and

executed between the parties..

_ 'i}ﬁf% plqinants were made to

Ay

seek timely updateﬁ qhnut*ﬁle stamg‘f)f tﬁegﬂnstructiun work at

Nt '_ 'Tﬂ |-

the site. But due &gneghgence of the re gpdent there was no

satisfactory resﬁog;é! from” ?]w.;r 2] d{ Th ;_qg?eement entered
between the compla ’Knants and the mes?@dgnt provided for

A S .

construction linke \S ! l».Et~] ) and g:e @;nplamants assumed
hY ol .

the money collected ﬂl the complainants

would be utilized for corﬁi‘hcm:m purpose. Unfortunately, the
respondent did n%pioﬁ %{é %‘. gs-%p ant s hard-earned
money and even aft,er tthapse of the 1; erars of the date of
booking the project is }zatt& bemmﬂleffeﬁ

After getting zero response from the respondent, the complainants

Thereafter, several e

visited the construction site but were shocked and appalled to see
that construction that had not been completed. Despite respondent
promising the complainants to provide him with world class
project with impeccable facilities, they were complainant is

shocked to see incomplete construction being done at the

Page 6 of 28



10.

11.

12

13.

HARERA

<2 GURUGRAM Complaint no 1457 of 2021

construction site and the purpose of booking the unit completely
not fulfilled.
That the respondent at various instances violated the terms and
condition of the builder buyer’s agreement by:
i. Not handing over the peaceful and vacant possession of
the abovesaid allotted unit.
ii. Not paying the promised monthly rentals to the
complainants at initially promised rates.

ili. By not executing the}'_'xe':ﬁ' __;Lﬂf the abovesaid Unit.
H____;_., .

iv. By re-allotting the out any prior consent of the

complainant. . | /114 "'H

‘HL ‘“J.' 3407 o, ¥
That, even at the nmaibf,ﬂiezﬁ]ing B‘fEé{rlféséut complaint before

_.,_—'EH

this authority, Gqf@r , the respundent hfl? ‘put got the project

2 W
registered with bhy utl}a AE» q_an& f F ¢ E‘ﬁ?me reason, the
respondent has ﬂ:iq;lqdfge étlsu Df seéhuh 3 and section 4
of the Act, 2016 an ~'1;]:{%1'0;,&:111&, he}Pl&%u hﬁf puryfshed under Section

urw'
59 & 60 of the aboves i

That at the time of execution"of the'builder- huyer agreement, the
respondent had rﬁp%sem;gd 34{&%20@;% néﬂ'}s that they are in
possession of the Jnecessary ap rovals.from the DTCP, Haryana to
commence with thaddudack r} uarlk")ot{ tjlé commercial project.
However, till date only incomplete construction whatsoever has
taken place at the site. It is abundantly clear that the respondent
has no intention of completing the above said project and has not
abided to the terms and conditions mentioned in the clauses of the
builder buyer agreement.

That, it is unambiguously lucid that no force majeure was involved,
and the project has been at a standstill since several years,
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precisely in the end of 2012 and it has been 10 years till the present
date, therefore the respondent cannot take a plea that the
construction was halted due to the Covid-19 pandemic. It is
submitted that the reassigned complainants have already made the
full payment to the respondent towards the commercial unit
booked by them. That, despite paying such a huge sum towards the
unit, the respondent has failed to stand by the terms and condition

of the agreement and the premzse\5 assurances, representatlens

i. ail physical, vacant

%ef the abovesaid
il.

ili. Direct the respondent delay penalty charges with
interest as pé#ﬂ@ P A

iv. Direct the reepoqdeut to péy“a'ssured return charges to the
complainant as»pér theaﬂdendum to" EHeMent

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11(4) (a) of the act to plead

guilty or not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following

grounds.
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a. That the complaint filed by the complainants before the
authority, besides being misconceived and erroneous, is
untenable in the eyes of law. The complainant have misdirected
himself in filing the above captioned before this authority as the
relief being claimed by them, besides being illegal, misconceived
and erroneous, cannot be said to even fall within the realm of
jurisdiction of this authority.

b. That the complainants by way of present complaint are also

. ) 1»..-'\}‘_"'} _:_',|
seeking the relief of recovery leged pending assured return

LN lﬂ"?
£5 hteto 1
amount. However, it is submitted

have jurisdiction to qul;le

which it has alre % h u@gi:ts It is clear that

complainants a;@ "allottees, bu’tar vp} rs” who are only

seeking assures tA(\Fm Nl rT 1:1{1 r& 'j‘y way of present
complaint, w g‘
complainant after; gwmnd&pqn ﬂ'ﬁ‘dgment have booked
the said unit. Th‘é@nfiﬁiﬁ nt. ﬁhawf agreed for leasing

H .1.
[1 'l'

arrangement wherein thé’}‘“have ooked the said commercial
unit for earnin%p%ﬁ:%dﬁ% ﬂ ?&g only and not for
personal occupation. , .. .

c. That due to ‘the ‘evolv fing polichgsf i‘é’iﬂéﬁuns and legal
framework governing real estate investments, the company also
informed the clients of commercial units that as per the
guidelines newly promulgated ordinance ie. “Banning of
Unregulated Deposit Scheme Ordinance 2018" and further
“Banning of Unregulated Deposit Scheme Act 2019" the
government banned such assured/committed returns and

schemes of such returns completely. It is submitted that the
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respondent duly paid the assured return till September, 2018
amounting to Rs. 58,98,750/- and it was only due to the above-
mentioned ordinance and Act, the responded suspended all
return based sales and stopped making payments towards the
assured returns. Thus, in view of the above-mentioned

ordinance and Act, the assured return is not payable.

d. That the complainants are a real estate investor who has made

the booking with the respundent only with an intention to earn
i, o 'i-'-.
v %om the respondent. As per

it B

ement r.w. addendum to the

assured return and lease;jg
clause 32.1 of the hullderbg
agreement, the gompla;pgnw have .agreed for leasing

arrangement wﬁ?ﬁtﬁ%ﬁaﬂ é%;‘h\e said commercial

unit for earninﬁgtﬁ't and'is ' meant for | only and not for
personal physscgj ccupaﬁ,pmuri sei and’i as quch the relief of

possession and, F es tﬂe %’H 10t be granted by
this authority. 'f‘lga!:efa {Jr

21}? aint does not fall
within the purview B{ﬂ{ﬂ.ﬂ,{iﬂl 4

17. Copies of all the relevant dndumeﬁts*have been filed and placed on

18.

the record. The@‘-%:@ %tf g—mo%-ﬁm dEpute Hence, the

complaint can be. dqmded on the basm of these undisputed
documents and subniission made by the pla}i‘tiesr

Jurisdiction of the authority

The respondent has raised preliminary objection regarding
jurisdiction of authority to entertain the present complaint. The
authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons
given below.

E.1 Territorial jurisdiction
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19. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana, the
jurisdiction of Real Estate Regulatory Authority, Gurugram shall be
entire Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram District. Therefore, this
authority has completed territorial jurisdiction to deal with the
present complaint.

E. Il Subject-matter jurisdi

Section 11( )ﬁ

Be responsible far all ab’ffga'tmns, mpans:&lmfes and functions
under the provisions ofthrsﬂcror the rules.ai d regulations made
thereunder or to the s per the agre gqﬁu for sale, or to
the association lott y ill the conveyance
of all the aparti 2 case may be, to the
allottees, or the aefation of allottees or

The provisi. 0 builder buyer's
agreement, ﬁ § ﬁ . Accordingly,
the promot sponsibilities
and functions nclud ng ?znfw _qf ?ﬁuﬁd rgrufrm as provided
in Builder B @& ppens \_ |\ /\|V

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

S0, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter leaving
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aside compensation which is to be decided by the adjudicating

officer if pursued by the complainants at a later stage.

Findings on the relief sought by the complainants:

F.I Assured return

While filing the petition besides delayed possession charges of the
allotted unit as per builder buyer agreement dated 02.06.2010, the
complainants have also sought assured returns on monthly basis

as per addendum to the agrEﬂmEnt at the rate of Rs 78/- per sq. ft.

_' Wietion of construction of the
said building. It was also gg‘ﬁéﬂﬁaﬁ.aer clause 32.2(a) that the
developer will pay to ﬂi’ﬁf.ﬁﬂyﬂﬁq&ﬁ 4;}1&?@»5(1 ft. super area of the
said commercial u f mitted _

the date of compt f cnnstrucu nf th

said cnmmermal; s put 9?11 ale Lvhi

of super area per month till't

to 36 months from

%?uilding or till the
Ie;rer is earlier. It is

if

pleaded that the rgﬁ: pt asWati uwp;y@&ﬁth the terms and
conditions of the a hough f

ime, the amount of

assured returns was p Tl;latm: Qﬂr i‘&spnndent refused to
pay the same by ngma anngﬁng of Unregulated
Deposit Schemes% ;% gn‘gd to as the Act of
2019). But that Acr"dues fio ;cr‘pmafb;r, {\uq\pa}'ment of assured
returns even after’ cummg into npefahon and the payments made
in this regard are protected as per section 2(4)(iii) of the above-
mentioned Act. However, the plea of respondent is otherwise and
who took a stand that though it paid the amount of assured returns

upto the year 2018 but did not pay the same amount after coming

into force of the Act of 2019 as it was declared illegal.
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21. The Act of 2016 defines “agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is defined as an arrangement entered
between the promoter and allottee with freewill and consent of
both the parties. An agreement defines the rights and liabilities of
both the parties i.e., promoter and the allottee and marks the start
of new contractual relationship between them. This contractual
relationship gives rise to futurﬂ agreements and transactions

between them. The dlfferem;_r_f':

of Mment plans were in vogue
=5 'ﬂ:," e ag Eement for sale. One of the
qlﬂﬂfjﬁff trj}n on of assured return

“ qﬁy@ m}@g«iﬁucammg into force of

this Act (i.e. Act g@tﬁﬁ) shall be in the prescribed form as per

= |

rules but this Actp@ 16 duesﬁ'mﬁrewmt]g th? ’;ggreement entered
between promatﬁ-gn §ilqrte§ pﬁnrf qg?ﬁ%\&lgm force of the Act
as held by the Héq l@lg*% %High rt in case Neelkamal
Realtors Suburban Pris ate uq’:fd?rﬂr: v/s Union of India
& Ors,, (Writ Petition No. 2737-0f2017) decided on 06.12.2017.
Since the agreer%erg }%&Eﬂ%%p}p%ter relationship
therefore, it can p&,p i ]:hzt thg, ag:e%ment fn; assured returns
between the prbmoter aﬂd allottee drisesVout of the same

inter-se parties. The

relationship. Therefore, it can be said that the real estate regulatory
authority has complete jurisdiction to deal with assured return
cases as the contractual relationship arise out of agreement for sale
only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 which provides that the promoter
would be responsible for all the obligations under the Act as per
the agreement for sale till the execution of conveyance deed of the
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unit in favour of the allottees. Now, three issues arise for

consideration as to:

i.  Whether authority is within the jurisdiction to vary its earlier
stand regarding assured returns due to changed facts and
circumstances.

ii. Whether the authority is competent to allow assured returns
to the allottees in pre-RERA cases, after the Act of 2016 came
into operation,

iii. Whether the Act of ZOIQSW“Went of assured returns to

While taking up the case . nr. Vs. M/s Landmark
Apartments Pvt. Lid. | )f 2018), and Sh.
Bharam Singh & ¢ LLP” (complaint

‘fand 27.11.2018

o bé paid by the builder to

an allottee but cts were brought
before the authzgnﬁ& ; alf of the allottees
that on the basis of“mn hq:lder is obligated
to pay that amuuﬁt/ f}n ever, thﬁ-ﬁE:IT fﬁ\ﬁar to take a different
view from the earlier one if new facts and law have been brought
before an adjudicating authority or the court. There is a doctrine of
"prospective overruling” and which provides that the law declared
by the court applies to the cases arising in future only and its

applicability to the cases which have attained finality is saved

because the repeal would otherwise work hardship to those who
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had trusted to its existence. A reference in this regard can be made

to the case of Sarwan Kumar & Anr Vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein
the hon'ble apex court observed as mentioned above. So, now the
plea raised with regard to maintainability of the complaint in the
face of earlier orders of the authority in not tenable. The authority
can take a different view from the earlier one on the basis of new
facts and law and the prannuncgmpnts made by the apex court of

=P

the land. It is now well settf __;Preposiﬁan of law that when

payment of assured returns d parcel of builder buyer's

agreement (maybe th 1;41 qzdﬁeﬁn t.l??b;}ncument or by way of
addendum merpq\ﬁﬁﬂ‘rx of th‘&mg or terms and
conditions of the alIutment ofa unit} then ,l:he builder is liable to
pay that amount ?& reed. upnn and can't tiﬂ(g:arplea that it is not
liable to pay tﬂng;a ount bf ra5§t.| 4:! g turh. Moreover, an
agreement for sale eﬂn&qéhqhuilder-bﬁy'er‘mianunshlp So, it can
be said that the agrugmf:nt f?i' LJ-'a;s:.'aglgl’ea» Treturns between the
promoter and allottee arises n‘ut*of’tﬁe’ same relationship and is
marked by the nngw{ a&e?%t %ﬁs%%ﬁ‘h&lgbfnre it can be said
that the authority has complete jurisdiction with respect to assured
return cases as the contractual rehﬁanship- arises out of the
agreement for sale only and between the same contracting parties
to agreement for sale. In the case in hand, the issue of assured
returns is on the basis of contractual obligations arising between
the parties. Then in case of Pioneer Urban Land and
Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ
Petition (Civil) No. 43 of 2019) decided on 09.08.2019, it was
observed by the Hon'ble Apex Court of the land that “...allottees

Page 15 of 28




HARERA

& GURUGRAM Complaint no 1457 of 2021

who had entered into "assured return/committed returns'
agreements with these developers, whereby, upon payment of a
substantial portion of the total sale consideration upfront at the
time of execution of agreement, the developer undertook to pay a
certain amount to allottees on a monthly basis from the date of
execution of agreement till the date of handing over of possession
to the allottees”. It was further held that ‘amounts raised by

developers under assured retu,rn schemes had the “commercial

effect of a borrowing’ whlch 18 clear from the developer's
annual returns in which E&«}%@nt raised was shown as

“commitment charges” u;l}g}er [t?e;’h%ad ﬁnagcm! costs”. As aresult,
such allottees we;e he]pl‘ to l?ﬁ ﬁri? ma}.,ﬁredlturs within the
meaning of sectign: ] of' the Cude mch{{n\g its treatment in
books of accounts qf e pt;nﬁﬁ)ter d Eor the purpnses of income
tax. Then, in the l#@t mmuﬂceme ect in case Jaypee
Kensington Bauf&yu\rd‘ .Qpartmentp Association and
Ors. vs. NBCC (Indi ) Lﬁt a'flﬂ I'j'ﬂ [2!1’ 03 2021-SC): MANU/
$C/0206 /2021, the same Viewwastollowed as taken earlier in the
case of Pioneer U&% l,il%i i}@%ﬂﬁ lﬂ#ﬁ Anr. with regard
to the allottees of assured.returns.to be ﬁnanmal creditors within
the meaning of section 5(7) ‘of the Code. Then after coming into
force the Act of 2016 w.e.f 01.05.2017, the builder is obligated to
register the project with the authority being an ongoing project as
per proviso to section 3(1) of the Act of 2017 read with rule 2(o0) of
the Rules, 2017. The Act of 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon'ble
Bombay High Court in case Neelkamal Realtors Suburban Private
Limited and Anr. v/s Union of India & Ors., (supra) as quoted
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earlier. So, the respondents/builders can't take a plea that there

was no contractual obligation to pay the amount of assured returns
to the allottee after the Act of 2016 came into force or that a new
agreement is being executed with regard to that fact. When there
is an obligation of the promoter against an allottee to pay the
amount of assured returns, then he can't wriggle out from that
situation by taking a plea of the enforcement of Act of 2016, BUDS
Act 2019 or any other law. -
23. Itispleaded on hehalfofresﬁ on en . :Iﬁ@ilder that after the Banning

plea taken in this rega
above mentmnedpl’zgt

money received I@

d'd l’}ﬂas an amount of

any other form,
0 Ié whether after a
cask kind or in the form
enefit in the form of
interest, bonus, profit or in aﬁy’mher’fd', but does not include

N
i. an amount reHd &%%&_{A&* purpose of,

business and bear;fqg a,ggnumg connecuan. m such business
including— '~ JIY L=</
ii. advance received in cannecnun with consideration of an
immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted
against such immovable property as specified in terms of the

agreement or arrangement.

TR

24. A perusal of the above-mentioned definition of the term ‘deposit’
shows that it has been given the same meaning as assigned to it

under the Companies Act, 2013 and the same provides under
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section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 defines the meaning of deposit which
includes any receipt of money by way of deposit or loan or in any
other form by a company but does not include.

i. as a advance, accounted fori
received in cannecaa;; Wi

any manner whatsoever,
consideration for an

immovable property (D
ii. as an advance received and as allowed by any sectoral
regulator or in acce ar’? i ;qg‘ﬁans of Central or
State Governm ' .AL.. 7w
“'.;& "4' T‘H{A:;'

) ‘ﬁf" ""m- —_-ﬁ"
So, keeping in view thé above-mentioned p

2019 and the Co % esA lﬂ itis
N

allottee is entitle - . aséured re rns i

 as to whether an
se where he has

!
| 3 | -
deposited substantial ..*u__ss of sale consideration against the
allotment of a unit ﬁ'}; he - ' time of booking or
immediately thereafter and as-agreedipon between them.

The Guvernmentﬁ %ﬂ hh%% j_f‘%g of Unregulated
Deposit Schemes A comprehensive
mechanism to bé{ll,ﬂl ﬁ&mmAMemes, other than
deposits taken in the ordinary course of business and to protect the

L ' and for matters connected therewith or

incidental thereto as defined in section 2 (4) of the BUDS Act 2019

mentioned above.

It is evident from the perusal of section 2(4)(1)(ii) of the above-
mentioned Act that the advances received in connection with

consideration of an immovable property under an agreement or
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arrangement subject to the condition that such advances are
adjusted against such immovable property as specified in terms of
the agreement or arrangement do not fall within the term of
deposit, which have been banned by the Act of 2019.

Moreover, the developer is also bound by promissory estoppel. As
per this doctrine, the view is that if any person has made a promise
and the promisee has acted on such promise and altered his
position, then the person/ prnmjsnr is bound to comply with his or
1@9@ failed to honour their
: ".@Qre filed by the creditors at
different forums sucl‘;as&&ﬂkh } Mﬁhtﬂ,uf’la{leer Urban Land and
Infrastructure whlﬁgy “u}ldlnatel}' h‘:dTh t'he *égﬂt(ra[ government to
enact the Banni nreguiat‘ﬁd Depnsn hame Act, 2019 on
31.07.2019 in p'f%l nt tp 1 g 0 l@n&gulated Deposit
Scheme Ordmance;, 2919. w'eve rze oof question to be
decided is as to wh ;H;es emeg ngtg&ar{ter by the builders
and promising as ass;hae. ﬁgﬁb}sﬁ of allotment of units

are covered by the aboveme ti’uneﬁ‘ ct or not. A similar issue for
consideration arf%héﬁre Hﬁn%l@ EEﬁA ﬁanchkula in case
Baldev Gautam VS Rfse ijgcf.s Private .Lfm:tea‘ (RERA-PKL-
2068-2019) where i it 8 hold57 h%. 439090l that  builder is

liable to pay monthly assured returns to the complainants till

her promise. When the: ‘*b

commitments, a number of ¢

—

possession of respective apartments stands handed over and there
is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Companies Act 2013,
as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In
pursuant to powers conferred by clause 31 of section 2, section 73
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and 76 read with sub-section 1 and 2 of section 469 of the
Companies Act 2013, the Rules with regard to acceptance of
deposits by the companies were framed in the year 2014 and the
same came into force on 01.04.2014. The definition of deposit has
been given under section 2 (c) of the above-mentioned Rules and
as per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an

immovable property under anxagreement or arrangement

. o oL ) ._\
be a deposit. Thoug?g#
the amounts recei
L
becoming refundable
that the company -ac

permission or app

ptt e du E have necessary

_rﬂfhe Ver r UE'

r v«&nch tﬂe
amount received shal be

properties or se )ﬂms taken, then the

e @deposit under these rules

however, the same are not applicablé in the case in hand. Though

it is contended ﬂ%&%&ﬁ Hegsﬁeﬁissinn or approval
to take the sale consid orh I dw Tld be considered
as deposit as per guh— aﬂgﬁ& a advanced in this
regard is devoid of merit. First of all, there is exclusion clause to
section 2 (xiv)(b) which provides that

under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was provided that the money received as such would
not be deposit unless specifically excluded under this clause. A
reference in this regard may be given to clause 2 of the First
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schedule of Regulated Deposit Schemes framed under section 2
(xv) of the Act of 2019 which provides as under:-

(2) The following shall also be treated as Regulated Deposit Schemes

under this Act namely:-

(a) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

(b) any other scheme as may be notified by the Central Government
under this Act.

i

The money was taken by thq,hu]}.}ﬂgpa}g deposit in advance against
R T Vo] TN
allotment of immovable property 'z

d its possession was to be

offered within a certain pe::%ﬂ“f eyer, in view of taking sale
..-" : : :l-r tl_. W

er promised certain

amount by way ré period. So, on his

failure to fulfil tha cummiﬁrr?en ¢ has a right to

approach the autho fof Tadrdsss ances by way of

filing a complaint., ©~ !1 1

Itis not disputedth%} ndLﬁan tate developer, and
o o $ V7

BiS L_u-ae"- - the Act of 2016 for the
project in question. However,the ;,e which the advance has
been received bygh{ EFE &Aﬁﬁ is an ongoing
project as per section 3(1) of the'Act of 2 , the same would
fall within the ju?%fﬁié%?gé“;mz§n%\13?iving the desired
relief to the complainants besides initiating penal proceedings. So,
the amount paid by the complainants to the builder is a regulated
deposit accepted by the later from the former against the

immovable property to be transferred to the allottee later on.

F. Il Delay possession charges
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In the present complaint, the complainants intend to continue with
the project and are seeking possession of the subject unit and delay
possession charges as provided under the provisions of section
18(1) of the Act which reads as under.

"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by‘th{' promoter, interest for every
month of delay, till the handin W}')ﬁe possession, at such rate
as may be prescribed.” D

A builder buyer agreeme

perind of co hich
event of a time in campletion of the sai
Developer shall continue to pa \llot ithi
mentioned ass?r (;yrt F{im tfr \up}t fs aﬁ’ered by the
developer for JNI\/

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement, and the
complainants not being in default under any provisions of this
agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this

clause and incorporation of such conditions is not only vague and
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uncertain but so heavily loaded in favour of the promoter and
against the allottees that even a single default by him in fulfilling
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of
allottees and the commitment time period for handing over
possession loses its meaning. The incorporation of such clause in
the buyer’s agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottees

's th .\fhere an allottees
roject, he shall be paid, by
GVETY. ﬁiy, till the handing
over of possession, at such?ﬁte as*fﬂzf;r/ be prescribed and it has

been prescribed %ﬂ% @ REhMule 15 has been

reproduced as under: f M /

Rule 15. Mﬂb@ﬂf’ﬂtﬁ u}mﬁﬁe&tf iﬁt&lﬂiﬂd to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at
the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time
for lending to the general public.
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The legislature in its wisdom in the subordinate legislation under
the rule 15 of the rules has determined the prescribed rate of
interest.

Consequently, as per website of the State Bank of India ie.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e,, 05.07.2022 is 7.70%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% i.e., 9.70%.

The definition of term mterest as deﬁned under section 2(za) of

“(za) Inm@t means the rates of int rm‘rpayﬂb.'e by the
promoter oFthe allottee, as the¢ase may b
Explanation, —For the se ' c!a !
(i)  therate afuﬁer t charg ab allottee by the
emater, in ¢ase of i'fa t, af gﬂftotherﬂt&ﬂf
‘i the p mer sq_ liable to pay the
ﬂ? ase of default; .~ Ly
(ii)  the fn . F r* he promoter to the allottee
shall he he” promoter received the
amaunt or any a "" a nh‘ the date the amount or
[ nded, and the
e ate the a a'e

g& maoter shall be
:j n paymenr to the
1. " Ndﬁ{t(i’_t?s

On cnnsideratiﬂn of “documents avatlab[:e on record and

submissions made by the complainants and the respondent, the
respondent is liable to pay assured return as per annexure A to the
BBA, wherein it was to pay a monthly rent of Rs. 78/- per sq.ft. per
month till completion of the said project and thereafter Rs. 65/- per

sq.ft. per month upon completion of the said project upto 3 years

from the date of completion to the complainants. It is stated by the
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complainants that the respondent paid promised monthly rentals
till September 2018. However, the respondent stopped paying the
monthly rentals to the complainants after September 2018, In its
reply, respondent stated that the said commercial unit is not meant
for physical possession and the same has been booked by the
complainants to earn profit by specifically agreeing to leasing
arrangement. It is further submitted that as per addendum

agreement dated 05.10.20 19 the.x:pmplai nants agreed for certain

were payable was till

The authority ob n%’i,:; ther "

between the par‘tg 0

agreement dated | @.Zﬂlﬂg e le to pay assured
return amount till completii gatrate 78/- per sq.ft. per
month and there % e builder buyer

' Mured return amount
for the first 36 months after“the ompletion of the project or
till the date the ﬂ!% KE g%(chever is earlier.
Subsequently the an adde was executed on
Vs,
05.10.2019 and a@ L\lau;é it _ L !thh the parties, the
payment of assured return was to be paid upto 30th June 2019.
Further, it was also mentioned in clause 3 of the addendum

agreement that the clause 2 of the builder buyer agreement stood

deleted. The relevant clause is reproduced below:
“Clause 2 Notwithstanding anything to the contrary contained in
the said Agreement and upon reconciliation of the accounts of the

Allottee, any amount due and payable to the Allottee/Allottees by
the Developer, including amounts payable under Annexure A (to
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the Letter dated 15 May 2010) through which the payments
payable under Clause 2 (Sale Consideration) were amended and
Clause 32 (Leasing Arrangement) upto 30 June 2019, shall be
settled and payable at the time of leasing of the unit or within
ninety days from the date of execution of the present Addendum
Agreement whichever is earlier.

Clause 3 W.e.f 1 July 2019, Clause Z (Sale Consideration of the said
Agreement stands amended as below:

The last paragraph of Clause 2 (Sale Consideration) “The
Developer will complete...... until the Unit is offered by the
Developer for possession” and the Annexure ‘A’ to the Letter dated
15% May 2010 amending the Clausé 2:(Sale consideration of the

41. Keeping in view of ab
directs the respu d
September ZUIB

due date of possession.as'agre

fixed as 02.06.20 per ¢ ' of r buyer agreement
dated UZ.O&.ZDIH An A ﬁ@ a provision for
assured returns, and w d addendum dated
05.10.2019. Adm‘x{tzr:}hj He‘*c’umﬁmts Wk been paid the
assured returns against the allotted unit upto September 2018 and
have been directed to pay the same at agreed rates upto
30.06.2019. Thus, to protect the interest of the allottees and since
the project is not complete and offer of possession has not been

made of the subject unit after receipt of occupation certificate, the

respondent is directed to pay delay possession charges at the
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prescribed rate from 01.07.2019 till offer of possession + 2 months
on the basis of valid occupation certificate.
Directions of the authority

Hence, the Authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoters as per the
functions entrusted to the Authority under Section 34(f) of the Act
of 2016: ReaE

i. The respondent is '.-;-:'_”;_:‘i the assured return amount
from September 20 8 1 " ' as per addendum
agreement exe '_ er, the respondent
is also dir } 0 pay drE{.E/}% poss gﬁ charges at the

prescribed r

t
months on til%

ii. The responden

days from the date uf or er ad:ustment of outstanding

dues, if any, H ﬁ:‘ﬁ%!ﬁ ﬁlling which that

amount would-be payable mﬂunt@rastm@'? 70% p.a. till the
date of actual realization, - | \/ MLV

iii. The respondent shall execute the conveyance deed within the

3 months from the final offer of possession alongwith OC upon

payment of requisite stamp duty as per norms of the state

government.

iv. The respondent shall not charge anything from the

complainants which is not the part of the agreement of sale.
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43. Complaint stands disposed of.

44. File be consigned to registry.

Vie e a—C

(Vijay r Goyal) (Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 05.07.2022

HARERA
GURUGRAM
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