
HARERI
GURUGRAM

BEFORE THE HARYANA REAI ESTATE REGIJLATORY
AUTHORITY, GURUGRAM

ORDER

1. The present complaint dated 05.10.2020 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (in short, the Actl read v/ith rule 28 ofthe

llaryana Real Estate (Regulation and Developmentl Rules,2017 (in

short, the Rulesl for violation of section 11(41(a) of the Act wherein it

is inter olia prescribed that thc promoter shall be rr:sponsible for all

obligations, responsibilities and functions under the provision of the
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Act or the Rules and regulations made there under or to the allottee as

per the agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, th{r amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabLrlar form:

S. N. Particulars Details

1. Name of the project "Raheja Navodaya

Gurugram

2. Project area 17 acres

3. Nature ofthe project Residential group

4. DTCP license no. and

validity status

21.6 of 2007 d

valid till 04.09.20

5. Name of licensee NA Buildwell Pvt.

6. RERA Registered/ not
registered

Not registered

7. Unit no. G- 151, 15d, floor,

(Page no. 17 ofth

8. Unit area admeasuring 1498 sq. ft.

(Page no. 17 of th

9. Allotment letter 09.12.20"!3

IPage no. 11 of th

10. Date of execution of flat
buyer agreement

09.72.2013

Ltd

ower/block- G

r complaint)

", Sector-92&95,

housing colony

: complaint)

: complaint)
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(Page no. 14 of th

11. Possession clause 4,2 Possession
Compensation

That the compqny s

give possession of t

the Allottee(s) withit
months from the dat

of this Agreement at

necessary infrastru(
by the Governmen

force majeure, cit
reasons beyond th

Company. However,

be entitled for a gra,
months ln case th'
not completed $
period mentione
compony on obta

for occupation o
competent author
over the apartmet

for his/her occupa
subject to the
complied wlth oll
condition of th
agreemenL"

(Page 26 ofthe co

12. Grace period Allowed

As per clause 4.2 (

to sell, the pos

allotted unit was

offered within
timeframe of 24

months of grace

trHARERA
S"eunuennlrr Complaint No. 3103 of 2020

(,complaint)

Time and

shall endeavors to
the Ap7rtment to
in twenry-four (24)
,te of the execution
,nd after providing
cture in the sector
n,, but subject to
i cumstances, and
he control of the
^, the compony shall

z,:e period of six (6)
h'? construction is
$,ithin the time
ed qbove. The

oining certiJicate
ond use by the
vities shall hdnd
,nt to the allottee
qtion qnd use and
allottee having

ll the terms and
his Flot Buyer

: rplaintJ.

)f the agreement
session of the

supposed to be

a stipulated
months plus 6
period. It is a
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ffis
matter of fact that the respondent
has not completed the project in
which the allotted unit is situated
and has not obtained the
occupation certificate by
December 2015. As per agreement
to sell, the construction of the
project is to be completed by
December 2015 which is not
completed till date. Accordingly,
in the present case the grace
period of6 months is allowed.

13. Due date of possession 09.06.20t6

(Note: 24 months from date of
agreement i.e., C9.72.20"13 + 6

months grace periodJ

1.4. Basic sale consideration
as per payment plan page

13 of complaint

Rs.85,76,650/-

15. Total sale consideration
as per applicant ledger
dated 20.11.2017 ar page

50 of complaint

92,47,7 s3 /-

16. Amount paid by the
complainant

Rs.29 ,88 ,092 / -

[As per receipt irrformation page

no.79 &82 to 84 rrf the complaintl

17. Payment Plan Possession linked payment plan

[As per applicant ledger dated

20.L1.20-17 at page 50 of
complaintJ
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18. Demand Letters 75.17.201.6, 06.01..20'17,

16.02.2017, 16.03.20"17,

08.05.201 7

79. Occupation certificate
details

OC received dated 11.11.2016
for tower/block: -

I Block- B (ground + 1* floor +

15th floor)
)> Block- C (ground + 1't floor +

15th floor)
) Block- D (grorrnd + 1n floor +

15th floor)
) Block- E (grotLnd + 1't floor +

15th floorJ
} Tower- 1 (ground + 1't floor +

14th floorJ
> Tower- 2 [ground + 1't floor +

6'h floor)
! EWS Block - (6,round + 1.r floor

+ 6th floorJ
> Community Building- Il

fground t 1.t foor)

20. Offer of possession

without obtaining
occupation

15

IP

,.tl.2016

age no. 52 of the complaintl

21.. Surrender by the allottee

no. 85 of the complaint and

22. Date of termination/
cancellation notice

25.07.20t7

[Page no. 92 ofth€ complaint]

23. Date of revised

termination/
cancellation notice

19.09.2077

[Page no. 92 ofthe complaint]
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Delay in handing over the
possession till date of
filing complaint i.e.,
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4 years 3 months and 26 days

Facts of the complaint

The complainant has made the following submissions: -

I. That the complainant was lured by the respondeltt's promises and

gestures and booked a flat in residential housing project "Raheja

Navodaya" situated in Sector- 92, Gurugram.

It. That the complainant applied for allotment r)f an apartment

admeasuring 1498 sq. ft. in the aforesaid proj(lct by depositing

therewith two cheques i.e., 580198 dated 24.03.2,.013 and 580196

dated 24.04.2013 for an amount of Rs 7,52,840/- and

Rs.17,23,495/- in favour of the respondent company i.e., M/s

Raheja Developers Limited. The respondent issJed a receipt for

Rs.7,52,A40 /- dated 13.04.2013.

That the complainant received a letter dated 08.()5.2013, from the

respondent company stating that flat no. G- 151, super built'up

area 1498 sq. ft. of the aforesaid project has br:en provisionally

allotted and enclosing therewith a demand letter ,lated 03.05.2013

showing therein that the total due amount as Rs.29,76,337/- out of

which booking amount of Rs.7,52,840/- was paid and the balance

due amount is Rs.22,23,497 /- was payable on 12.06.2013.

Complaint No. 3103 of 2020

B.

3.

III.
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That the complainant paid a total amount of Rs.29,88,092/- to the

respondent company. Thereafter, the complainant received a letter

dated 05.02.2014 enclosing executed buyer's ag,reement and the

allotment letter d ated 09.12.201,3 for the allottec unit.

That an email request on LA.[.2016, for cancellation of the flat

and refund the amount followed by another email on 27.03.2077

was received. It is further submitted that the re:;pondent kept on

sending email dated 30.1L.2016 (reconsider request for

cancellation), 01.12.2 016 and letter dated 09.-1.2.1.0'1.6,06.01.201,7 ,

16.02.2017, 16.03.20L7 and 08.05.2017 to lhe complainant

demanding the payments. The respondent vido its email dated

26.07 .201.7 acknowledged that the flat stands cancelled.

VI. 'Ihat the respondent vide its letters dated 25.07.2017 and

19.09.201.7 has sent different sets of calculations with lot of'

variations. That the respondent has not refunded the amount

deposited by the complainant along with interest till date.

Relief sought by the complainant:

The complainant has sought following relief(s).

Direct the respondent to reFund the deposited arnount along with

the interest from the respective dates of depol;it till the date of'

refund.

Direct the respondent to pay compensation for mental

harassment and agony of Rs.5,00,000/- and litigation expenses of'

Rs.2,00,000/-.

ll.
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On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as all:ged to have been

committed in relation to section 11[a) (a) of the Act to plead guilty or

not to plead guilty.

Reply by the respondent

The respondent contested the coinplaint on the follo\ /ing grounds: -

i. That the complainant booked a flat no. G- 151,in Raheja Navodya',

at residential plotted colony in Sectors 92 and 95, Gurugram,

Haryana vide an application form dated .24.03.2013. The

respondent vide letter dated 08.05.2013 issued allotment letter to

the complainant. The booking of the said allotted unit was done

prior to the enactment of the Real Estate (Regulation and

Development) Act,201.6 (hereinafter referred to as "RERA, 2016")

and the provisions laid down in the said Act crnnot be applied

retrospectively.

ii. That the complainant after checking the veracity of the project

namely, 'Raheja Navodya" had applied for allotnrent of flat no. C-

151 vide the booking application form. The Complainant was

agreed to be bound by the terms and conditiorLs of the booking

application form. The complainant was aware of the fact that

refund if any due to cancellation of the unit on he r part can only be

done as per the terms and conditions of the agreement to sell

signed by the complainant.

Complaint No. 3103 of 2020

Page B of 27
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That the construction of the tower in which the llat allotted to the

complainant is located already complete and the respondent shall

hand over the possession of the same to her. The respondent is

ready to handover the flat as it is ready for the possession and

already has informed the complainant many timos the same,

That the respondent vide email dated 16.11.2016 offered

possession to the complainant. It is further submitted that the

complainant refused to take the possession and sought refund on

account of financial inability to pay the outstanding amount. The

development of the township in which the unit allotted to the

complainant is located is complete and the respondent shall hand

over the possession of the same to her after its completion subject

to the complainant making the payment of the due installments

amount and that the respondent cannot be cons dered on fault. It

is further submitted that refund if any due to cancellation of the

unit on the part of complainant can only be don€ as per the terms

and conditions of the agreement to sell signed by her.

v. That the complaint is liable to be out-rightly rejected as this

authority does not have the jurisdiction to tr), and decide the

present false and frivolous complaint. It is pertinent to mention

that the unit allotted to the complainant does not come under the

scope and ambit of'on-going project' as defined in section 2(ol of

the rules, 2017.

lll,
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That the complainant has not approached this authority with clean

hands and has intentionally suppressed and conc,:aled the material

facts in the present complaint. The complairrt has been filed

maliciously with an ulterior motive and it is nothing but a sheer

abuse of the process of law. The true and cot.rect facts are as

follows:

That the respondent is a reputed real estate company having

immense goodwill, comprised of law abiding and peace-loving

persons and has always believed in satisfaction of its

customers. The respondent has developeJ and delivered

several prestigious projects such as'Raheja Atlantis' 'Raheja

Atharva', and 'Raheja Vedanta' and in most o'these projects, a

large number of families have already shitted after having

taken possession and resident welfare associations have been

formed which are taking care of the day to day needs of the

allottees of the respective projects.

That the complainant is a real estate investor and booked the

unit in question with a view to earn quick profit in a short

period. However, it appears that its calcul:ttions have gone

wrong on account ofsevere slump in the real estate market, and

she is now raising untenable and illegal plea:r on highly flimsy

and baseless grounds. Such malafide tactics o: the complainant

cannot be allowed to succeed.

vl.
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7.

r That the respondent raised payment derands from the

complainant in accordance with the mutually agreed terms and

conditions of allotment as well as of the payrnent plan and the

complainant made the payment of the earnest money and part-

amount of the total sale consideration.

Copies of all the relevant documents have been filed .rnd placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

The application filed in the form CAO with the adjudicating officer and

on being transferred to the authority in view of the j,rdgement quoted

above, the issue before authority is whether the authority should

proceed further without seeking Fresh application in the form CRA for

cases of refund along with prescribed interest in case allottee wishes to

withdraw from the project on failure ofthe promoter lo give possession

as per agreement for sale. It has been deliberated ir. the proceedings

dated 70.5.2022 in CR No. 3688/2027 titled Harish Goel Versus Adoni

MzK Projects LLP and it is obsen'ed that there is no rr aterial difference

in the contents of the forms and the different headings whether it is filed

before the adjudicating officer or the authority.

Keeping in view the judgement of Hon'ble Supreme Ccurt in case titled

as M/s Newtech Promoters and Developers Pvt Ltrl Versus State of

U.P. and Ors. (Supra), the authority is proceeding fur[her in the matter

where allottee wishes to withdraw from the proiect and the promoter

8.

9.

Complainl No. 3103 of 2020
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has failed to give possession of the unit as per agreement for sale

irrespective of the fact whether application has been made in form

CAO/CM. Both the parties proceeded want to further in the matter

accordingly. The Hon'ble Supreme Court in case of Varun Pahwa v/s

Renu Chaudhary, Civil appeal no. 2437 of 21079 decided on

01.03.2019 has ruled that procedures are hand made in the

administration ofjustice and a party should not suffer injustice merely

due to some mistake or negligence or technicalities Accordingly, the

authority is proceeding further to decide the matr:er based on the

pleading mentioned in the complaint and the reply leceived from the

respondent and submissions made by both the parties during the

proceedings.

E. furisdiction ofthe authority

10. The authority has complete territorial and subject nratter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorialiurisdiction

11. As per notification no. 1/92/2017-7TCP dated 14.1.2.201.7 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Ilaryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present clrse, the pro,ect in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete territorial jurisdiction to deal

with the present complainl..

E.II Subiect"matteriurisdiction

Complainl No. 3103 o12020
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13.

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)[a) is

reproduced as hereunder:

Section 77

(4) The promoter shall-

(q) be responsible for oll obligations, responsibilities ottd functions
under the provisions of this Act or the rules and reoulc,tions made
thereunder or to the allottees as per the ogreement fo. sole, or to
the association of ollottees, as the case may be, till the conveyance
ofall the apqrtments, plots or buildings, as the case m(,y be, to the
ollottees, or the common areos to the association ofallcttees or the
competent outhority, as the cose may be;

Section 34-Functions of the Authority:

340, of the Act provides to ensure compliqnce of the obligations
cast upon the promoters, the ollottees ond the real estate agents
under this Actond the rules qnd regulations mode therlunder.

So, in view oF the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving as.de compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

14. Further, the authority has no hitch in proceeding with the complaint

and to grant a relief of refund in the present matt3r in view of the

judgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P. and Ors. 2021-2022

(1) RCR (Civil), 3 57 and reiterated in case of M/s Sano Realtors Private

Limited & other Vs Union of India & others SLP (Civil) No. 73005 of

2020 decided on 72.05.2022wherein it has been laid down as under;

Page 13 of 27
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"86. From the scheme of the Act of which s detoiled rekrence has
been mode ond toking note of power of adjudicotion detineoted with
the regulotory outhority qnd qdjudicqting offrcer, what nnqlly culls
out is that although the Act indicqtes the distinct exltressions like
'refund', 'interest', 'penalqt' ond 'compensqtion', a conjofit reading of
Sections 18 ancl 19 clearly monifests thot when it come; to refund of
the amount, and interest on the refund amount, or direc:ing poyment
of interest for delayed delivery of possession, or penol+. ond interest
thereon, it is the regulqtory quthority which hqs t\e power to
examine and determine the outcome ofa comploint. At t,1e sqme time,
when it comes to o question of seeking the relief of qdjudging
compensotion and interest thereon un.ler Sections 12, 14, 1B qnd 19,
the qdjudicoting ofrtcer exclusively hos the power b determine,
keeping in view the collective reoding ofSection 71 reao with Section
72 of the Act. if the odjudicotion under Sections 12, 14, 1B ond 19
other than compensation as envisoged, if extended to the
adjudicoting olfrcer os proyed thot, in our view, may intcnd to expond
the ombit and scope ofthe powers ond functions ofthe qdjudicoting
officet under Section 71 ond thot would be against the mondote of
the Act 2016."

15. Hence, in view of the authoritative pronouncemer.t of the Hon'ble

Supreme Court in the case mentioned above, the iluthority has the

jurisdiction to entertain a complaint seeking refund c f the amount and

interest on the refund amount.

F. Findings on the obiections raised by the respondent

F.l. Objections regarding the complainant being investor.

16, The respondent has taken a stand that the complaintnt is an investor

and not consumer, therefore, is not entitled to the pr(,tection of the Act

and thereby not entitled to file the complaint under section 31 of the

Act. The respondent also submitted that the preambl'r of the Act states

that the Act is enacted to protect the interest of consumers of the real

estate sector. The authority observes that the respondent is correct in

stating that the Act is enacted to protect the interest ol consumers ofthe

real estate sector. It is settled principle of interpretation that preamble

Complainl of 2020

Page 74 ol 27



HARERA

GURUGRA[/ F"r.plrilr, N".31O3 ,f ,0r0 l
is an introduction ofa statute and states main aims & r,bjects ofenacting

a statute but at the same time the preamble cannot be used to defeat the

enacting provisions of the Act. Furthermore, it is pertinent to note that

any aggrieved person can file a complaint against the promoter if he

contravenes or violates any provisions ofthe Act or rLles or regulations

made thereunder. Upon careful perusal of all the terrns and conditions

of the apartment buyer's agreement, it is revealed that the complainant

is buyer and has paid total price of Bis.29,8A,O92 / -to the promoter

towards purchase of a unit in the project of the promr)ter. At this stage,

it is important to stress upon the definition of term allottee under the

Act, the same is reproduced below for ready referenc,l:

"2[d) "allottee" in relation to o reol estote project means the person
to whom q plot, aportment or building, os the cose ft.oy be, hos
been allotted, sold (whether as freehold or leosehold) or
otherwise transferred by the promoter, and includes,:he person
who subsequently acquires the sqid allotment through sole,

transfer or otherwise but does not include o persot. to whom
such plot, opartment or building, os the cose moy be, .s given on
rent;"

17. ln view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer's agreement cum provisional

allotment letter executed betlveen promoter and (omplainant, it is

crystal clear that she is an allottee(s) as the subject unit allotted to her

by the promoter. The concept of investor is not defirred or referred in

the Act. As per the definition given under section 2 of the Act, there will

be "promoter" and "allottee" and there cannot be a palty having a status

of "investor". The Maharashtra Real Estate Appella:e Tribunal in its

order dated 29.07.2079 in appeal no. 0006000000010557 titled as M/s
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Srushti Sangam Developers PvL Ltd, Vs. Sarltapriytt Leasing (p) Lts.

And anr. has also held that the concept of investor is not defined or

referred in the Act. Thus, the contention of promoter that the allottee

being investor is not entitled to protection of thi:; Act also stands

rejected.

F. II Obrection regarding ,urisdiction of authority w.r.t. buyer,s
agreement executed prior to coming into force ,)f the Act.

18. An obiection is raised by the respondent that the authority is deprived

of the iurisdiction to go into the interpretation of, or ri3hts of the parties

inter-se in accordance with the flat buyer's agrrlement executecl

between the parties and no agreement for sale as referred to under the

provisions ofthe Act or the said rules has been executr,d inter se parties.

The authority is of the view that the Act nowhere prc,vides, nor can be

so construed, that all previous agreements will be re-written after

coming into force of the Act. Therefore, the provisions of the Act, rules

and agreement have to be read and interpreted harmoniously.

However, if the Act has provided for dealing with certain specific

p rovis io ns/situation in a specific/particular manner, then that situarion

will be dealt with in accordance with the Act and the rules after the date

of coming into force of the Act and the rules. Numer:us provisions of

the Act save the provisions ofthe agreements made between the buyers

and sellers. The said contention has been upheld in the Iandmark

judgment of Neelkamal Realtors Suburban Pvt. ltd. Vs, IJOI and

others. (W.P 2737 of 2077) decid,ed on 06.12.20U and which provides

as under:
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"119. Under the provisions of Section 18, the delay in hcnding over the
possession would be counted from the dote meltioned in the
ogreement for sole entered into by the promoter ond the ollottee
prior to its registrotion under REP./.. Under the provisions of REM,
the promoter is given a facility to revise the dote of completion of
project and declore the same under Section 4. The REp,1. does not
contemplate rewriting of contrqct between the llot purchaser ond
the promoter......

122. We hove qlready discussed thot above stoted provishns of the RERA
dre not retrospective in nature. They moy to some e.tent be hoving
a retrooctive or quqsi retroactive effect but then on thot ground the
volidity of the provisions of REpl. cannot be c\allenged. Ihe
Parlioment is competent enough to legislqte lqw having
retrospective or retroactive effect. A law con be even liomed to offect
subsisting / existing contrqctuql rights between the porties in the
larger public interest. We do not hove ony doubt in oLr mind thot the
RERA has been framed in the larger public interest o.fter q thorough
study and discussion mqde at the highest level b,/ the Stonding
Cotnmittee ond Select Committee, which submitt,"-d its detoiled
reports."

Complaint of 2020

19. Also, in appeal no. 1,73 of 2079 titled as Magic Eye Developer Pvt, Ltd,

Vs. Ishwer Singh Dahiya,in order dated 1,7 .1,2.201,9 rhe Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our oforesoid discussion, e qre of the
consiclered opinion that the provisions of the Act are quast
retrooctive to some extent in operation ond will be q)plicable to the
qgreements for sole entered lnto even orior to cominL:lntOOpefAtt1]r
ofthe Act where the transaction ore still in the proces.;_pl@npknp!.
Hence in case of delay in the offer/delivery of posse:sion os per the
terms and conditions ofthe ogreement for sale the ( llottee shall be
entitled to the interest/delayed possession ch1rges on the
reasonqble rqte of interest as provided in Rule 15 cf the rules ond
one sided, unfair and unreasonoble rote ofcompensation mentioned
in the agreement for sale is lioble to be ignored."

20. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itsell Further, it is noted that the

agreements have been executed in the manner that there is no scope

left to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable under
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various heads shall be payable as per the agreed terrns and conditions

of the agreement subject to the condition that :he same are in

accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of

any other Act, rules, statutes, instructions, directions issued thereunder

and are not unreasonable or exorbitant in nature.

G. Findings on the relief sought by the complainant.

G.l. Direct the respondent to refund the deposited amount along
with the interest from the respective dates of d,-.posit till the date
of refund.

21. The complainant booked a residential unit in the l)roject named as

'Raheja Navodaya' situated at sector 92 & 95, Gurugram for a total sale

consideration of Rs.85,76,650/- out of which she has made a payment

of Rs.29,88,092 /-as per payment plan. The allotmerrt of the unit and

agreement to sell were executed on 09.12.2013. As per clause 4.2 ofthe

agreement to sell the respondent has to handover the possession of the

allotted unit within a period of 24 months from the d;Lte of execution of

agreement to sell plus six months grace period. Therefore, the due date

for handing over ofpossession comes out to be 09.06,:1016. After expiry

of the due date of possession, the complainant wa:; unable to make

further payments. So, the respondent issued various demand letters

dated 15.11.2016, 06.01.2077, 1.6.02.201.7, 16.03.r"017, 08.05.201 7

respectively. On 15.11.2016 the respondent also i:rsued an offer of

possession without obtaining an occupation certiFicate,
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22. The authority obserues that as per payment plan on page no. 13 of the

complaint, an am otrnt Rs.7 ,30,275 /- was payable at the time booking of

unit, an amount equivalent to Rs.21,59,850/- was payable within 60

days of booking and an amount of Rs.56,86,525/- was payable on

receipt of occupation certificate respectively. An amount of

Rs.29,8a,092/- has been paid by the complainant as and when

demanded by the respondent. The last Installment was payable on

receipt of OC. But it is pertinent to note that the respondent has failed

to obtain the OC ofthe said unit and offered the pcssession without

obtaining OC. Hence, the said demand raised by the r( spondent is itself

invalid. The authority in complaint bearing no. 5137 of 2019 titled as

Dr. Ashok Kumar Vdid and onr, Versus Emaar M(iF Land ltd., has

comprehensively dealt with the components ofvalid offer of possession

and the same as follow:

i. The possession must be offered after obtaining 0C/CC;

ii. The subject plot/unit should be in habitable conditionj
iii. The possession should not be accompanied by unreasonable

additional demands.
23. Therefore, the said offer ofpossession dated 15.11.2(r16 is not valid in

the eyes of law. The complainant further informed thxt the respondent

vide email dated 18.11.2016 that due to some mishappening in her

family, she did not want to continue in the unit. Due to that the

respondent issued cancellation letter against the allotted unit on

25.07.2017 and revised cancellation letter on 19.09.2017. But the

authority is of view that since such demands were raised without

Complaint No. 3103 of 2020
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obtaining OC, therefore, no default on part of coroplainant can be

established resulting in cancellation of allotted unit.

24. ln the present complaint, the complainant intends to \ rithdraw from the

project and is seeking return of the amount paid by her in respect of

subject unit along with interest at the prescribed rate:rs provided under

section 1B(1) of the Act. Sec. 18(1) of the Act is reprcduced below for

ready reference.

"Section 7Bt - Return ofamount qnd compensation
1B(1). lfthe promoter foils to complete or is unable to give possession of
an aportment, plot, or building,-
(o) in accordonce with the terms of the ogreement for sole !r, as the cose

may be, duly completed by the dqte specifed therein; o"
(b) due to discontinuqnce of his business os o developer cn occount of

suspension or revocation ofthe registrotion under this,lct or lor ony
other reqson,

he shall be liable on demqnd to the allottees, in cosc the allottee
wishes to withdrow from the project, without prejudice to any other
rcmedy availoble, to return the amount received by hitn in respect
of that apartment, plot, building, as the case may be, trith interest
qt such rate as may be prescribed in this behc'lf including
compensotion in the monner os provided under this Act:
Provided that where on allottee does not intend to withdrow from the
project, he shall be paid, by the promoter, interest fot ev,?ry month of
delay, till the handing over of the possession, ot such ra,:e os moy be
prescribed."
(Emphosis supplied)

25. As per clause 4.2 of the agreement to sell dated 09.12.201.3 provides for

handing over of possession and is reproduced below:

4.2 Possession Time and Compensation
Thqt the compqny shqll endeqvors to give posse.;sion of the
Apartment to the Allottee(s) within twenty-four (24) months

from the date of the execution of this Agreemer.t and ofter
providing necessary infrastructure in the sec:or by the

Government, but subject to force mojeure, circum:itqnces, and

reosons beyond the control of the Company. H)wever, the

company shall be entitled for a grqce period of six (6) months

Complaint No. 3103 of 2020
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in case the construction is not completed within the time
period mentioned ubove. The compony or obtqining
certiJicqte for occupation and use by the competeni: authorities
shall hand over the apartment to the qllottee for his/her
occupation and use and subject to the allottee hovi,lg complied
with all the terms and condition ofthis Flat Buyer qgreement"

26. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has br:en subjected to

providing necessary infrastructure specially road, sevr'er & water in the

sector by the government, but subject to force majeure conditions or

any government/regulatory authority's action, inaction or omission

and reason beyond the control of the seller. The drafling of this clause

and incorporation of such conditions is not only vague and uncertain

but so heavily loaded in favour of the promoter and allainst the allottee

that even a single default by the allottee in making payment as per the

plan may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession loses its

meaning. The incorporation of such a clause in the agt'eement to sell by

the promoter is iust to evade the liability towards timely delivery of

subject unit and to deprive the allottee of his right ac,:ruing after delay

in possession. This is just to comment as to how the builder has misused

his dominant position and drafted such a mischiev,tus clause in the

agreement and the allottee is left with no option but to sign on the

dotted lines.

27. DUe date of handing over possession and admissibility of grace

period: As per clause 4.2 of the agreement to sell, the possession of th e

Complaint No. 3103 of 2020
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allotted unit was supposed to be offered within a stip ulated timeframe

of 24 months plus 6 months ofgrace period, in case tte construction is

not complete within the time frame specified. It is a rnatter of fact that

the respondent has not completed the project in which the allotted unit

is situated and has not obtained the occupation certificate by December

2015. However, the fact cannot be ignored that there were

circumstances beyond the control of the respondent \vhich led to delay

incompletion of the project. Accordingly, in the presont case the grace

period of 6 months is allowed.

Admissibility of refund along with prescribed ratr] of interest: The

complainant is seeking refund the amount paid by 1er at the rate of

18%. However, the allottee intends to withdraw from the project and is

seeking refund of the amount paid by her in respect of the subject unit

with interest at prescribed rate as provided under rule 15 of the rules.

Rule 15 has been reproduced as under:

Rule 75. Prescribed rqte oJ interest" lProviso to section 72, section 78
and sub-section (4) and subsection (7) ofsection 791
(1) For the purpose of proviso to section 12; sectio,l 18; ond suh-

sections (4) and (7) of section 19, the "interest at the rate
prescribed" sholl be the Stote Bonk of India highesl moryinal cost
of lencling rote +20k.:

Provicled that in cose the Stqte Bonk of lndio morginal cost of
lending rote (MCLR) is not in use, it sholl be reploced by such
benchmork lending rqtes which the Stote Bank (f tnclio noy lix
from time to time for lending to the generol publir.

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the lrrescribed rate of

interest. The rate of interest so determined by the legislature, is

29.
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reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

30. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

31.

on date i.e., 12.07.2022 is 7.70o/o, Accordingly, the llrescribed rate of

interest will be marginal cost of lending rate +2o/o i.e.,9.7Oo/o.

0n consideration ofthe circumstances, the documents, submissions and

based on the findings of the authority regarding contraventions as per

provisions of rule 28(1), the authority is satisfied that the respondent

is in contravention ofthe provisions ofthe Act. By virtue ofclause 4.2 of

the agreement to sell dated form executed befwe€n the parties on

09.72.2013, the possession of the subject unit wat; to be delivered

within a period of 24 months from the date of execution of buyer's

agreement which comes out to be 09.12.2015. As far as grace period is

concerned, the same is allowed for the reasoni quoted above.

Therefore, the due date ofhanding over ofpossession is 09.06.2016.

Keeping in view the fact that the allottee/complainant wishes to

withdraw from the project and is demanding retuln of the amount

received by the promoter in respect of the unit with interest on failure

ofthe promoter to complete or inability to give possession ofthe plot in

accordance with the terms of agreement for sale or duly completed by

the date specified therein, the matter is covered under section 18 [1] of

the Act of 2016.
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of possession as per agreement for salt: as mentioned in

Co m pla inl

the table above is 09.06,2016 and there is delay of4 ),ears 3 months Z6

elays on the date of filing of the complaint.

34. The occupation certificate/completion certiFicate of lhe project where

the unit is situated has still not been ol)tained by the

respondent/promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking [,ossession of the

allotted unit and for which he has paid a considerable amount towards

the sale consideration and as observed by Hon'ble liupreme Court of

India in lreo Grace Realtech Pvt. Ltd. Vs. Abhishe* Khanno & Ors.,

civil appeal no. 5785 of 2079, decided on 77.07.2027

".... The occupotion certilicate is not avoilable even as on dote, which
cleqrly amounts to deficiency oI service. The allottees cqnnot be

mode to wait indefinitely for possession ofthe qpqrtm.nts allotted
to them, nor can they be bound to take the aportments in Phose 1

ofthe project......,"

35. Further in the judgement of the Hon'ble Supreme Court of India in the

cases of Newtech Promoters and Developers Private Limited Vs

State of U,P. and Ors. (supra) reiterated in case of M/s Sana

Realtors Private Limited & other Vs Union of India & others SLP

(Civil) No. 13005 of 2020 decided on 12.05.202?.. it ,,1r'as observed

25. The unqualified right of the allottee to seek refund referred llnder
Section 18(1)(a) ond Section 19(4) of the Act is not dependent on

any contingencies or stipulations thereof. lt oppeqrs that the
legisloture has consciously provided this right of refund on demqnd os

an unconditional obsolute right to the allottee, ifthe pronoter foils to
give possession of the apartment, plot or building witt.in the time
stipulated under the terms ofthe agreement regardless or'unforeseen
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events or stqy orders ofthe Court/Tribunol, which is in ei;her wqy not
qttributable to the allottee/home buyer, the promoter is under on
obligotion to refund the omount on demond with interest at the rate
prescribed by the State Government including compensation in the
manner provided under the Act with the proviso thqt iJ the ollottee
does not wish to withdrow from the project, he shalt be entitled for
interest for the period ofdeloy till handing over possession at the rate
prescribed."

36. The promoter is responsible for all obligations, responsib il ities, and

functions under the provisions of the Act of 20-1.6, or the rules and

regulations made thereunder or to the allottee as per agreement for sale

under section 11(41(a). The promoter has failed to ccmplete or unable

to give possession ofthe unit in accordance with the terms ofagreement

for sale or duly completed by the date specified thet-ein. Accordingly,

the promoter is liable to the allottee, as the allottee wishes to withdraw

from the project, without prejudice to any other renredy available, to

return the amount received by him in respect of the tnit with interest

at such rate as may be prescribed.

37, Accordingly, the non-compliance of the mandate cortained in section

11[4] (a) read with section 18[1) ofthe Act on the part rf the respondent

is established. As such, the complainant is entitled to refund of the

entire amount paid by her at the prescribed rate of interest i.e., @ 9,70%

p.a. [the State Bank of India highest marginal cos. of lending rate

(MCLRJ applicable as on date +20lo) as prescribed un,ler rule 15 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 from

the date oI each payment till the actual date of refund of the amount

within the timelines provided in rule 16 of the Haryana Rules 2 017 ibid.
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G. II Direct the respondent to pay compensation for mental
harassment and agony of Rs.5,00,000/- and litigation expenses
of Rs.2,00,000/-.

38. The complainant is seeking above mentioned relief w.r.t. compensation.

Hon'ble Supreme Court of India in civil appeal nos.6'./45-6749 of 2021

titled as M/s Newtech Promoters and Developers pvt, Ltd. V/s Stote

of Up & Ors, (supra), has held that an allottee is entirled to claim

compensation & litigation charges under sections 12,14,19 and section

19 which is to be decided by the adiudicating officer as per section 7l

and the quantum of compensation & litigation expense shall be

adjudged by the adjudicating officer having due regard to the factors

mentioned in section 72. The adjudicating officor has exclusivc

jurisdiction to deal with the complaints in respect ol compensation &

legal expenses. Therefore, the complainant is advisecl to approach the

adjudicating officer for seeking the reliefoflitigation expenses.

H. Directions ofthe authority

39. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensur3 compliance ol'

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(0:

i. The respondent/promoter is directed to refund the amount

i.e., Rs.29,Aa,092 /- received by it from the complainant along with

interest at the rate of 9.70010 p.a. as prescribed unCer rule 15 ofthe

llaryana Real Estate (Regulation and Development) Rules,2017
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from the date of each payment till the actual date of refund of the

deposited amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which Iegal consequences

would follow.

Complaint stands disposed of.

File be consigned to registry.

HARERA

GURUGRAM

\l- -<--;
(Viiay (umar Goyal)

Member Chairman
Haryana Real Estate Regulatory Authority, Grrrugram

Dated: 1.2 .07 .2022
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CTzt't.-"^
(Dr. K.K. Khandelwal)
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