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| ORDER

The  present cﬁfnﬁlaint has ~been, filed by the
complainants/allotteées under section 3i- of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions to the allottees as per the agreement
for sale executed inter-se them.
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Project and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:
S. No.| Heads Information
1. | Name and location of | “Vatika INXT City Centre”, Sector 83,
the project Gurgaon, Haryana

2. Nature of the pm;ect

3. | Area of the project

DTCP License

acres

S ®
}Wﬁ:al complex
b w et
F 10 T

dated 19.11.2007 valid

:.'9’ 1u {a %}Teﬂ , page 26 of

13
6. Allotment{ﬁ
. |
7 Date of builder buyel
agreemen ?, [
8. |Unitno. |. E , 1
P nez
9. | New unit no. B
: Il*
-
10. | Possession'clause
~1 1
\> {-1;

15!.[1 ﬁ] gg. B of complaint)

1lg ._'- ,fower no. A
: -__.s‘-j 500 sq.ft. (page 31 of

7t ﬂuor tower no. E
'Z‘- :;}—‘-,J,_ 1 of reply)

eloper  will complete the

ﬁaid complex within
;&xf from the date of
this agreement. Further, the

dﬂﬂttee has paid full sale consideration on
signing of this agreement, the Developer
further undertakes to make payment of Rs
As per annexure “A” ..... (Rupees.......) per
sq.ft. of super area per month by way of
committed return for the period of
construction, which the Allottee duly
accepts. In the event of a time overrun in
completion of the said complex the
Developer shall continue to pay to the
Allottee the within mentioned assured

return until the unit is offered by the
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Developer for possession. (Emphasis
supplied)

11. | Due date of possession | 15.05.2013

12. | Total sale Rs. 20,00,000/- as per clause 1 of the

consideration agreement (page 31 of complaint)

13. | Paid up amount Rs. 20,00,000/- as alleged by the
complainants (page 31 of the
complaint)

14. | Assured return clause s ', 5 el

;um m to the agreement dated

letion of the building: Rs. 78/-
H A i
: f the building: Rs.

GUR .Ij&m,?‘ﬁx Mm

been allotted to you with an
ily return of Rs. 65/- per
eér;_during the course of

Tons illsuch time the building in
W’hicﬁ"uur uni wF tuated is ready for
s . paid an additional

! orms an integral part of
" Agreement  dated

wef 22052010 on a monthly basis
before the 15* of each calendar month.

The obligation of the developer shall be to
lease the premises of which your flat is
part @Rs. 65/- per sq.ft. In the eventuality
the achieved return being higher or lower
than Rs. 65/- per sq.ft.

1. If the rental is less than Rs. 65/- per
sq.ft. than you shall be returned @Rs.
116/- per sq.ft. for every Rs. 1/- by which
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achieved rental is less than Rs. 65/- per
sq.ft.

2. If the achieved rental is higher than R.
65/- per sq.ft. than 50% of the increased
rental shall accrue to you free of any
additional sale consideration. However,
you will be requested to pay additional
sale consideration @Rs. 116/- per sq.ft.
for every rupee of additional rental
achieved in the case of balance 50% of
increased rentals.

15. | Offer of possession I}ntﬂffered

=

16. | Occupation cerﬁﬁcaté;-' '

17. | Assured return .~ 1 Rs19,

amount paid bythe'" |/ ¢
respondent "E*‘?,r”# NE
31.09.201

circulated by them abolit-the mpletmn of a premium
commercial proj and believing the
same to be corre Hd‘& Rﬁ:ﬂ oked unit 1723,
17th floor at tnwa-r m VF}?‘-"" W‘?—E\W‘f Gurugram vide
agreement dated 15.05.2010. It was represented and assured by
the respondent that the project including the commercial unit of
the complainant would be completed on or before 30.09.2012.

That, relying upon the respondent’s representations and being

assured that the respondent would abide by the commitments, the

complainants in good faith purchased a commercial unit bearing
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unit no. 1723, 17th floor, tower a of Vatika Trade Centre from the
respondent.

That pursuant to the booking of the unit by the complainants, a
builder-buyer agreement dated 15.05.2010 was executed between
the parties which included all the details of the project such as
amenities promised, site plan, payment schedule, date of
completion etc. under the said builder buyer agreement. The

respnndent promised, assurecl rep{esented and committed to the

‘ -
1

would be handed over to th.‘i’ O} g thm the above-mentioned

'+ .
stipulated period of ti t/mﬁ.;‘l{ur@g as ne}'%‘:se 2 of the builder-
buyer agreem&nt,}% : %d&nt ¢ é% t the time is of the
ﬁm{r‘éa—

essence. Jr S : \r‘;i
That pursuant t nrggiﬁﬁl E),l.re;r b_y;ré agreement, an

addendum dated\‘z'g.ﬂﬁ Eﬁlﬂﬂ marke &5 q}imure A to the BBA,
was duly signed a}& m\e‘cgteci] betw nihﬁﬁmes and undertook

| 2 o "
to pay a monthly rﬁntqf;ﬁ“ o }W’E:sq ft. per month till
completion of the said pruiect”znd'th’é'"eaﬂer Rs. 65/- per sq. ft. per

month upon cnméeﬁm;i% ﬁlErﬁ%}p!}i3 years from the
date of complenupm anfs. thl(;l‘l 13, equivalent to Rs.
39,000/- per month til cum‘pletl ‘irprn)‘e.};{ and thereafter Rs.

32,500/~ per month upon completion of the project upto three (3)

years from the date of completion. It is stated that they were
getting paid the promised monthly rentals till September 2018.
However, the respondent stopped paying the monthly rentals to
the complainants after September 2018.

Furthermore, the complainants were shocked and appalled when
respondent changed the unit re-allotted from unit no. 1723, 17th
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floor, tower-A, Vatika Trade Center to Vatika Inxt City Center
stating the original plan of 14 storey building has been cancelled
and now they have a basement plus 4 storey commercial building
in plan to which they had agreed upon initially. It is pertinent to
mention that this act of respondent is arbitrary and in
contravention to provisions of the BBA and other agreements as
agreed and executed between the parties.

Thereafter, several efforts from the complainants were made to

o .
seek timely updates about: t__he:*' of the construction work at

1"’}

-we respondent, there was no
satisfactory respnnse,uﬁ;am ﬁ?ejrf,endd 'Ph,e agreement entered

between the pame;@ﬂ@dﬁ@ qu mp&?ﬁ inked payment plan
%gallected by the

and the mmpla,érai assured e m
truction purpose.
1]

respondent fmmgthg wnv}lea}r/l] ed for
Unfortunately, thé l;ﬁ_ antfent did nc tp;ln1 ly}itilize their hard-

earned money and\g\(et?‘a&erilfhgha et j;é@}l years of the date
of booking the pru]ec}i‘ "&'Ue?‘%gb ted.
After getting zero response from thlﬂ"' espondent, the complainants

visited the cnnstric%:}&% W%& SH? d appalled to see

that construction that | ha jb@ﬁ;ﬂ cnnglle, q Despite respondent
e&[
promising them tﬂ?mw ewar _"lass p with impeccable

facilities, they were shocked to see incomplete construction being
done at the construction site and the purpose of booking the unit
completely not fulfilled.

That vide email dated 05.05.2020, the respondent informed the
complainants that it was inclined towards establishing its
corporate office at 4% and 5th floor of tower-A of the said project
and is offering rental at the rate of Rs.30 per sq. ft. which was much
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lesser than the agreed amount of Rs. 65 per sq. ft. according to
builder-buyer’s agreement. It is not out of the place to mention that
the said offer was straightaway rejected and the same was
conveyed to the respondent vide reply email dated 16.05.2020.

It is further stated that after the complainants expressly rejected
the offer of new rental, the respondent without their consent
arbitrarily shifted the allotted unit from unit no. 1723 on the 17th
floor in tower A to unit no. E -3 50.5 on the 5th floor in tower E, at

TMaREA S
the abovesaid project. It is stated that the respondent has done this

AR .
re-allotment without even i :'a rming and taking prior consent of

the complainants and 'Pgiejw knhqm’ aQ;:t the abovesaid re-
,?ﬁ

.:Elli_&._;.___j.;_.-' {% 05.2020.
5

various instances ﬁg%d the terms and

condition of the %d r buyer’s aé:reﬁm}nthy
|
i. Not handan; verrlthd paac l’an@t vaqant possession of

ii.

iii. By not eﬁﬁ RE R Avesaid Unit.
iv. By re-allt}mpitpejlrni Pnth ?_(:y??r}pr consent of the
aae \J IS U : ALV

complainant.

That, even at the time of the filing of the complaint before this
authority, Gurugram, the respondent has not got the project
registered with the authority and for the same reason, the
respondent has violated the provisions of section 3 and section 4
of the Act, 2016 and therefore, liable to be punished under Section
59 & 60 of the abovesaid Act.
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That at the time of execution of the builder-buyer agreement the
respondent had represented to the complainants that they are in
possession of the necessary approvals from the DTCP, Haryana to
commence with the construction work of the commercial project.
However, till date only incomplete construction whatsoever has
taken place at the site. It is abundantly clear that the respondent
has no intention of completing the above said project and has not
abided to the terms and cnndirti?psﬁfnentiuned in the clauses of the

dy Pl W

builder buyer agreement. - 57

That, it is unambiguously luc

1_.',-"". .. | .. -
and the project has 3&" a's LE@?H since several years,
. fapati, Ly .
precisely in the en ﬂﬁ idithas ears till the present

date, therefore the’ respondent cannot a plea that the

the Covi 19 pandemic. It is
plainai E ave already made the

] |

Ti}e commercial unit
.é‘___

booked by them. That,'déspite. sﬁh}t}huge sum towards the
unit, the respondent has fai by the terms and condition
g S pe

of the agreemen%r% t,ﬁ%‘ap%&ls%; a%%ax;t%, representations
A BABEJA WL B

etc., which it made-to ]:h? fc??mp%ain?‘nitakat,;hgu tif;pe of the booking

the abovesaid unkﬁih&hﬁe%ﬁ@ﬁl& f.}\ ‘ Vi

Relief sought by the complainants:

construction was -halted due"
i

submitted that thi %a %i

full payment to théq?r'

The complainants have sought following relief(s):

i.  Direct the respondent to handover the actual, physical, vacant
possession of the unit no. E5 505 in Tower E of the abovesaid
project.

ii. Direct the respondent to execute the sale deed of the
abovesaid unit in favour of the complainants.
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lii. Direct the respondent to pay the delay penalty charges with
interest as per RERA Act.

iv. Direct the respondent to pay assured return charges to the
complainant as per the addendum to agreement.

On the date of hearing, the authority explained to the

respondent/promoter about the contraventions as alleged to have

been committed in relation to section 11(4) (a) of the act to plead

guilty or not to plead guilty.

Reply by the respondent E 3 e }l

np. b{nants before the
authority, besi@ eing miscﬁntewe'i{l*:and erroneous, is
s of law{‘l‘hb cdmplairmﬁnﬂs have misdirected
bove caption d%f E‘;‘ sauthnrity as the

illegal, misconceived

and erroneous, can 9~E§ ' 1l within the realm of
jurisdiction of this authority:

b. That the camp}i%ﬁyﬁyﬁﬁn&mplaim are also

seeking the reli,e.f of remvery of alleged pendmg assured return
amount. However, Lls hufhta rth)a’f éhe ‘authority does not
have jurisdiction to decide upon the amount of assured return
which it has already held in its various judgments. It is clear that
complainants are not "allottees, but are an investor” who are
only seeking assured return from the respondent, by way of
present complaint, which is not maintainable under RERA. The
complainants after their own independent judgment has booked
the said unit. The complainants have agreed for leasing
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arrangement wherein they have booked the said commercial
unit for earning profit and is meant for leasing only and not for
personal occupation.

¢. That due to the evolving policies, regulations and legal
framework governing real estate investments, the company also
informed the clients of commercial units that as per the
guidelines newly promulgated ordinance ie. “Banning of
Unregulated Deposit Schgn}e_._uprdinance 2018" and further

af '-;L, .f‘}-: ‘-__r .
g]tz Scheme Act 2019” the

LY

“Banning of Unregulate@f;

e

/32,5007~ and"it was\o

ed making payments towards the
y &
e above-mentioned ordinance

N0t pavable,
¥ FuEL s 4
S N e

d. That the complainants aré a'real'é8tate investor who has made

the booking wiHe Ap&rﬁlﬂtﬁintenﬂun to earn

assured return | and, Ipﬁsn: re gals‘f;qu ,ghe\ rl?_.spnndent. As per
I ICANIETITFAY)
clause 32.1 of the,bmlder‘bﬁ)lhgree’n{éﬁt .t{rladdendum to the

agreement, the complainants have agreed for leasing
arrangement wherein they have booked the said commercial
unit for earning profit and is meant for leasing only and not for
personal physical occupation or use and as such the relief of
possession and interest sought by them cannot be granted by
this authority. Therefore, the present complaint does not fall

within the purview of the authority.
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Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed
documents and submission made by the parties.

Jurisdiction of the authority

The respondent has raised preliminary objection regarding
jurisdiction of authority to entertain the present complaint. The
authority observes that it has tprr unal as well as subject matter

e I;"}J“ r- -
jurisdiction to adjudicate thg prese t complaint for the reasons

given below. 3
E.1 Territorial jurisdicti n
As per notification 14.12.2017 issued
by Town and € tment, Haryana, the

junsdlctmn of R lﬁ ate Refggﬂ ) ori tj&’.ﬂurugram shall be
ict f ! g_l offices situated in

in question is situated

authority has completed té?’t‘lturiaﬂunsdlctinn to deal with the

present camplﬂing"l ,A R E R ﬁ!

E. 1l Sub]ect—mat;a:_]ur f?g "M AN 2
Section 11(4)(a) of thé-.kct 2016 prdvides ?ha‘t the promoter shall

be responsible to the allottee as per agreement for sale. Section
11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
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allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer’s
agreement, as per clause 15 of the BBA dated......... Accordingly,
the promoter is responsible for all obligations/responsibilities
and functions including payment of assured returns as provided
in Builder Buyer's Agreement.

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulaﬁa{rs made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the
HEBRDTRR
authority has complete junsdlmun to decide the complaint

]

regarding non- cnmphance of ubliganuns by the promoter leaving

g = o
F % i

aside compensation which is to be declded b‘]‘y the adjudicating
F&y 75 =
officer if pursued by the cumplamants ata later stage.

1

-
Findings on theﬁ fso | ;mts

sion charges of the
dated 15.05.2010, the
complainants ha . turns on monthly basis
as per addendu Hé RK ;é" &Rs 78/- per sq. ft.
of super area pergmnth t}ﬂljtha Eomplép?h of construction of the

11X

said building, It was also ag‘f‘EEh as pemause 32.2(a) that the
developer will pay to the buyer Rs. 65/- per sq.ft. super area of the
said commercial unit as committed return for upto 36 months from
the date of completion of construction of the said building or till the
said commercial unit is put on lease, whichever is earlier. It is
pleaded that the respondent has not complied with the terms and

conditions of the agreement. Though for some time, the amount of
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assured returns was paid but later on, the respondent refused to
pay the same by taking a plea of the Banning of Unregulated
Deposit Schemes Act, 2019 (herein after referred to as the Act of
2019). But that Act does not create a bar for payment of assured
returns even after coming into operation and the payments made
in this regard are protected as per section 2(4)(iii) of the above-
mentioned Act. However, the plea of respondent is otherwise and
who took a stand that though it palq the amount of assured returns

-'-\“- ___.-r
upto the year 2018 but did nfff; _‘: he same amount after coming

into force of the Act of 20 19 ::_:‘L s eclared illegal.

The Act of 2016 deﬂn - eéﬁ‘\éﬁt forisale” means an agreement
entered into betweenit Q«ﬁ?’om&el}aﬁ?{héﬁlﬁonee [Section 2(c)].
I-‘ is d:f_‘lﬁgdjﬂas an &ﬂ‘l‘ gement entered
| 1 il and consent of

and liabilities of

relationship gives rise to future~ag eements and transactions
between them. Tri%ﬁ ﬁ %Fﬁp%%ey%ans were in vogue
and legal within the munglufthe\; e e tl.' r sale. One of the
integral part of thts?g mfénti{s"the? tL‘ éﬁ f assured return
inter-se parties. The “agreement for sale” after coming into force of
this Act (i.e., Act of 2016) shall be in the prescribed form as per
rules but this Act of 2016 does not rewrite the “agreement” entered
between promoter and allottee prior to coming into force of the Act
as held by the Hon'ble Bombay High Court in case Neelkamal
Realtors Suburban Private Limited and Anr. v/s Union of India
& Ors., (Writ Petition No. 2737 of 2017) decided on 06.12.2017.
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Since the agreement defines the buyer-promoter relationship
therefore, it can be said that the agreement for assured returns
between the promoter and allottee arises out of the same
relationship. Therefore, it can be said that the real estate regulatory
authority has complete jurisdiction to deal with assured return
cases as the contractual relationship arise out of agreement for sale
only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 WP.I.CI;I pruwdes that the promoter

to vary its earlier

anged facts and

a{ ity is con ten -‘gfﬁllﬁw assured returns
to the allottees %Whe Act of 2016 came
into operation,
iii. Whether the&re{nﬁ%lﬁgr{a)ﬂt p%ssured returns to
the allottees i }n{_n ?a
While taking up th‘e cat E‘Z Vs M/s Landmark

Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh.
Bharam Singh & Anr. Vs. Venetain LDF Projects LLP” (complaint
no 175 of 2018) decided on 07.08.2018 and 27.11.2018
respectively, it was held by the authority that it has no jurisdiction
to deal with cases of assured returns. Though in those cases, the

issue of assured returns was involved to be paid by the builder to
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an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees
that on the basis of contractual obligations, the builder is obligated
to pay that amount, However, there is no bar to take a different
view from the earlier one if new facts and law have been brought
before an adjudicating authority or the court. There is a doctrine of
“prospective overruling” and which provides that the law declared
by the court applies to the caﬁes ibmls.u'lg in future only and its

applicability to the cases whl ave attained finality is saved

ork hardship to those who
had trusted to its exis ,pn_ggaﬁ f'ﬁf,ei'uncg m'tal{s regard can be made
to the case of Sa .g? u £ ﬁ'" iyq\dan Lal Aggarwal
Appeal (civil) 10 003 decided on 06,02,2003 and wherein

ed ,g’l eqtm @1 ove. So, now the
m .

plea raised with r “to maintainabili f ‘th complaint in the
face of earlier urdéigfilb au i m;&m,ﬁé;mhie The authority
can take a different ? .' /ytfe on the basis of new
facts and law and the prEE:ﬁl‘feeme‘ﬁfs made by the apex court of
the land. It is nMe@e&% @epﬁﬁf law that when
payment of assured. return§ 15 part and parcel of builder buyer’s
agreement [mayﬁa:hém ‘a clause frl fhéudamment or by way of

addendum , memorandum of understanding or terms and

the hon’ble apex gy

conditions of the allotment of a unit), then the builder is liable to
pay that amount as agreed upon and can’t take a plea that it is not
liable to pay the amount of assured return. Moreover, an
agreement for sale defines the builder-buyer relationship. So, it can
be said that the agreement for assured returns between the
promoter and allottee arises out of the same relationship and is
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marked by the original agreement for sale. Therefore, it can be said
that the authority has complete jurisdiction with respect to assured
return cases as the contractual relationship arises out of the
agreement for sale only and between the same contracting parties
to agreement for sale. In the case in hand, the issue of assured
returns is on the basis of contractual obligations arising between
the parties. Then in case of Pioneer Urban Land and
Infrastructure Limited & Anr. v/s Union of India & Ors. (Writ
Petition (Civil) No. 43 of zﬂ"f ' "’ggrded on 09.08.2019, it was

our '-'uf the land that “...allottees

observed by the Hon'ble Apf'

who had entered i [ r,qtﬁrQ/cnmmltted returns’

agreements with t 0p e‘ﬁ& pon payment of a
substantial pnrﬁ?igﬁf he tatal sale-consi n upfront at the
time of executmq q,f} reement the éeﬁelnp rur}dertnnk to pay a
certain amount tQ g]l ttees én a mﬁnthlf Ems from the date of
execution of agree?&e@t till the d;te ﬁﬂ&r@ﬁg’f over of possession

to the allottees”. It ‘%QQIu ‘amounts raised by
developers under assur;E’?Emr}'scﬁ" emes had the “commercial
effect of a barruM fﬁcﬁﬁ R ﬁl the developer’s
annual returns i -xWhl.CP the amount raised was shown as
“commitment chasgeﬁ uhhefthe‘hadd fﬁﬁaﬁ{:ihi costs”. As aresult,
such allottees were held to be “financial creditors” within the
meaning of section 5(7) of the Code” including its treatment in
books of accounts of the promoter and for the purposes of income
tax. Then, in the latest pronouncement on this aspect in case Jaypee
Kensington Boulevard Apartments Welfare Association and
Ors. vs. NBCC (India) Ltd. and Ors. (24.03.2021-5C): MANU/
SC/0206 /2021, the same view was followed as taken earlier in the
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case of Pioneer Urban Land Infrastructure Ld & Anr, with regard

to the allottees of assured returns to be financial creditors within
the meaning of section 5(7) of the Code. Then after coming into
force the Act of 2016 w.e.f 01.05.2017, the builder is obligated to
register the project with the authority being an ongoing project as
per proviso to section 3(1) of the Act of 2017 read with rule 2(o) of
the Rules, 2017. The Act of 2016 has no provision for re-writing of

contractual ubhganans betweem:hﬁ parties as held by the Hon'ble

£,

of assured returns
rce or that a new
tlaaﬁ fact. When there
! ottee to pay the
éle out from that
situation by taking a of Act of 2016, BUDS
Act 2019 or any other law.

Itis pleaded on b%ﬂi }%pﬁ l%ﬂ:l%m after the Banning
of Unregulated DE_pD,SlI S;:hemes Act nﬁz‘{] 19 came into force, there
is bar for pa}rment-of ass‘urad returnmta t{"\ ajlbtr.ee But again, the
plea taken in this regard is devoid of merit. Section 2(4) of the
above mentioned Act defines the word ‘ deposit’ as an amount of
money received by way of an advance or loan or in any other form,
by any deposit taker with a promise to return whether after a
specified period or otherwise, either in cash or in kind or in the form
of a specified service, with or without any benefit in the form of
interest, bonus, profit or in any other form, but does not include
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i. an amount received in the course of, or for the purpose of;
business and bearing a genuine connection to such business
including—

ii. advance received in connection with consideration of an
immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted

against such immovable property as specified in terms of the
agreement or arrangement.

26. A perusal of the abnve-mentianed deﬁnition of the term 'depnsit

i, asa advanr:e, accounted.for.in-any manner whatsoever,

received rm ti de tion for an
:mmovabfe
ii. as an advance recerve an as a awe by any sectoral

regulator ar in dc vﬂh[@r{gc{f?ns* of Central or

State Gavemmerhr

27. So, keeping in view the above-mentioned provisions of the Act of
2019 and the Companies Act 2013, it is to be seen as to whether an
allottee is entitled to assured returns in a case where he has
deposited substantial amount of sale consideration against the
allotment of a unit with the builder at the time of booking or

immediately thereafter and as agreed upon between them.
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The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business and to protect the
interest of depositors and for matters connected therewith or
incidental thereto as defined in section 2 (4) of the BUDS Act 2019
mentioned above,

[t is evident from the perusal uf section 2(4)(1)(ii) of the above-
mentioned Act that the ad‘g" R»_r&cewed in connection with

5 I:‘ - '1', :II%

: thin the term of
deposit, which h% han’ﬁ”ed‘ﬁq‘F e Act u@ 19.
Moreover, the develope 1 al qpu d I:fy ) cgufsury estoppel. As

perse as made a promise

per this doctrine,
and the promisee h & Ppd- 0 ;wh rp%‘i;lise and altered his

bound to comply with his or

her promise. Vﬁ% ﬁﬁ%—‘ Hﬂ}@ﬁ honour their

commitments, a num]pq fﬁ( cases were ﬂ{ed by the creditors at
different forums such as Nikhil Meh \le"ﬁubéf Urban Land and

Infrastructure which ultimately led the central government to
enact the Banning of Unregulated Deposit Scheme Act, 2019 on
31.07.2019 in pursuant to the Banning of Unregulated Deposit
Scheme Ordinance, 2018. However, the moot question to be
decided is as to whether the schemes floated earlier by the builders
and promising as assured returns on the basis of allotment of units
are covered by the abovementioned Act or not. A similar issue for
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consideration arose before Hon'ble RERA Panchkula in case
Baldev Gautam VS Rise Projects Private Limited (RERA-PKL-
2068-2019) where in it was held on 11.03.2020 that a builder is
liable to pay monthly assured returns to the complainants till
possession of respective apartments stands handed over and there
is no illegality in this regard.

The definition of term ‘deposit’ as given in the BUDS Act 2019, has
the same meaning as asmgned t;ut ‘llimder the Companies Act 2013,

;-H

as per section 2(4)(iv)(i) ﬁg expl "’un to sub-clause (w] In

and 76 read with syﬁn? fI:fandeme section 469 of the
Companies Act Zgﬂgr 3111;; B, 6@ to acceptance of
deposits by the c ? ies were fram'ed in _. 1€ year 2014 and the
same came into C nition of deposit has
been given unde

as per clause xii S.advance accounted for in any manner

immovable property unde eement or arrangement,
provided such H A ﬁ¥ Hnﬂuch property in
accordance with the terms,qf a%reeqlent or q‘rangement shall not
be a deposit. Thuugh'tharé is Lmﬁsﬂ tntthlsprwismn as well as to
the amounts received under heading ‘a’ and ‘d’ and the amount
becoming refundable with or without interest due to the reasons
that the company accepting the money does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these rules
however, the same are not applicable in the case in hand. Though
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it is contended that there is no necessary permission or approval
to take the sale consideration as advance and would be considered
as deposit as per sub-clause 2(xv)(b) but the plea advanced in this
regard is devoid of merit. First of all, there is exclusion clause to
section 2 (xiv)(b) which provides that unless specifically excluded
under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was provided thatj:hg money received as such would

'+

not be deposit unless specifica ii};ﬁuded under this clause. A

o

reference in this regard ma ; -} given to clause 2 of the First

o "iu-;;_.-'.,. f

a ed Deposit Schemes

le,<0F an arrangement
1y in India constituted or
i

(b) anyothers _%r 1 _v Eliz .:MEZ ified by-the Central Government
under this . "'J')‘ 4
J7E rec”
The money was -by e bui

. ar-asdepositin advance against
perty an ession was to be

v ]
offered within a c ﬁl j Cﬁwie?e j w of taking sale
f

consideration by way of advance, the uilder promised certain

allotment of im

amount by way of assured returns for a certain period. So, on his
failure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of
filing a complaint.

[t is not disputed that the respondent is a real estate developer, and
it had not obtained registration under the Act of 2016 for the
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project in question. However, the project in which the advance has
been received by the developer from the allottees is an ongoing
project as per section 3(1) of the Act of 2016 and, the same would
fall within the jurisdiction of the authority for giving the desired
relief to the complainants besides initiating penal proceedings. So,
the amount paid by the complainants to the builder is a regulated
deposit accepted by the later from the former against the
immovable property to be tranﬁff_tiec_i to the allottee later on.

e ..__R‘}hqubject unit and delay

possession charges g% -' d uﬁd the provisions of section
18(1) of the Act whic eads'as under;’ '&_ _

wﬂmﬂﬂ IB:" ﬁ af [ F.r pe Sation

18(1). If the promoter fails to compl surn ;_;;:_-._.:-,» ive possession
of an apartment, plot, 1 ilding, I Q&

Provided that where an’ .t ottee. d ad to withdraw from
the project, he shall be paid moter, interest for every

month of delay, till the handing.overofthe possession, at such rate

as may be pres
A builder buyeHA&E RgAﬂ was executed
between the parﬁ\’tz‘ \_(FF F? /B\R/T per clause 2 of
BBA i.e, 3 years ecution of this agreement.
Therefore, the possession was to be handed over by 15.05.2013.

The relevant clause is reproduced below:

"The developer will complete the construction of the said
complex within three (3) years from the date of execution of this
agreement. Further, the Allottee has ad full sale consideration
on signing of this agreement, the Developer further undertakes
to make payment of Rs. As per Annexure ‘A’ (Rupees.......) per
5q.ft. of super area per month by way of committed return for the
period of construction, which the Allottee duly accepts. In the
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event of a time overrun in completion of the said complex the
Developer shall continue to pay to the Allottee the within
mentioned assured return until the unit is offered by the
developer for possession.

36. At the outset, it is relevant to comment on the preset possession

37.

clause of the agreement wherein the possession has been subjected
to all kinds of terms and conditions of this agreement, and the
complainants not being in default under any provisions of this
agreement and compliance with all provisions, formalities and
documentation as prescnhed’bf;é(.hﬁ pj:nmuter The drafting of this

clause and incorporation of

allottees and th’erx;
possession loses 1@' ntng.a{’l' hp. mcmp tﬁbﬁ of such clause in
the buyer’s agreem ;Fh : ror s-;su o evade the liability
towards timely delivery 0&@ ﬁ' to deprive the allottees

of their right ac m& ﬁKA This is just to
commentastoh ominant position

and drafted suthiin%llg?g?t Jﬂau;elz {hrﬁhe agreement and the

I\l
allottees is left with no option but to sign on the dotted lines.

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges.
However, proviso to section 18 provides that where an allottees
does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing

over of possession, at such rate as may be prescribed and it has
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been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at
the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it

the rule 15 of the |
interest. a7 R

i+ - I

Consequently, as r' website of the Staté-Bank of India i.e,

https://sbi.co.in, 1 c arginal cos nlewin (in short, MCLR)
AL 1 L) -
as on date ie, 05,07.2022 is 7. ll dingly, the prescribed

gt

rate of interest will hemarginal cost of l¢

The definition of term™interest’,as-define d“under section 2(za) of

the Act provide t te of interest chargeable from the

allottee by thep er inc f _é' e equal to the rate

of interest which the-pro rs o pay the allottee, in
LA

case of default. There S reproduced below:

“(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii]  the interest payable by the promoter to the allottee
shall be from the date the promoter received the

amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
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interest payable by the allottee to the promoter shall be
from the date the allottee defaults in payment to the
promoter till the date it is paid;"”

On consideration of documents available on record and
submissions made by the complainants and the respondent, the
respondent is liable to pay assured return as per annexure A to the
BBA, wherein it was to pay a monthly rent of Rs. 78/- per sq.ft. per
month till completion of the said project and thereafter Rs. 65/- per
sq.ft. per month upon completion f the said project upto 3 years

/"‘m -

from the date of cnmplenun,m H’ﬁ”" plainants, It is stated by the

e o
complainants that the respo de r.l;'ﬁ;'f" d promised monthly rentals

till September 2018 dent stopped paying the
monthly rentals to f stember 2018. In its
reply, responden -_-x_" unit is not meant
for physical pns?‘eﬂs n booked by the

complainants to earn fit by speci f.i :ag‘eemg to leading

new terms and cnndmnns e timeline for completing the

construction W’l(fH ﬁ'RdEEMI assured returns

were payable was till 0,6.,2?9 nj:ll},{ . o

The authority observ lhqmgm?' Xs/&n iéddendum executed
between the parties on 22.05.2010. As per addendum to the
agreement dated 22.05.2010, the respondent is liable to pay
assured return amount till completion of the building at rate 78/-
per sq.ft. per month and thereafter as per clause 32.2 of the builder
buyer agreement the respondent was liable to pay assured return
amount for the first 36 months after the date of completion of the

project or till the date the said unit is put on lease, whichever is
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earlier. Subsequently there was an addendum agreement was
executed on 26.09.2019 and as per clause 2 it was agreed by both
the parties, the payment of assured return was to be paid upto 30
June 2019. Further, it was also mentioned in clause 3 of the
addendum agreement that the clause 2 of the builder buyer

agreement stood deleted. The relevant clause is reproduced below:

“Clause 2 Notwithstanding anything to the contrary contained in
the said Agreement and upon reconciliation of the accounts of the
Allottee, any amount due and pqyg,b{e to the Allottee/Allottees by
the Developer, including amau ‘i‘-‘*&f’ able under Annexure A (to
the Letter dated 15" May 2010} throi gh which the payments

payable under Clause 2 (Sale 2 C f-"r'a *‘“‘ ration) were amended and
Clause 32 (Leasing Arrange nt) Upto.30 June 2019, shall be
settled and payable at'the ti éf fs: 1g of the unit or within
ninety days from the :;' ate of “execut .E.H -_ ﬁg esent Addendum
Agreement whicheverisearlier. ~ = 4 Y
Clause 3 Weef ] -.*‘, 2019, Clause {.gafe Gonsideration of the
said Agreement stands amendei’fas below.
The last paragraph of ause Sale Cﬂ (de t.run} “The
Developer will 'i-.’r' iplete...... until the Unit is “offered by the
Deve!aperfnr -# nd enn e ‘A'ta’the Letter dated
15% May 2010 ¢ l' / he Clause 2 {S Tv eration of the
builder buyer Agre sta .r del te 4 ,Q-’

N2 S

Keeping in view of abovem
directs the resp jﬂi’n ured return amount from
September 2018 til AKE ser’ .'i.;' dum agreement
executed on 26.0@@'{%@@? gépi'}gﬂl]ants are entitled
to delay possession charges as per clause 2 of the builder buyer
agreement. The due date of possession is 15.05.2013. Though, the
due date of possession as agreed upon between the parties was
fixed as 15.05.2013 as per clause 2 of the builder buyer agreement
dated 15.05.2010 but that clause also provided a provision for

assured returns, and which was deleted vided addendum dated
26.09.2019, Admittedly, the complainants have been paid the
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assured returns against the allotted unit upto September 2018 and
have been directed to pay the same at agreed rates upto
30.06.2019. Thus, to protect the interest of the allottees and since
the project is not complete and offer of possession has not been
made of the subject unit after receipt of occupation certificate, the
respondent is directed to pay delay possession charges at the
prescribed rate from 01.07.2019 till offer of possession + 2 months
on the basis of valid uccupatmn certificate.

G. Directions of the authurim?‘%

i S ‘}q i
44. Hence, the Authority n;,-.';;;,:_“‘f’ thls order and issue the

nters as per the

n 34(f) of the Act

agreement executed on 26.09:2019. Thereafter, the respondent
is also dlrecEctl T%RIER ﬁ charges at the
prescribed rape«tr m, 9?52919 n} ffer of possession + 2
months on the* bas nf vahé u‘eéupati émﬁcate
ii. The respondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90
days from the date of order after adjustment of outstanding
dues, if any, from the complainants and failing which that
amount would be payable with interest @7.70% p.a. till the

date of actual realization.
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iii. The respondent shall execute the conveyance deed within the
3 months from the final offer of possession alongwith OC upon
payment of requisite stamp duty as per norms of the state

government.

lv. The respondent shall not charge anything from the
complainants which is not the part of the agreement of sale.
45. Complaint stands disposed of.
¥ ‘P 2
46. File be cunsigned to regisnﬁr:‘ *’:ﬁ

HARERA
GURUGRAM
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